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1822. 

Walter  v.  Smith.  ^^T^ 

JtmMary  fj. 


ROVER  for  the  conversion  of  a  watch,  watch  chain.  The  General^ 
snd  seals.    Plea,  Not  Guilty,  and  issue  joined*    At  the  Act,  39&40 
trial  before  Abbott,  C.  J.  at  the  London  adjourned  Sit-  .^^f  ^%ecUres 
tings  after  last  Term,  the  case  proved  in  evidence  was  that  goods,  &c. 

which  are 

this  : — The  plaintiff  had  pawned  his  watch,  valued  at  ten  pledged  and 
guineas,  widi  the  defendant,  who  is  a  regularly  licensed  deemed  withiii 
pawnbroker,  for  the  sum  of  two  guineas,  and  received  ^^^  *^^^ 
the  usual  duplicate  required  to  be  given  by  the  General  pledging,  shall 
Pawnbroker's  Act,  39  &  40  Geo.  3.  c.  99-      After  the  and^^be' 
year  and  a  day  allowed  by  the  17th  section  of  that  statute  pawnbro1?en- 
to  the  pawner  to  redeem  the  pledge,  had  expired,  the  Held,  that 

vvnAS*A  rviA 

plaintiff  applied  to  the  defendant  to  have  hb  watch,  watch  plaintiff  iiad 

pawned  a 
cratch,  &c.  and,  alter  the  year  had  expired,  tendered  to  the  pawnbroker  the  money 
lent,  and  interest,  and  the  pawnbroker  refused  to  deliver,  he  might  maintain  trover, 
not  having  forfeited  his  title  to  the  goods  by  reason  of  that  section  of  the  statute. 
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%■  CASES  VR  YH£   KINO*ft    BEVCH,: 

/ 

1M2*       catue  be  caB  oAj  take  la  hmself  Ae  priocipa]^  iliMiBitp 

JjT^^     and  other  iDcideotal  expences,  returmng  to  the  owner  the 

V.         8ttrplo0  after  sale.    The  plaintiff  in  thb  case  teadored  llie 
8vrTif« 

monej  lent,  and  the  interest,  and,  I  tlmik,  he  hrid  a  ligfat 

to  redeem  his  properQr  upon  paying  the  prindpalf  profit 

and  expences  incurred.     If  the  pawn  were  absolutely 

forfeited  by  the  17th  eec^n,  the  otter  promions  ct  die 

statute  would  be  abeolutely  useless,  and  audi  advantagea 

would  be  given  to  the  pawnbroker  as  codd  never  have 

been  contemplated  by  the  legbhtnre.    I  am  deaily  of 

opbion,  that  if  the  pawner  tenders  the  principal,  interest, 

and  ezpences,  at  any  time  before  sale,  he  is  entitled  to 

redeem  his  property,  and  that  it  is  not  forfeited  by  force 

of  the  17th  section,   if  not  ledeemed  withm  the  time 

Acre  stipulated. 

Best,  J.**-«This  statute  having  been  passed  for  die  pmw 
pose  principally  of  protecting  the  labouring  classes  of  the 
community  against  the  improper  practices  of  pawnbrokers, 
it  is  fit  we  should  pat  such  a  construction  upon  it  as 
shall  do  no  injustioe  to  the  pawnbroker,  but  at  the  same 
time,  shall  give  a  protection  to  those  whose  misfortunes 
compel  them  to  resort  to  this  mode  of  relieving  their 
distresses*  The  dKflSculty  in  this  case  has  arisen  upon 
the  constructioa  of  the  word  ^  fc^eited,**  which,  generally 
speaking,  has  a  different  meaning  from  that  obviously 
given  to  it  by  this  statute.  The  word  ^  forfeited,''  m  to 
ordinary  sense,  means  putting  an  end  to  all  right  of  pro- 
perty in  the  person  to  whom  it  originally  belonged,  and  to 
transfer  it  to  somebody  else.  The  legislature  could  not 
bave  meant  to  convey  that  sense  by  the  word  here  used. 
It  would  have  been  most  unjust  so  to  declare ;  but  if  that 
had  been  their  intention,  it  would  have  been  unnecessaiy 
to  say,  that  after  the  expiration  of  twelve  months  the 
pawnbroker  might  seH,  for,  if  the  goods  were  completely 
forfeited  to  all  intents  and  purposes,  the  right  of  sale  and 


HILARir   TJEEMy  SECOND  GSOu   ly. 

disposal  would  vest  as  a  matter  of  course  in  the  pawn-       199A*^ 

broker ;  but  that  certainly  was  not  the  intention  of  the      <|^][^^ 

legislature,  for  tbey  have  only  ^aid|  that  the  goods  shall  ••    ' 

be  deemed  forfeited,  and  ^^  may  be  sold^  at  the  expi;         ^   .  * 

ration  of  ipiie  whole  year.     These  latter  words  would 

he  nnnecesfiary  if  the  word  '^forfeited",  were  to  have  th^ 

ordinary  con^ruction  which  belongs  to  it«     Thewordf 

*^  may  he  s^4/' dearly  mes^  *'  ;tnay  be  sold  for  the  benefit 

of  the  pawner/'  who  is  to  receive  the  surplus  after  th^ 

pawnbroker  has  satisfied  bis  demand  for  mon^y  lent,  an^ 

the  high  rate  of  ioterest  due  upon  the  proper^  whikt  it 

remained  ip  pledge.    It  would  be  ab^iird  to  say>  that  the       . 

property  becomes  absolutely  forfeited,  if  not  redeemed 

within  the  time  specified  by  the  17th  section.     It  can  t^ 

no  benefit  to  the  pawnbroker  to  sell  so  long  as  he  gets  all 

bis  money  back,  and  his, legitimate  profits;   hut. to  the' 

pawner  it  may  be  a  matter  of  great  importance  to  have 

his  property  restored,  by  putting;  the  pawnbroker  in  as 

good  a  situation  as  he  possibly  could  be,  with  reference  to 

this  act  of  parliament,    it  is  said  that  ,the  pawnbroker  is 

put  to  certain  expences,  and  that  there  is  no  other  mode 

of  indemnifying  him  except  by  the  sale  of  the  goods 

pledged.      Whatever  expences   he  has  fairly  and  legitir 

mately  incurred,  he  is  entitled  to  receive*    It. would  be 

UDuecessary  that  this  act  should  provide  for  that^  because 

every  broker,  of  whatsoever  denomination,  has  his  lienib^ 

any  expences  he  has  incurred,  with  reference  to  the  good^ 

of  another  in  his  possession.    But  in  cases  of  this  der 

scription  it  would  be  very  difficult  to  apportion  the  ej^* 

pence  on  eacli  minute  article  contained  in  a  pawnbrokers 

catalogue  of  sale.     There  is  noxoin  in  the  realm  which 

would  be  sufficiently  small  for  ft  tender  in  manyinstances^ 

to  cover  the  expence  iocurred  by  the  pawuhrpker*    That 

(^(uestioQ,  however,  does  not  arise  in  this  ease,    I  am  of 

opinion  that  this  verdict  ought  to  stand.  • 

Rule  refused. 
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Fridittf,  The  KiMo  9.  Patrick  Dcmm. 


Where  an  in*  J-  HIS  was  ftD  infoimatioii  filed  by  his  Majesty^s  At* 

peijiiryy  com-  toToey-General^  at  the  instance  of  the  House  of  Com- 

afs^c^i^m-  ^^^^»  against  the  defendant,  for  wilful  and  corrupt  peijury, 

mtttee  of  the  assigned  upon  evidence  given  by  him  on  oath  befdre  a 

House  of  Com-  .  *.tw«  «iii  ■  •        ^ 

jDonfl,  appoints  committee  of  that  House,  ballotted  to  try  the  merits  of 
deten^e^    ^^  petitions,  against  the  return  of  members  to  serve  in 

"i^tio^^aver-  P"""™?"*^  f^**  *®  borough  of  5^.  Iva,  b  die  county  of 

red,  that  the  Cornwall.    The  defendant  pleaded  Not  Guilty ;  and  at 

ap^inted  for  the  Sittings  in  Westmntier  after  last  Miehaelmoi  Term, 

^d  S^tto'  "'^'^  Jbboit,  C.  J.,  the  defendant  was  found  gmlty. 

committee 

to  "  try  the  Harrison  now  moved  for  a  rule  to  shew  cause  why  the 

TOtmon/'&c:  verdict  should  not  be  set  aside,  and  a  new  trial  granted. 
Held,  that  the  He  made  two  pobts,  1.  That  the  oath  required  to  be  ad- 

•itaationofthe       .  ^  r         >  n 

committee  was  ministered  to  the  members  of  the  dection  committee  in 

well  described  _^.         .  r,^/^«  -£»  •-•i_j 

to  support  the    question,  in  pursuance  of  10  Ueo.  S.  c.  lo,  s.  Id,  had 

S*™Mfe-  '^^  ^'^*®"  properly  stated  in  any  of  the  counts  of  the  in* 
scribed  in  formation ;  and,  2.  That  the  committee  had  been  impro- 
s.  IS,  as  a  Se.'  perly  described  in  all  the  counts,  with  reference  to  their 
tw^'^iJy*'  wtimtion  under  that  act  of  parliament.  There  had  been 
and  determine  |^q  petitions  presented  to  the  House  of  Commons  against 
the  return  or  the  return  of  /.  H.  G.,  Esq.  to  serve  in  parliament  for 
c  ec  on.  ^1^^  borough  of  St.  Ives.    The  first  petition  complained 

of  nothing  connected  with  the  election  itself,  but  only  of 
the  return ;  and  prayed  that  the  election  and  return  might 
be  declared  null  and  void.  The  second  petition  com- 
plained, that  the  member  returned  had  been  guilty  of 
•treating ;  that  persons  who  had  received  parochial  relief 
within  twelve  months  previous  to  the  election  had  been 
illegally  and  improperly  permitted  to  vote ;  and  it  farther 
alleged^an  illegal  interference .  at  the  election  of  persons 


DuMir. 


filLAUr   TERM^  SECOND  OEO.   IV« 

tonnected  mik  Ibe  ravenue;  and  in  conclusion  prayed/        18^. 
that  the  House  woald  take  the  premises  into  consider*     ,J^^ 

The  Kino 

atk>n,  and  declare  that  the  said  /.  R.  G,,  Esq.  was  not  _  v. 
duly  elected,  and  ought  not  to  have  been  returned  to  serve 
in  parliament  for  the  said  borough.  The  information 
stated,  that  the  committee  chosen,  nominated,  and  selected 
to  be  a  Select  Committee,  to  try  and  determine  the  merits 
of  the  said  election,  had  duly  assembled,  and  had  taken 
the  following  oath,  namely,  ''  You  and  each  of  you  shall, 
well  and  truly,  try  the  matter  of  the  petitions  referred  to 
you,  and  a  true  judgment  give  according  to  the  evidence/' 
The  first  objection  therefore  was,  that  the  oath  adminis- 
tered to  the  committee  had  not  been  properly  stated  with 
reference  to  the  purpose  for  which  they  were  assembled. 
Hie  oath  required  them  to  try  the  matter  of  the  petitions ; 
and  in  the  information  they  were  averred  to  be  **  chosenj 
nominated,  and  selected  to  try  and  determine. the  merits 
of  the  said  election/'  Now  the  merits  of  the  election 
and  the  petition  might  be  totally  different  things.  The 
merits  of  the  election  might  be  a  proposition  more  com- 
prehensive, and  embracing  a  greater  number  of  circuoft- 
stances  than  the  mere  petition  itself,  which  might  have 
relation  only  to  form  and  not  substance.  Therefore  there 
.was  a  mis-description  of  the  oath  which  ought  to  have 
been  adminbtered  to  the  committee.  Then,  as  to  the 
.itttuation  of  the  committee  when  sworn,  they  appeared 
not  to  be  properly  deiscribed  according  to  the  act  of  par- 
Jiament.  In'  10  Geo.  S.  c.  16,  s.  13,  they  are  to  be  '^  a 
Select  Committee  to  try  and  determine  the  merits  of  the 
return  or  election."  Now  there .  is  a  main  distinction  be- 
tween the  return  and  the  election ;  for  the  return  may  be 
good  in  point  of  form,  and  the  election  bad  on  the  merits. 
Petitions  have  been  frequently  preferred  merely  against 
the  return,  without  reference  to  the  election ;  and  there- 
fore  if  there  be  a  distinction  between  the  return  and  the  « 


/ 
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18K.  eleettdOy  the  objection  io  ibis  inforaialiiHi  ttritesi  and  ^km 
sitnatbn  of  tbe  committee  has  not  been  properly  deseribedi 
He  referred  to  the  Morpeih  ca$e,  ill  1776(«);  the  MmI- 

^^*'*  dkfsex  ca9e{h\  and  the  Wedminsier  ca9e,  in  ]8(M^(c);  w 
eases  Aewing  that  the  return  is  frequently  considered  u«^ 
connected  with  the  election. 


The  Ktxo 

V. 


Abbott,  C.  J. — ^I  am  of  opinion  that  there  ia  no 
ground  for  disturbing  the  verdict  in  this  case*  The  8ta« 
tute  says, that  the  committee  **  shall  be  a  Select  Committee  ! 
to  try  and  determine  the  merits  of  the  return  or  election, 
appoihted  by  the  House  to  be  taken  into  consideration.'*  I 
Having  been  sworn  for  that  purpose,  they  become  a  com^  ! 
mittee  to  try  the  return  of  the  election,  if  the  merits  of 
the  return  be  distinct  from  the  merits  of  the  election. 
If  they  are  different  thiAgs,  then  the  committee  are  sworn 
either  to  try  the  merits  of  the  election,  if  that  be  the  ob*  | 
ject,  or  sworn  to  try  the  merits  of  the  return,  if  that  is 
referred  to  their  consideration.  But  when  they  are  sworn 
to  try  the  merits  of  the  election  or  return,  then  the  merits 
of  the  return  being  wholly  dependent  upon  the  merits  of 
the  election,  they  are  properly  sworn ;  and  therefore  it 
appears  to  me^  that  they  are  described  correctly,  when  it 
is  stated  that  they  are  sworn  to  try  and  determine  the 
merits  of  the  election.  I  also  think  that  the  description 
of  the  oath  is  equally  good.  What  is  the  effect  of  it? 
They  are  sworn  according  to  the  terms  of  it,  **  well  and 
truly  to  try  the  matter  of  the  petition.''  That  is,  in  effect^ 
to  try  and  determine  the  merits  of  the  election.  They 
become  a  committee  for  that  purpose,  and  so  the  statute 
declares  they  shall  be.  The  matter  of  the  petition  is  the 
merits  of  the  election  ;  for  the  return  in  this  case  can 
be  only  bad  provided  the  election  is  bad.    There  may  be 

(«)  2  Peck4  Elcc.  Cases,  381.  (c)  i  Peck.  Eke.  Cases,  4S0. 

(6)  S.  B.  Rep.  isr.  . 


niMJkWr  tMLUy  SECOND  GEO.  tv.  1^ 

iwlttie  Ae  compkut  is  wkdfy  iqiaimt  the  retui%  18^. 
but  here  die  retera  U  purely  consequenliaL  I  think  there-  ''^"'^^ 
fore  (bat  in  this -case  die  rale  ought  to  be  refused.  «. 

:    The  rest  of  the  Cowt  concurred^- 

Per  Curiam* 

Rule  refused*   - 


Wood  v.  Veal,  Gent.  Monday^ 

/  JamiaryfB, 


.X  RESPASS  for  breaking  and  entering  die  plaintiff's  Where  a  way 

°  ,  nas  been  osed 

i;lose.-*-»Plea^  Ist.  Not  Guilty ;  2d.  that  the  said  close  by  the  public 

vruB  a  common  and  public  highway.    The  cause  iras  tried  namber  of 

before  Abbm,  C.J.  at  the  adjourned  Jlf«rfi/«.x  Sitting,  y^;^^ 

after  last  Michaelmas  Term,  when  it  appeared  in  evidence,  pnly  to  tbe 

houses  of  les* 

diat  in  the  year  1793  the  plaintiff  purchased  the  estate  of  sees,  there  be« 
Dvhich  the  focus  in  quo  formed  a  part,  subject  to  a  lease  roaghfare^  the 
for  ninety-nine  years,  which  expired  in  1818.    The  estate  f/^^^^^^^^J 
comprised  several  houses  to  which  the  locus  in  quo  was  a  dedication 
the  only  access^  being  a  place  called  Little  Abingdon  pubit^  is  es- 
Street,  in  die  City  of  WestminUer,  and  terminating  in  a  "^^^  *^  ^^"^ 
€ul  de  sac*    The  back  of  the  defendant's  premises  abutted  public  high- 
on  Little  Abingdon  Street,  but  his  house  was  not  situate  evidence  that 
widiin  it.    Shortly  after  the  expiration  of  the  lease,  die  ^^bJ^pa^ 
plaintiff  erected  a  fence  across  the  entrance  of  the  streeti  *"<*  lighted  for 

•^  ^  ,  ^  the  like  num- 

and  restricted  the  use  of  it  to  the  tenants  of  the  houses  ber  of  years, 
thjsrein  situated,  and  their  visitants.    This  fence  the  de»  thority  of  a  * 
fendant  removed,  which  was  the  trespass  complained  of.  Jn^  pCT8on*al 
On  tlie  part  of  the  defendant  evidence  was  produced  to  actof  parlia- 

1  i-r.Y^..      ir^  111*  .  ■        ment,  in  which 

^hew,  that  Little  Abingdon  Street  had  for  a  great  number  it  is  euumeiat- 

ed  by  name 
amongst  the 

public  streets,  lanes,  &c.  within  the  scope  of  the  statute,  docs  not  prejudice  the 

reversionary  rights  of  the  owner  of  thd  fee. 
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182!2.  ^  y^^  "^^^  lighted  and  paved  ooder  the  etilhori^  of  • 
paUr,  local,  aod  personal  act  of  parliamenty  pasted  for 
lighting  and  paving  the  public  streets^  lanes,  alleys,  Sue 

Teak.  therein  mentioned,  amongst  which  IMik  Abingdon  Street 
was  enumerated  by  nmne.  *A  great  number  of  witneisea 
proved,  that  for  more  than  sixty  years  there  had  been  no 
obstruction  whatever  in  the  use  of  die  street  by  die  public* 
The  learned  Judge  charged  the  jury  that  the  mere  user  of 
the  street  in  question  by  the  public,  unless  it  had  beea 
originally  dedicated  to  it  by  the  ground  landlord,  would 
not  make  out  the  defendant's  plea.  The  dedication  of  it 
to  the  public  by  the  lessees  of  the  ground  landlord,  was 
not  sufficient  to  constitute  it  a  public  highway;  and,  aftefr 
their  tenancy  had  expired,  persons  going  upon  the  loeus 
in  quo  woidd  be  trespassers,  without  the  leave  and  licence 
of  the  landlord.  The  jury,  under  this  direction,  found  a 
irerdict  for  the  plaintiff,  with  nominal  damages. 

Gurn^  now  moved,  for  a  new  trial  on  two  grounds^ 
first,  a  misdirection  of  the  learned  Judge  in  point  of  law; 
and,  second,  that  the  verdict  was  against  the  weight  of 
evidence.  As  to  the  first  ground  be  contended,  that  the 
learned  Judge  ought  to  have  told  the  jury,  that  as  thb 
street  was  mentioned  i|i  the  act  of  parliament  for  paving 
and  lighting  the  streets,  &c.  of  Sl  Margarets,  WeUT 
minster^  passed  so  long  since  as  sixty  years,  as  a  public 
street,  and  had  been  paved  and  lighted  under  the  authority 
of  the  same,  it  must  be  considered  as  a  public  highway, 
without  regard  to  any  evidence  of  dedication  on  the  part 
of  the  owner  of  the  soil.  And  as  to  the  second  point, 
he  insisted,  that  as  the  evidence  on  the  part  of  the  defendr 
ant  went  to  shew  that  hittle  Abingdon  Street  had  for 
more  than  sixty  years  been  actually  used  by  the  public  af 
a  public  highway  without  interruption,  the  verdict  of  the 


Woop 


KxtARir  teum,  hecos^d  oeo.  xv.  IS 

Jttiy  was  not  warranted.    He  referred  to  Rex  v.  Lloyd  (a),       1832. 
Rex  ir.Barr{b),   and  The  Rt^by  Charity  ▼•  Merry' 
weather  (c)^ 

Abbott,  C.  J.«— I  am  of  ofHoion  diere  ought  to  be  no 
new  trial  in  this  case.    If  the  defendant  has  a  right  of 
aipproach  to  his  own '  house  over  the  locus  in  quo,  he  ma j 
bring  an  action  for  disturbing  it.    I  should  have  felt  some 
concern  if,  in  the  result  of  the  trial  of  a  question  of  Ibis 
kind,  it  had  been  found  that  places  of  this  description  aie 
to  be  considered  public  highways.    This  is  a  little  court, 
leading  to  four  or  five  private  houses ;  but  it  is  not  a  tho- 
roughfiure.    I  told  the  jury,  however,  that  for  the  purpose 
of  the  present  case  they  might  consider  that  in  point  of 
law  there  might  be  a  highway  in.  a  place  where  there  was 
■o  thoroughfare.    That  was  with  reference  to  the  case  of 
The  Rugby  Charity  v.  Merryweather.    I  then  left  it  to 
them  to  consider  whether  they  were  satisfied  there  had 
been  a  dedication  of  this  place  to  the  public  by  the  owner 
of  the  fee,  or  by  his  authority,  prior  to  the  lease  of  1719^ 
telling  them  at  the  same  time  that  nothing  done  by  the 
tenants  during  the  continuance  of  the  lease,  without  the 
authority  of  the  landlord,  could  prejudice  his  retrersionary 
rights.    I  told  them,  that  certainly  during  the  continu- 
ance of  the  lease  the  landlord  could  not  have  erected  such 
m  bar  as  this  without  couHuitting  trespass;  but  at  the 
same  tifne  that  the  landlord  might  file  a  bill  of  injunction 
to  restrain  his  tenants  from  making  the  locus  in  quo.  a  pub- 
lic highway  during  the  continuance  of  their  tenancy.    The 
point  I  left  them  to  consider  was,  whether  there  had  been 
a  dedication  to  the  public  of  thb  spot  by  the  owner,  of  the 
soil ;  and  I  told  them,  that  if  they  were  satisfied  there  had 
'  been  such  a  dedication,  they  would  find  for  the  defendant ; 

4 

(«)  1  Campb.  i&>.        (fi)  4  Campb.  16.        («)  11  Bait,  n.  a.  37a. 


-  I 


Voon 

v. 
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tMSi.      ^^^  ^  ^enroe,  /or  the  plaintiff;  uhI  fkmf 
verdict  for  the  pbuatiff. 


Batlbt,  J. — The  questioii  whether  there  can  be  a 
pablac  right  of  way  over  land  where  thei^  i$  no  thorongh* 
fare,  is  a  question  which  the  Court  wiU  consider  when  it 
•ball  i^aittly  and  distinctly  arise,  but  it  does  not  arise  in 
1km  case.  The  ground  of  defence  here  is,  diat  there  baa 
been  such  a  public  user  of  ibe  soil  as  to  Atw  that  the  pulK 
He  have  a  right  to  go  over  it,  and  to  continue  the  use  of  it 
in  future.  Now,  primA  facie,  public  use  is  efidence  of 
public  right ;  but  that  may  be  explained ;  and  if  it  is  sfr» 
tisfactorily  explained,  then  Aat  destroys  the  notion  of  the 
existence  of  that  apparent  right  which  can  be  legally  re- 
ferred to  someifaing  else.  To  pve  the  public  a  righ^  it 
nttst  be  given  by  the  person  who  is  the  owner  of  the  fee. 
If  given  by  a  person  who  has  a  Kmited  interest,  it  only 
continues  during  the  continuance  of  that  intereet.  In  this 
case  the  owner  of  the  soil  does  not  grant  a  public  right 
of  way,  but  he  gives  to  his  tenants,  who  occupy  particular 
bouses^  a  right  of  way  to  be  exercised  by  them  for  a  period 
of  ninety-nine  years ;  and  he  divests  himself  of  all  power 
of  obstructing  them  in  the  free  access  to  those  houses  dur- 
ing the  continuance  of  that  term.  The  mere  dedication 
of  this  as  a  right  of  way  to  the  public  by  the  tenants^ 
would  not  bind  the  owner  of  the  fee ;  and  it  was  for  the 
jury  to  say,  whether  the  spot  had  ever  been  dedicated  bj 
:tfae  owner  of  the  soil  to  the  public ;  and  therefore  I  think 
the  case  was  properly  left  to  the  jury. 

HoLROYD,  J. — I  am  of  opinion  also  that  the  case 
was  rightly  left  to  the  jury ;  and  I  can  find  no  fault  with 
^die  conclusion  to  which  they  have  come.    When  the  ques- 
tion whether  there  can  be  a  public  right  of  way,  where 
there  is  no  thoroughfare,  shall  fifdrly  arise^  the'coose* 


fuMcet  of  the  ^doctrine  laid  down  in  liie  cue  tf  The 
Hugb^  Chanty  ▼•  M^rtyWMUher  may  be  Airtber  cctn^       Wooo 
»id^ed.    That  catQ  decided,  for  the  first  timet  that  where  ^* 

there  b  no  Aorougbfare^  there  may  be  a  pabiic  big^way^ 
Shdutd  that  ease  ever  jbe  coiisidered  again,  I  think  it  will 
be  found  hi  variance  wttli  principles  which  bave  been  t9* 
leranly  decided ;  but  taking  it  for  granted  that  the  doctiliaf 
there  had  down  by  Lord  Kemf&n  is  conect  in  point  af 
law,  I  think  the  jury  have,  in  this  case,  drawn  die  right 
conclusion. 

Bbst,  J. — I  entertain  the  greatest  respect  for  the  au- 
thority of  Lord  Kenyon ;  but  1  think  the  principle  upon 
which  the  case  of  The  Rugby  Charity  ▼.  Merry  weather  (ft) 

(a)  ^*  It  was  an  action  of  trespass  brought  by  the  tnisteevef  XbL. 
fbtghy  Charity  v.  MerrytceaihtTy  at  the  Sittings  in  Middlesex^  on  the 
36th  of  Afay,  1790,  to  try  a  right  of  way  in  dispute  between  the  plahi- 
tiffs  and  the  Governors  of  Tke  Foundling  Ha^piial.  There  were 
several  pleas  of  justification  on  the  record,  amongst  others,  one 
stating  that  the  hcua  in  q¥o  (which  was  Lamb's  Conduit  Sinet)  was  a 
common  highway,  and  that  the  supposed  trespass  was  committed  in 
removing  an  obstruction  there.  The  evidence  was,  that  the  right  of 
th^  soil  was  clearly  in  the  plaintiffs ;  but  there  had  been  a  common 
street  there,  though  no  thoroughfare,  by  reason  of  the  houses  at  the 
end,  for  above  fifj^  years.  The  plaintiffs  accounted  for  not  having 
put  up  a  bar  or  the  like,  to  denote  that  the  way  was  not  relinquished 
to  the  public  at  large,  by  shewing  that  the  locus  in  quo  had  been  in 
lease  for  a  long  term  up  to  the  year  1780.  Lord  Kenyon,  C.  J«  asked 
what  the  plaintiffs  had  to  say  to  the  time  from  1780  till  about  two 
years  ago,  when*they  had  put  up  a  bar.  In  answer,  it  was  said,  that 
they  had  been  in  treaty  with  The  Foundling  Hospital^  respecting  the 
allowing  them  a  right  of  way,  lihich  was  finally  broken  offl  Per 
Lord  Kenyon^  If  this  rested  solely  on  the  ground  of  a  question  of 
right  between  the  plaintiffs  and  The  Foundling  Hospital,  the  former 
would  certainly  not  have  been  barred  by  the  time  which  elapsed  from 
1780  till  the  obsttuction  was  put  up,  pending  the  treaty  between 
them  :  but  during  all  that  time  they  permitted  the  public  at  large  to 
have  the  free  use  of  this  way,  without  any  impediment  whatever; 
and  therefore  it  is  now  too  late  to  assert  the  right :  for  this  is  quite  a 
sufficient  time  for  presuming  a  dereUctipn  of  the  way  to  the  poblic. 
In  a  great  case,  which  was  much  contested,  six  years  was  held  suf* 
fident.    And  as  to  this  not  being  a  thoroaghfare^  that  can  make  ne 


16 


idd2. 


Wood 

V. 

Vbau 
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Was  decidedy  is  a  departure  from  that  j^dple  upiHi 
which  public  nghts  are^  fouuded*  The  right  of  way  in 
this  case  is  connected  only  with  the  particular  houses  to 
which  the  passage  in*  question  leads,  a(nd  is  limited  by  the 
duration  of.  the  tenancy  of  the  respective  joccupiers^  who 
certainly  bad  no  right  to  dedicate  it  to  the  use  of  the 
public  in  prejudice  of  the  reversionary  rights  of  their 
landlord^  whose  concurrence  in  the  dedication  was  essential 
lb  the  confirmation  of  this  as  a  public  highway.  I  am 
of  opinion  therefore  that  the  verdict  is  right. 

Rule  refused* 


differeifce.  If  it  were  otberwise  in  such  a  great  towti  as  this,  it 
would  be  a  traf^  to  make  people  trespassers.  The  Duke  of  Bejffard 
preserves  his  right  in  Sotahampton  Street,  Covent  Garden,  by  a  W  set 
across  the  street,  which  is  shut  at  pleasure,  and  shews  the  limited 
right  of  the  public.  The  jury  found  a  verdict  for  the  defendant  upoi^ 
the  issue  on  the  common  highway. 


>9 


Tuesday, 
January  29* 


Where  a  de- 
fendant was 
indicted  with 
an  oitos  dictus, 
and  pleaded  in 
abatement  that 
he  was  not 
known  by  such 
name:  Held, 
that  the  plea 
must  be  de- 
murred to,  and 
could  not  be 
quashed  on 
motion. 


The  King  v.  Geoege  Claek  alias  John  Jones. 

X  HE  defendant  had  been  indicted  by  the  name  of 
George  Clarke,  for  an  alleged  libel.  To  that  indictment 
he  pleaded  a  misnomer^  and  gave  bis  name  as  John  Jone», 
upod  which  the  prosecutor  abandoned  that  indictment, 
and  indicted  him  again  by  the  name  of  John  Jones  alias 
George  Clark.  The  defendant  having  pleaded  to  this 
indictment  that  he  was  never  called  or  known  by  the  name 
of  George  Clark,  but  tliat  he  had  been  always  called  and 
known  by  the  name  of  John  Jones, 


G.  Marriott  now  moved  for  a  rule  to  shew  caiise  why 
this  plea  should  not   be    quashed,   and  the  defendant 
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f e^ired  to  plead  in  chiefs  for  that  this  waa  no  plea  at  all|       IMfii 
or  if  it  was  a  plea,  it  amounted  to  the  general  issue.    He     vhiTKiiio 
cited  Com.  Die.  tit.  Pkader,  E.  14.   Hob.  !£?•  and  v« 

1  Leon.  178y  as  cases  shewiiq;  that  the  prosecutor  Was 
not  bound  to  demur,  but  might  move  to  quash  the  plea. 

Per  CtfHam.— We  oaiinot  try  the  merits  of  thb  |dei 
on  affidavit.  The  proper  course  is  to  demtiri  or  to  reply  , 
and  take  issue  on  the  plea.  The  defendant  has  a  right  to 
be  indicted  by  his  right  name  if  he  thinks  proper,  if  be 
IS  not  indicted  by  his  right  name,  he  has  a  right  to  plead 
in  abatement.  All  the  defendant  says  by  hb  plea  is, 
that  the  name  by  which  be  is  indicted  is  not  his  true 
name.  It  may  not  be  a  good  plea,  but  the  prosecutor 
must  demur  to  it.  It  is  said,  that  when  a  plea  amounts 
to  the  general  issue  it  shall  not  be  demurred  to,  but  this 
is  not  a  plea  to  the  general  issue.  The  general  bsue  on 
an  indictment  is  Not  Guilty,  and  no  assumption  or  in* 
ference  can  convert  thb  into  a  plea  of  Not  Guilty.  If 
it  b  no  plea  at  all,  let  the  prosecutor  demur. 

Rule  refused. 


Ti 


The  King  v.  The  Justices  of  Norfolk.  TkMndap^ 

Jamury  St 


HIS  was  a  rule^  calling  on  the  Justices  of  Norfolk  to  Justices  may 
1  ,  '^r  J  iij^«  supersede  tlicir 

shew  cause  why  a  writ  of  manaamtu  should  not  issue,  own  order 

commanding  them  to  receive,^  enter,  and  hear  an  appeal  at  J[cnSy*mSie?* 

the  next  General  Quarter  Sessions  of  the  Peace  for  the     On  the  soth 

ijmiirf  two 

county  of  Noifolk,  against  an  order  of  two  Justices,  re-  justices  re- 

moved  a  pan« 
per  from  the 
parish  of  A.  to  the  parish  of  B.  On  the  5th  of  September  the  churchwardens  of  ^. 
gave  notice  of  appeal  to  the  Sessions,  to  be  holden  on  the  17th  of  October ;  on  the 
10th  of  October  the  Justices  made  an  order,  superseding  their  former  order  of  removal, 
upon  doubts  of  its  validity,  which  sitpersedeai  was  served  on  the  parish  officers  of  B. 
who  treated  it  as  a  nullity,  and  went  to  the  Sessions,  where  the  Justices  refused  to 
hear  the  appeal }  and  now  this  Court  refused  to  grant  a  mandamu$  to  the  Sessions,  to 
enter,  hear,  and  determine  it. 

VOL.  I.  B 


18  .  CASES  IN  THE  KINa*S  BENCH, 

1822,        moving  Hannah,  the  wife  of  Edmund  George,  and  their 
three  children^  from  the  parish  of  Little  Hautboys^th- 


v.  Lammas  to  Repp^with^Bastwick,  both  in  the  county  of 

Norfolk*  ^ 

On  the  €IOth  pf  Jugust,  two  Justices  removed  the  pau-t 
pers  from  Repps^with-Bastmok  to  LUtle  Hautboys,  as  the 
place  of  the  husband's  settlement  The  removal  took 
place  upon  the  examination  of  the  paupei^s  husband^ 
Edward  George,  who,  at  the  time  of  his  examination, 
was  under  confinement  in  the  House  of  Correction  at 
Aleysham,  in  the  said  county,  having  been  convicted  of 
larceny  at  the  Epiphany  Sessions,  1821,  and  sentenced  Xo 
two  yedrs  imprisonment.  On  the  5th  of  September,  the 
churchwardens  of  the  parish  of  Little  Hautboys  gave 
notice  of  appeal  to  the  churchwardens  of  the  removing 
parish,  against  the  order  of  removal  for  the  then  ensuing 
Sessions,  to  be  holden  at  Norfolk,  on  the  17th  of  October, 
but  on  the  10th  of  October,  an  arder  was  served  by  the 
respondents  upon  the  appellants,  by  which  the  removing 
Justices  superseded  their  former  order  of  removal ;  which 
supersedeas  stated,  that  doubts  had  been  entertained^ 
whether  the  order  of  removal  could  be  supported  by  the 
evidence,  the  pauper's  husband  being  then  confined  in  the 
House  of  Correction  upon  a  conviction  of  felony,  and 
thereby  required  the  appellant  to  deliver  up  the  duplicate 
of  the  said  order  to  be  cancelled,  and  further  required  the 
respondents  to  take  back  the  paupers  who  had  been  so 
removed.  Soon  after  the  supersedeas  had  been  served, 
the  appellants  consulted  their  attorney,  and  notwithstand- 
ing the  supersedeas,  it  was  determined  to  go  to  the  Ses- 
sions, and  prosecute  the  appeal  in  pursuance  of  the  no- 
tice which  had  been  served  on  the  5th  of  September,  and 
accordingly  a  motion  having  been  made  by  counsel  at  the 
Sessions,  to  enter  and  respite  the  appeal,  it  was  resisted 
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by  the  respondents ;   and  the  Justices,  upon  bearing  the  1822. 

circumstances  of  the  case,  refused  to  receive  the  appeal,  tk^^"^ 

and  in  Michaelmas  Term  last,  the  appeUants  obtained  a  «. 

rule  nisi  for  a  mandamui,  to  receive,  hear,  and  determine  ^^  J^*™" 

the  appeal.  Norfolk. 

Anderson  now  shewed  cause  against  the  rule,  and  con- 
tended, that  it  was  perfectly  competent  for  the  removing- 
Justices  to  supersede  their  original  order,  if,  upon  conside- 
ration, they  found  it  could  not  be  sustained,  and  therefore 
that  a  supersedeas  was  binding  upon  the  appellant  parish, 
which  need  not  have  appealed  i^ainst  the  order  of  removal 
which,  in  &ct,  by  force  of  the  supersedeas,  became  a 
nullity,  and  therefore  the  Justices  did  right  in  refusing  to 
enter  the  appeal,  for  in  effect  there  was  nothing  against 
which  the  appeal  could  be  heard.  He  produced  an  affi- 
davit,  shewing  that  the  appellants  had  had  notice  before 
the  supersedeas  was  granted^  that  the  respondents  intended 
to  abandon  the  order  of  removal,  and  had  offered  to  pay 
all  the  costs  of  maintenance,  &c,  ^  He  referred  to  Rex 
V.  Diddkbury  (a),  where  Lord  EUenborough,  C.  J.  said, 
'^  There  are  two  w*ays  of  getting  rid  of  an  order,  one  by 
consent  of  the  parish  in  whose  favour  it  is  made  to  aban- 
don it,  the  other  by  waiting  till  the  time  of  appeal,  and 
appealing  against  it  to  the  Sessions,  by  whom  it  may  be 
quashed,  if  not  supported.  Here  the  parish  in  whose 
favour  it  was  made,  finding  upon  further  information  that 
they  could  not  support  it,  very  sensibly  determined  to 
abandon  it  at  once  by  consent,  and  acted  accordingly. 
And  what  objection  can  there  be  to  a  party's  abandoning 
a  judgment  intended  for  his  own  benefit  ?'^  This  seemed 
a  direct  authority  for  discharging  this  rule  with  costs. 

(a)  13  East,  861. 
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\99*^  J3!.  Cooper,  in  mpport  of  the  rule,  distinguished  this 

Th^  RiNfi      oiae  from  Rex  ¥.  Diddlebury,  because  there,  there  was  a 
The  Justices    ®^°seBl  to  get  rid  of  the  order  of  removal,  and  that  con- 
^    ^^  sent  was  binding  on  the  parties,  but  here  there  was  no  sacfa 

circumstance,  and  in  order  to  give  validity  to  the  abandon* 
ment  it  was  necessary  to  have  the  consent  of  the  appel- 
lants.   This  wak  a  question  involving  a  general  principle, 
Knd  ought  not  to  be  consideved  vidth  reference  to  circum-* 
stances  of  convenience  or   inconvenience  in  particular 
eases*    It  was  important  to  attend  to  dates  in  this  case* 
The  order  of  removal  tal^es  place  on  the  10th  oi  August ^ 
notice  of  appeal  is  given  on  the  5tk  of  September,  and  the 
0rder  of  supersedeai  is  not  served  until  the  10th  of  Oc' 
$ober,  so  Aat  a  period  of  twenty-five  days  are  suffered  to 
elapse  after  notice  of  appeal,  before  any  steps  are  taken  to 
supersede  the  order,  and  the  supersedeas  is  served  only  six 
days  before  the  Sessions  commence,  making  altogether  a 
period  of  fifty- one  days  after  the  original  order  is  served* 
.  Now,  the  question  is,  whether,  under  the  statute  13  &  14 
Car*  2.  and  3  k  4^  JV.  Sf  M,  c.  II,  the  Justices  having 
made  an  order  of  removal,  have  the  power  to  supersede 
such  an  order  upon  an  application  moving  from  the  re- 
spondent parish  after  notice  of  appeal  has  been  given 
against  the  order ;   and  whether  the  Justices  in  Sessions 
are  not  bound  to  receive  the  appeal  and  proceed  to  the 
hearing  thereof,  notwithstanding  the  order  of  supersedeas. 
Upon  principle,  and  upon  the  authority  of  decided  cases, 
tii^se  questions  must  be  decided  in  the  negative.     By  the 
statute  IS  8c  14  Car.  2.  it  is  declared,   <'  that  all  persons 
aggrieved  by  any  such  judgment  of  the  said  two  Justices, 
may  appeal  to  the  Justices  at  Quarter  Sessions,  who  are 
hereby  required  to  do  them  justice  according  to  the  merits 
of  the  case/'    And  by  the  statute  3  &  4  fT.  ^  JIf .    "  If 
any  person  or  persons  shall  feel  themselves  aggrieved 
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hj  aBydetermiiuition  vbi^  tay  Justice  ^U  nmki  m  any        t82!l. 
of  the  cases  aforesaid,  the  saiid  person  or  persons  shall  have 


liberty  to  appeal  to  the  next  General  Quarter  Sessions,  t. 

who,  upon  full  hearing  of  the  said  appeal,  shall  hsve  full  '^  ^^^^^cun 
power  tO' determine  the  same/'    These  are  the  provisiem     NoafoiK. 
of  tl^e  statutes*    Now,  upon  principle,  nothing  csm  be 
more  reasonable  than  the  present  applicatioB.    It  Mens 
clear,  that  after  notice  of  appeal,  the  jurisdiction  of  the 
removing  Magistrates  is  gone.    The  caafe  theti  conies 
before  another  jurisdiction,  namely^  that  of  the  Justices  in 
Quarter  Sessions.    If  after  notice  of  apperi,  the  removiDg 
Justices  might  issue  tbw  supersedeas,  fliey  might  issoe  it 
at  any  subsequent  time,  and  when  the  case  was  in  the 
midst  of  hearing  at  the  Sessions,  come  with  their  iuptP^ 
tedeas  like  a  certiorari,  and  at  once  suspendf  all  di6  fMw 
ceedii^.    This  is  a  power  which  tbb  Court  will  bsidly 
sanction.    The  removing  Justices  bare  n6  power  to  gite  ^ 
costs  in  case  parties  are  aggrieved  by  any  order  they  may 
make.    Therefore,  if  one  parish  had  a  desire  to  get  rid  of 
a  pauper  and  his  family  for  three  months,  it  is  only  nece8<* 
sary  for  them  to  remove  just  after  one  Sessions  and  to 
supersede  on  the  day  before  another  and  take  b^ck  the 
paupers  by  which  the  othe^  parish  is  borthened  with  the 
expence  of  maintaining  the  patiperS  for  thr^e  months,  andt 
left  without  redress.    In  Ah  case,  the  removing  parish 
ought  to  have  known  the  sort  of  evidence  upon  which 
they  proposed  to  I'emove  the  paupers,  before  they  adopted 
St  proceeding  so  bnrthensotoe  to  the  opposite  party ;   atid 
they  are  not  at  liberty  in  almost  die  very  last  st&ge  of  the 
proceeding,  to  retrace  their  ste^,  upotf  finding  that  the 
parish  removed  to,  is  prepared  with  evidence  to  prove  the 
settlement  with  the  respondents.     That  evidence  may 
be  an  aged  persbn,  who  may  be  lost  by  death  to  ike 
appellants  when  the  question  of  settletneht  is  agitated  at  a 
future  period,  and  in  the  hope'  of  M^hich  contingency,  the 
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1822.  respondents  may  withdraw  their  order,  to  remove  again 
when  it  occurs.  The  Justices  may,  indeed,  supersede 
their  own  order,  quia  improvidi  emanavit,  as  was  holden 
The  JwTicBs  i^  Paneras  v.  Rumbold  (a),  and  Rex  v.  Smith  (ft);  but  it 
Norfolk  tmist  be  bjefore  the  removal  of  the  pauper ;  after  they  can* 
not,  and  the  reason  is  obvious.  After  the  removal  costs 
are  incurred,  which  the  Justices  at  Sessions  alone  can  give, 
and  the  removing  Justices  shall  not  divest  the  appellants 
of  the  power  to  go  to  Sessions,  and  procure  the  payment 
of  their  expences  from  the  only  source  that  can  give  it^ 
the  former  case  seems  to  be  a  direct  authority  for  this. 
There  Pratt,  C.  J*  said,  that  if  the  pauper  had  been  re- 
movedy  the  supersedeas  would  have  been  void.  Now,  here 
the  paupers  had  been  removed  before  the  supersedeas 
issued,  and  therefore  the  supersedeas  is  a  nullity.  If  the 
respondents  are  now  in  a  condition  to  examine  the  pau- 
per's husband,  the  Sessions  may  adjourn  the  appeal  till 
his  imprisonment  be  at  an  end,  and  he  purged  of  his 
incompetency.  Qa  principle  and  authority,  therefore 
this  rule  must  be  made  absolute; 

Baylby,  J.  (c) — I  am  of  opinion,  under  the  circum- 
stances of  this  case,  that  we  ought  not  to  grant  a  man^ 
damus.  The  case  of  Pancras  v.  Rumbold  (d)  shews,  that 
the  Magistrates  may,  of  their  own  authority,  supersede,  in 
case  they  shall  be  satisfied  that  they  had  improperly  made 
the  original  order,  and  that  they  may  supersede  even  in 
opposition  to  the  wishes  of  the  party  who  obtained  it. 
This  is  an  application  of  a  different  description,  it  is  an 
application  for  a  mandamus  to  compel  the  Justices  to 
receive  the  appeal,  and-  to  enter  continuances.  Now  1 
have  no  doubt  that,  under  the  circumstances  of  this  case, 
the  Sessions  have  a  right  to  exercise  a  discretion  whether 
the  appeal  ought  to  be  received  at  all,  or  whether  the 
party  was  or  was  not  at  liberty  to  abandon  the  order  of 

(tf)  S  ©ott,  638.  (<r)  AbboU^  C.  J.  and  Holroyd,  J.  were  absent 

W  BuUt.  343.  (d)  t  Bott,  638. 
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removal^  and  that  they  may  deal  with  the  case  upon  the  1822» 
application  of  the  appellants,  in  such  a  way  as  may  best  m^'^ 
answer  the  purposes  of  justice.    If  it  appears  before  the  «. 

Sessions,  that  expences  have  been  incurred  by  the  appeal-  of 

ing  parish,  and  thd  respondent  parish,  who  resists  die      Norfolk. 
entering  of  the  appeal,  will  not  consent  to  pay  such  ex- 
pences,  why  then  the  Sessions  have  a  discretionary  power 
to  press  the  entering  of  the  appeal,  because  in  no  other  / 

way  can  they  give  relief  to  appellants  in  order  to  reim- 
burse them.  But  when  they  find  that  the  respondent 
parish  is  willing  to  do  every  thing  for  the  purposes  of 
justice,  it  seems  to  me  that  the  Sessions  have  a  discre- 
tionary power  to  refuse  to  receive  the  appeal.  There  is 
no  occasion  for  any  decided  case  to  establish  this  prin* 
ciple.  If  it  appears  that  the  Sessions  have  exercised  a  ^ 
discretion  in  a  matter  which  properly  belongs  to  their 
jurisdiction,  it  is  an  invariable  rule  that  we  do  not  inter- 
fere. In  the  case  of  Rex  v.  Diddlebuty  {a),  Lord  Ellen" 
borough  says,  that  the  order  may  be  abandoned  by  con-  , 

sent.  It  is  said  now  in  the  argument  in  support  of  this 
application,  that  in  order  to  give  validity  to  such  consent, 
it  is  necessary  that  there  should  be  a  consent  on  the  part 
of  the  other  parish  to  receive  the  abandonment.  But  ' 
Jjord  Ellenborough  does  not  say  that.  All  he  says  is, 
that  it  is  sufficient  if  there  be  a  consent  on  the  part  of 
the  parish,  in  whose  favour  the  order  to  abandon  is  made. 
In  this  case,  after  the  order  of  removal  was  made,  the 
parish  who  obtained  it,  gave  notice  to  the  appellants,  on 
the  10th  of  October^  that  they  would  abandon ;  and  in 
fact  the  order  is  not  further  pursued.  I  am  quite  satisfied 
that,  within  a  very  short  time  in  this  Court,  there  have 
been  instances  where  orders  have  been  obtained  in  which 
questions  have  been  raised  as  to  the  effect  of  these  aban- 
donments ;  and  whether,  after  there  has  been  an  express 

(a)  12  East,  361. 
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.1922.        il]bfuidonme»tj  the  order  of  removal  could  be  considered 
as  valid  and  conclusive  mih  reference  to  the  settlement ; 
and  that  the  Court  has  said  that  it  viras  conclusive  because 
The  JcsTioir   jjj^  p^yjy  j^^jj  abandoned ;  and  consequently  that  there  was 
NoBf  o^iy      no  necessity  of  appeal  after  abandonment.    It  is  said  that 
the  respondents  might  go  and  enter  continuances  until  the 
pauper's  husband  is  discharged  and  becomes  purged  of  his 
disqualification.     Cui  bono  i — for  if  the  respondents  once 
abandoned  th^  order  of  rempvali  finding  that  ihey  bad  noi 
sufficient  materials  to  support  it,  the  case  is  to  be  con* 
sidered  as  if  no  order  had  been  made ;  and  therefore  they 
reiinain  in  the  sanoe  situation  with  reference  to  the  settle- 
ment as  if  the  continuances  were  enter^  until  the  man 
coi|Id  be  dischai'ged.    And  iijideed  it  is  more  beneficial  tQ 
l^e  appellant  parish  that  continuances  should  not  be  en^ 
t^redy  because  they  would  have  the  burthen  of  maintaii»* 
ing  ihe  paupers  until  tb»  wil^ss  was  quabfiied ;  wbereaiii 
by  wa^tmg  until  the  man  was  in  a  condition  to  be  ex-* 
aminedji  the  question  might  then  be  immediately  beard  and 
decided^  wbei^  the  Quarter  Sessions  might  have^a  power 
ultimately  of  awarding  costs  and  re^imburshjig  the  appel- 
lants for  all  the  espences  they  have  incurred.  Undoubtedly 
ihe  respondents  ought  to  have  borne*  the  expence  incurred 
by  the  appellants  up  to  the  time  when  they  gave  notice  of 
abandoning  the  order;    and  if  an  application  had  been 
made  to  the  Sessions  for  those  expences,  I  cannot  but 
believe  that  the  Justices  would  have  made  an  order  for 
that  purpose.    I  think,  boweverj,  that  we  should  be  going 
beyond  oui*  duty  if  .we  were  to  grant  a  tnandumus  in  tbia 
<^ase;;  a^d  therefpre  th.e  riiJe  must  be  dischiM'ged* 

B^i^T;  J. — I  think  we.  should  be  deserting  our  duty^ 
and  departing  from  that  principle  upon  which  this  Courl 
grants  a  mandammf  if  we  were  to  make  Uii3  rule  absolute* 
The  principle  upon  which  this  high  prerogative  is  used  by 
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the  Courts  la  only  to  prevent  the  failure  of  justice.  I 
think  that  if  we  were  to  grant  the  writ  in  this  case,  we 
should  be  promoting  a  failure  of  justice.  The  Sessions 
have  wiselj  e^sercised  the  discretion  vested  in  them ;  and 
it  appears  to  me  that,  after  the  appellants  are  told  by  the 
respondents  that  they  mean  to  abandon  the  order,  the  ap- 
pellants ought  not  to  have  gone  on  wkb  the  appeal,  tbere-^ 
by  increaung  those  ezpences  which  are  so  loudly  and  so 
justly  complsuaed  6f  in  the  discussion  of  settlement  cases^ 
Acting  upon  principle,  I  think  this  is  a  cose  in  which  we 
ought  not  to  interfere. 
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The  Kino 

V. 

The  JusTicM 
of 
Norfolk. 


Rule  diacharged,  but  witiiout  costs  (a). 

(a)  Vide  Rea  r.  Uanrhyddp  Borr,  S.  C.  658.  and  Chdllmryr,  Chip- 
fine  Faringdon^  SSalk.  488. 


The  King  v.  Georgb  Lane. 

W  ILLlAMSy  J.  last  Term  obtained  a  rule,  calling 
upon  the  defendant  to  shew  cause  why  a  writ  of  quo  war^ 
ranto  should  not  issue  to  compel  him  to  shew  by  what 
authority  be  executed  the  office  of  constable  of  the  town- 
ship oi  Aylesbury f  in  the  county  of  Lancaster ;  and 

Cross,  Serjt.  now  shewed  cause  against  the  rule.  The 
only  question  in  this  case  is^  whether  the  defendant  has 
been  elected  to  his  office  of  constable  by  proper  and  com- 
petent electors.  It  is  not  disputed  that  he  was  in  fact 
elected — that  he  took  the  necessary  oaths  of  office— -and 
that  having  so  done,  he  was  compellable  to  serve ;  for  it  is 
quite  clear,  that  having  been  elected  and  sworn  in,  his  re- 
fusing to  serve  would  have  rendered  him  guilty  of  an  of- 
fence, for  which  he  would  have  been  liable  to  be  indict- 
ed and  fined.     But,  this  question  is*  one  which  cannot  now 


TkunOa  , 
January  SU 


The  offiee  of 
constable  be- 
ing a  biirtheo- 
some  office, 
this  Court  wiU 
not  put  a  per- 
son de  facto 
elected,  and 
sworn  in  by 
the  conrt-ieety 
to  the  expence 
of  shewing  by 
what  authority 
he  holds  the 
office,  at  the  > 
relation  of  a 
different  body 
of  persons 
clalning  the 
right  of  elec* 
tion,  where 
those  persons 
do  not  shew 
an  immemorial 
custom  in  their 
body  to  elect. 
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1822.        ^  raised ;  for  upon  a  similar  application  only  last  Ternr, 

^^^-^^         m  the  case  of  the  constable  of  Oldham^  the  Court  said. 

The  Kiiro      ^^^  ^  ^^  ^^^^  ^^  ^^^  ^j  burthen  and  responsibility, 

Lamk.  nn j  conferred  no  privileges  or  emoluments  upon  the  party, 
they  would  not,  under  such  circumstances,  call  upon  him 
to  argue  his  right.  It  seems,  that  in  this  township  there 
are  two  separate  bodies  which  claim  the  right  to  elect  the 
constables,  and  the  present  application  is  an  attempt  to 
decide  this  disputed  claim  at  the  expence  and  trouble  of 
the  defendant.  The  defendant  was  elected  at  Ae  court- 
leet  by  a  jury,  and  sworn  in  before  the  steward  of  the 
Court;  and  it  is  objected  that  he  ought  to  have  been 
elected  at  the  General  Town  Meeting.  Upon  general 
principles,  and  according  to  the  prevalence  of  usage,  the 
court-leet  has  the  power  of  electing  constables  \  and  the 
case  of  The  King  v*  Barnard  (a)  is  directiy  in  support  of 
that  proposition.  At  the  General  Town  Meeting  another 
individual  was  nominated  and  chosen  ;  but  he  was  never 
sworn  in :  and  if  it  was  wished  to  try  the  question  of  the 
right  of  election,  the  proper  application  would  have  been 
for  a  mandamus  to  compel  the  steward  of  the  court-leet 
to  swear  in  the  person  elected  at  the  General  Town  Meet- 
ing. This  principle  is  clearly  laid  down  in  the  case  of 
The  King  v.  Goudge  (by  The  primd  facte  right  of  elec- 
tion is  in  the  court-leet ;  the  defendant  was  elected  by  the 
jury  of  that  court,  and  was  sworn  in  by  their  proper  offi- 
cer :  being  thus  elected,  he  was  compellable  to  serve ;  and 
unless  immemorial  usage  can  be  shewn  of  a  right  in  the 
Town  Meeting  to  elect,  the  defendant  having  been  chosen 
'  to  a  laborious  and  burthensome  office,  should  not  be  call- 
ed upon^  at  his  own  personal  trouble  and  expence,  to 
argue  his  right  to  execute  that  office. 

J.  Williams,  contrd,  being  asked  by  the  Coitrt  whether 
he  was  in  a  condition  to  prove  an  immemorial  custom  for 


(a)  1  Ld.  Raym.  94.  (6}  Stra. 


ISIS. 
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the  Town  Meeting  to  elect  a  constable^  and  for  the  court-        1822« 

leet  to  accept  and  to  swear  in  the  person  sq  elected,  and     q«^r^ 

answering  in  the  negative,  «. 

Lane. 

Bayley,  J.  (a)  said, — It  may  be  a  very  proper  subject 
bf  inquiry^  whether  the  court  leet  does  or  does  not  pos- 
sess the  r^ht  to  elect  a  constable  independently  of  the  in* 
habitants  assembled  in  a  General  Town  Meeting,  but  I 
think  that  question  cannot  properly  be  I'aised  before  us  by 
the  present  application.  There  is  no  sort  of  evidence 
produced  before  us  now  of  an  immemorial  custom  for  the 
inhabitants  to  elect,  and  for  the  court-leet  to  accept  the 
person  by  them  elected,  and,  in  the  absence  of  such  evi- 
dence, it  would  be  going  a  great  deal  too  far  for  us  to  pre- 
sume the  existence  of  such  a  custom.  We  are  indeed 
bound  to  presume  the  contrary  here ;  and  doing  so  we  are 
bound  to  adopt  a  rule  in  this  case,  which  may  be  consider- 
ed as  a  precedent,  and  may  prevent  a  renewal  of  similar 
applications.  The  office  of  constable  is  a  burthensome 
office,  and  the  individual  elected  is  bound  under  a  penalty 
for  contempt  to  serve ;  and  therefore  I  think  we  ought  not 
to  call  upon  him  to  shew  by  what  authority  he  does  serve, 
at  least  until  evidence  is  produced  before  us  by  the  rela« 
tors  to  prove  that  authority  insufficient. 

Best,  J. — I  am  altogether  of  the  same  opinion.  The 
defendant  has  been^  whether  rightly  or  not,  de  facto  elected 
to  a  i)urthensome  office,  which  he  could  not  refuse  to  ac* 
cept  and  execute  without  exposing  himself  to  serious  con* 
sequences.  Without  proof  that  his  election  was  bad,  we 
cannot  presume  it  to  be  so ;  and'it  would  be  a  great  hard- 
ship, under  such  circumstances,  to  call  upon  him  to  sup- 
port his  claim  to  an  office  which  he  is  compelled  to  exe-  ) 
cute.    I  think  this  rule  must  be  dischaiged. 

flule  discharged. 
(a)  Ahb»ti^  C.  J.  and  Uolroyd,  J.  were  absent* 
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v^^^\  Els B E  ^.  Smith  (in  Error). 


FaUeiy,  mali-  X  HIS  was  a  writ  of  error  from  the  Common  Pleas. 
without  any  Th^  declaration  was  in  case.  The  first  count  alledged 
cauMj^pro-  "  ^^^  ^^^  plaintiff  in  error  went  and  appeared  before  a 
curing  the  Justice  of  the  county  of  Es$ex,  and  falsely,  maliciously. 
Justice  to  and  without  any  probable  cause,  made  a  complaint  on 
mis^  anVap-  ^^»  ^^  ^^  ^^  reason  to  suspect  that  several  trees,  or 

prehend  the  p^^^g  ^f  ^^^^  jj^j  j^^  3j^jg„  f^^^  ^  Kj^^S  Po^^gt  ^f 
person  ot  A*      '  '  . 

onsuipicionof  HainauU^  and  (hat  they  were  carried  to  the  premises  of 

thereby  caus-    John  Smith  (defendant  in  error),  carpenter,  of  Chigwett 

•  mm 

mUes  to^bt      ^^^^  ^^  ^^^^  ^^'^  concealed ;   and  that  be  therefore 

searched,  and  prayed  a  search  warrant  to  examine  the  premises  of  him 
his  person  im«  .  -    _ 

prisoned^  is      the  said  J,  5. ;  and  that  the  plaintiff  afterwards  ialsely, 


rabje^ct^f  an  ^^*  caused  and  procured  the  said  Justice  to  make  and 
action  on  the    grant  his  w'arrant  in  writing,  under  bis  hand  and  seal,  di- 

case,  anQ  noE  ^^ 

trespass.  rected  to  the  constable  of  Chigwell,  and  all  other  officers 

oath  That  a^fe-  ^^  the  plac^  whereby,  after  reciting  that  the  said  John 
commXd^'ll^  £&ee  had  made  oath  before  the  Justice  th^  he  the  said 
not  necessary  J.  £«  bad  reason  to  suspect  that  a  quantity  of  oak  timber^ 
magistrate  in  the  property  of  bis  Majesty,  had  j»een  recently  stolen  froni 
w'^ranf  to^     the  King's  Forest  of  HainoHU,  and  that  the  said  timber 

search  the  pre-  had  been  carried  to,  and  was  concealed  on  or  near  the 
nusesy  and  . 

apprehend  the  premises  of  the  said  /•  5.,  the  said  Justice  required  such 
party^snspect.  constables  to  search  the  premises  of  the  sand  J.  S.,  and 
and  tiwu**?it  ^^^^  ^^^  should  bring  the  said  timber,  if  so  found,  before 
maybe^ref.  him  the  said  Justice,  together  with  the  body  of  him  the 
gistrate  to  ^td  /«  S.,  to  be  dealt  with  according  to  law ;  and  that  hf 
iesai^wammt  ^^^^^  *****  under  colour  of  the  said  warrant,  and  under 
^et  it  is  case     pretence  of  the  execution  thereof,  die  said  defendant,  to- 

in  the  person 

who  causes  gether  with  one  X  fV.,  a  constable,  proceeded  to  a  cer- 
such^arrant    ^^^  place,  near  to  the  premises  of  the  said  J.  S^  and  then 

to  issue,  if  it 
is  done  mali- 
ciously, and  without  reasonable  or  probable  cause* 
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aad  tbefe  tbq  said  defendant  fblsely  and  niBliciotiily,  and        1022. 
wtliout  any  reasonable  cause,  pointed  out  to  the  said  con-» 


EiAua 


taxTir* 


stable  certain  pieces  of  wood,  then  and  there  lying  and       ^  v, 
being  near  to  the  said  premises  of  the  said  plaiatifF,  to  be 
oak  timbefi  suspected  to  be  felomously  stolen  from  the 
wd  forest  of  Haituxult ;  and  the  said  defendant,  under 
eolour  and  pretence  of  the  said  warrant,  then  and  there 
caused  and  procured  the  said  wood  to  be  seized  and  taken, 
and  kept  for  the  space  of  twenty-four  hours  without  any 
reasonable  or  probable  cause ;  and  the  said  defendant, 
on  the  same  day,  wrongfully  and  unjusdy,  and  without  any 
l^asonable  or  probable  cause  whatsoever,  caused  and  pro- 
cured the  said  plaintiff  to  be  arrested  by  his  body,  and  im- 
prisoned and  kept  for  the  space  of  twenty-fonr  hours,  and 
caused  and  procured  Urn  to  be  conveyed  before  the  Jus* 
tice  aforesaid,  who  having  heard  all  that  the  said  defendant 
could  say  or  allege  touching  and  concerning  the  said  sup- 
posed offence,  adjudged  and  determined  that  the  said  plain- 
tiff was  not  guUty  of  the  said  supposed  offence ;  and  the 
said  defendant  had  not  further  prosecuted,  but  had  desert- 
ed and  abandoned  the  said  complaint,  and  the  prosecution 
was  wholly  ended  and  determined.'*     The  second  count 
was  more  general,  alleging,  ''  that  the  defendant,  without 
«ny  reasonable  or  probable  cause  whatsoever,  charged  the 
plaintiff  with  a  certain  offence  punishable  by  law^  to  wit, 
that  several  trees,  or  parts  of  trees,  severed  from  the 
ground^  had  been  feloniously  stolen,  and  that  the  said 
plaintiff  was  guilty  of  such  felony,  and  upon  such  charge 
falsely,  8cc.  caused  him  to  be  imprisoned  for  twenty-four 
hours."    The  defendant  pleaded  Not  Guilty ;  and  there 
was  a  general  verdict  and  judgment  for  the  plaintiff  for 
760/,  7^.  damages  and  costs. 

.  Assignment  of  errors,  1.  That  it  is  alleged  in  the  first 
count  of  the  declaration,  that,  by  the  information  laid  be- 
fore the  Justicei  thq  defendant  only  prayed  a  search  war- 


Elseb 
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1822.  i*>Dt  to  eiamine  the  premises  of  the  plaintiiF,  and  there* 
fore  the  defendant  is  not  liable  for  the  imprisonment  of 
the  plaintiff  under  die  warrant  of  the  Justice ;  2.  That  the 

taiTH.  cause  of  action  in  the  said  first  count  mentioned,  describes 
too  generally  the  mode  by  which  the  defendant  charged 
the  plaintiff  with  the  supposed  offence ;  S.That  the  mode 
by  which  the  plaintUF  was  discharged  or  acquitted,  is  not 
stated  in  the  said  count,  and  no  legal  determination  of  the 
complaint  against  the  plaintiff  is  stated  or  shewn ;  4*  That 
the  proper  remedy  is  trespass  and  not  case  for  die  sup- 
posed causes  of  action  mentioned  in  the  declaration ; 
5.  That  the  complaint  alleged  in  the  declaration  stated  a 
mere  suspicion  of  felony,  and  not  a  positive  oath  of  an 
actual  felony  committed  ;  and  therefore  the  Justice  was 
not  warranted  in  issuing  the  warrant  in  the  said  declara- 
tion  mentioned ;  and  if  not,  then  trespass  was  the  proper 
form  of  action,  if  any  was  sustainable  against  the  defen* 
dant,  8ic. 

Chiily,  for  the  plaintiff  in  error.  The  first  and  princi* 
pal  objection  is,  that  the  defendant  below  was  not,  under 
the  circumstances  stated  on  the  record,  liable  to  any  ac- 
tion in  any  form  of  proceeding ;  and  the  second,  that  the 
form  of  action  as  well  as  the  pleadings  are  incorrect ;  for 
if  the  injury  complained  of  was  committed  under  colour 
of  a  Justice's  warrant,  then  the  defendant  was  not  liable  ; 
and  if  it  was  not  under  colour  of  the  warrant,  then  the 
j-emedy  should  be  trespass  and  not  case.  With  respect  to 
the  first  objection,  it  is  clear,  that  if  the  Justice  had  no 
right  upon  the  charge  made  before  him' to  issue  such  a 
warrant,  then  the  person  making  the  charge  is  not  liable 
to  any  action,  and  the  remedy  is  only  against  the  Justice. 
Ldghy.  Webb  (a),  Tempest  v.  Chamber  (i),  and  24  Geo,  2. 

(•)  3  E»p.  %6S.  (i)  1  Stark.  T. 
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e.  44.  8«  6,  If  a  magistrate  grant  a  warrant  without  a  1822. 
propar  ioformation  on  oath,  the  remedy  is  an  action  of  £^^ 
trespass  against  hkn.  ^Morgan  v*  Hughes  (a).  Now  ^  .  f.  ^' 
search  warrant  cannot  be  granted  without  a  positive  oath 
that  a  felony  has  been  committed*  2  Hale  P.  C.  149« 
150  and  113.  Entick  v.  Carrwgton  (b).  By  sUtute 
22  Geo.  3.  c.  58,  8.2.  Justices  are  empowered,  upon  oath 
that  there  is  reason  to  suspect  that  stolen  goods  are  know- 
ingly concealed  in  any  dwelling-housCi  to  grant  their  war* 
rant  to  search  the  same,  and  the  person  or  persons  know* 
iogly  concealing  such  stolen  goods,  or  in  whose  custody 
the  same  shall  be  founds  he  being  privy  thereto,  may  be 
brought  before  the  Justice.  In  the  present  case,  the  oath 
made  by  the  defendant  before  the  Justice  does  not  posi- 
tively state  that  the  trees  were  actually  stolen.  The  de- 
fendant merely  swore  that  he  had  reason  to  suspect  that 
trees  or  parts  of  trees  had  been  stolen.  His  oath  did  not 
allege  that  the  plaintiff  had  carried  away  or  concealed  such 
trees,  and  the  defendant  only  prayed  a  search  warrant. 
The  defendant  therefore  is  not  responsible  for  the  act  of 
the  magistrate,  in  adding  more  to.  the  warrant  .than  was 
prayed,  which  was  merely  a  search  for  the  trees,  and  at 
most  the  warrant  ought  only  to  have  directed  that  the  per- 
son or  persons,  knowingly  concealing  or  being  privy  to  the 
stealing  the  stolen  trees,  should  be  apprehended  and 
brought  before  the  Justice.  The  defendant  did  not  im- 
pute to  the  plaintiff  that  he  had  concealed  the  trees ;  there- 
fore the  warrant  was  void  ;  and  the  magistrate  might  be 
liable  to  an  action  of  trespass ;  but  the  constable  and  the 
defendant  were  protected  from  liability  by  the  common 
law,  as  well  as  by  the  statute  24  Geo.  2.  c.  44.  s.  6.  Then, 
secondly,  the  form  of  the  action  is  clearly  erroneous  and 
mistaken,  because,  as  the  warrant  to  arrest  the  plaintiff 
was  illegal,  the  proper  remedy  was  trespass,  not  case.  Hill 

(«)  S  T.  R.  225.  (6)  2  WU».  291.    11  Hargr.  St.  Tr.  213. 


ElseS 
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1B22.       T.  Baieman(a)f  Morgans.  Hughe${b).     Bot,  as  to  the 
imprisonment^  it  is  not  alleged  in  the  declaration  that  thai 
'v7'       tvas  under  the  warranty  which  it  was  clearly  necessary  to 
/    Smith.       j^^^^  shewn  (c).    Thirdly^  the  second  coont  is  too  general ; 

for  it  merely  allegesi  '^  that  the  defendant  without  any  rea* 
sonable  or  probable  cause  whatsoever^  charged  the  plain- 
tiff with  a  certain  offence  punishable  by  law,  to  wit,  that 
several  trees,  or  parts  of  trees,  severed  from  the  ground, 
had  been  feloniously  stolen,  and  that  the  said  plaintiff  was 
guilty  of  such  felony,  and  upon  such  charge  falsely,  8cc. 
caused  him  to  be  imprboned  for  twenty-four  hours/'  Now 
ft  is  not  shewn  in  this  count  that  the  plaintiff  was  taken 
before  a  ihagistrate,  which  it  is  clearly  necessary  it  should, 
nor  that  be  caused  him  to  be  apprehended  by  warrant ; 
and  therefore  it  is  clear  that  the  declaration  should  have 
been  trespass,  and  n6t  case.  (The  Court  were  inclined  to 
think  that  the  second  count  was  free  of  objection.]  In 
conclusion,  the  verdict  in  this  case  appears  to  have  been 
taken  for  entire  damages  on  the  whole  declaration,  where- 
as it  ought  to  have  been  taken  specially,  which  was  aa 
omission  at  the  trial.  The  first  count  manifestly  pro- 
ceeds to  recover  a  compensation,  as  well  for  the  imprison- 
jnent  of  his  perspn,  and  the  supposed  scandal  of  his  cha- 
racter, as  for  taking  wood  and  detaining  it  for  twenty<-four 
hours,  without  reasonable  or  probable  cause.  It  is  not 
stated,  either  that  it  was  the  plaintiff's  wood,  or  th^t  it 
was  taken  out  of  his  possession.  That  cause  of  action 
therefore  is  not  properly  charged,  and  the  damages  being 
entire,  tlie  writ  of  error  is  well  founded.  Playtev^s  case  (d}, 
Wyatt  V.  Effington  (e),  Bertie  v.  Pickering  (f),  Pickney 
T.  Rutland  {g),  and  Jose  v.  Mills  (h). 

(a)SStra.710.  (e)  1  Stra.  637. 

(6)  2  T.  R.  225.  (/)  4  Burr.  34^5. 

(c)  3  Bla.  Rep.  845.  3  WiU.  291.  (g)  2  Sauod.  3T9. 
341.  and  368.                                               (A)  j  Ld.  Rayin.  890. 

(d)  5  Rep.  34. 
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Wdlfordy  Gontrd,  was  stopped  by  the  Courts  1B22. 


Smith. 


Elsib 

Abbott,  C.  J. — I  am  of  opinion  that  the  juc^ment  in       ^  J; 
this  case  ought  to  be  aflirmed.    Lookbg  to  the  whole  de- 
claration,  the  inducement  and  the  matters  charged  in  the 
couclusioui  it  appears  to  me  to  be  very  manifest  that  the 
plaintiff  does  not  seek  damages  for  the  taking  of  his  goods, 
but  he  seeks  damages  £pr  the  injury  done  to  his  reputation 
and  the  imprisonment  of  his  person ;  and  therefore  I  think 
the  verdict  was  correctly  taken.    That  disposes  of  the  o^ 
jection  as  to  the  verdict.     As  to  the  other,  which  is  the 
material  objection  in  this  case,  namely,  that  this  should 
have  been  an  action  of  trespasSf  and  not  of  case ;  that  is 
founded  on .  the  supposition  that  tlie  warrant,  which  the 
magistrate  issued  for  searching  the  premises  and  appre- 
bending  the  person  of  the  plaintiff  was  illegal.     Now  if  - 
the  warrant  be  not  ill^al  ^nd  void  in  its  form,  and  be 
founded  on  the  matter  laid  before  the  Justice,  and  as  he^ 
as  a  Justice  of  the  Peace,  had  authority  to  grant  such  a 
warrant,,  then  the  present  action  is  proper  in  its  form — for 
falsely  and  maliciously  causing  the  magistrate  to  grant  a 
warrant  to  do  the  act  complained  of.     When  the  matter 
was  laid  before  the  Justice,  he  might,  lawfully  and  in  the 
due  exercise  of  his  authority  grant,  the  warrant  prayed. 
What  is  the  charge  laid  before  him  ?    That  he  **  the  said 
John  Elsee  had  reason  to  suspect  that  several  trees,  or 
parts  of  trees,  had  been  stolen  from  the  King's  Forest  of  • 
Mainautip  and  that  they  were  carried  to  the  premises  of 
John  Smith,  carpenter,  of  Chigwell  Rom,  and  were  there 
concealed."    It  has  been  contended,  that  this  would  not 
justify  the  magi^rate  in  issuing  the  warrant,  which  was 
afterwards  issued,  because  there  is  no  perfect  allegation 
that  the  offence  had  been  committed,  but  is  only  put  as  a 
matter  of  suspicion.  .  It  appears  to  me,  on  the  authorities 
cited,  speaking  generally  of  the  subject-matter,  they  do 

VOL.  I.  "  c 
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1822«       not  contradict  die  opinion  I  have  formed.    I  am  of  opi- 
nion, that  upon  a  representatidu  to  a  magistrate,  that  a 


ELflB 


Smith. 


«.  person  has  reason  to  suspect  diat  his  property  has  been 

stolen,  or  is  concealed  in  a  certun  place,  the  magbtrate 
may  lawfully  issue  his  warrant  to  search  the  place,  and 
to  bring  the  occupier  or  owner  before  him.  It  need  not 
be  a  positive  aiid  direct  averment  upon  oath  that  the  goods 
are  stolen,  in  order  to  justify  the  magistrate  in  granting 
hb  warrant.  There  are  many  cases  in  which  a  cautious 
man  might  not  choose  to  swear  that  his  property  is  stolen, 
nevertheless  he  might  have  great  reason  to  suspect  a  par* 
ticular  party,  and  the  magistrate  would  be  well  warranted 
in  granting  his  search  warrant.  Suppose  the  case  of  a 
horse,  which  has  been  lost  by  its  owner,  and  it  is  found 
in  the  possession  of  another  person,  the  owner  in  that 
case  might  not  like  to  take  upon  himself  to  swelu*  that  the 
horse  has  been  stolen ;  for  it  may  have  strayed ;  but  when 
he  finds  his  horse  is  concealed  in  the  stable  of  another 
person,  he  may  very  naturally  conclude  that  it  must  be 
stolen,  from  the  circumstance  of  the  concealment;  and 
therefore  he  may  conscientiously  swear  that  he  suspects  it 
to  have  been  stolen.  If,  under  such  circumstances,  the 
magistrate  is  not  authorised  in  issuing  his  search  warrant, 
it  might  happen  in  many  cases  that  felonies  would  go  un- 
detected. Therefore,  it  appears  to  me,  that  upon  such 
information  the  justice  has  authcurity  to  issue  his  search 
warrant ;  and,  if  it  is  wrongfully  issued,  the  party  who 
causes  it  to  be  issued  must  make  reparation  to  the  person 
injured.  It  being  alleged  in  this  declaration  that  the  de- 
fendant falsely  and  maliciously  made  a  charge  against  the 
plaintiff,  and  caused  and  procured  a  warrant  to  be  issued^ 
whereby  the  plaindff  is  apprehended  and  unjustly  impri- 
soned, it  seems  to  me  that  the  acdon  is  properly  framed 
in  case,  and  ought  not  to  be  trespass. 
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6ayi.eY|  J. — I  am  df  the  same  opioioD.  If  d  paft^  1M2. 
acts  himself  in  apprehending  another,  he  may  be  liable  in  elscb 
trespass ;    but  if  he  falsely  and  maliciously^  and  without       ^  ^* 

1  •  DMITlf* 

ady  probsible  cause  puts  the  law  m  motion,  that  is  proper^ 
ly  the  subject  of  an  action  on  the  case.  With  that  all  the 
authorities  agree.  The  allegation  in  this  case  is  no  more 
than  that  the  defendant  did  falsely  and  liialicioilsly^  and 
without  probable  cause,  put  the  law  in  motion  against  the 
plaintiff.  It  is  alleged,  that  he  made. a  complaint  before 
the  magbtrate,  in  which  he  stated  he  had  reason  to  suspect 
that  several  trees  and  parts  of  trees  had  been  stolen  fromi 
the  King's  Forest,  vind  concealed  ori  the  premises  of  the 
pluntiff,  and  that  he  falsely  and  maliciously  caused  and 
]>rocured  the  magistrate  to  isalue  this  particular  warrant ; 
ii^hich  warrant  states  that  the  goods  were  suspected  to  be 
Carried  to^  and  were  concealed  on  or  near  the  premises' 
of  the  plaintiff.  The  warrant  is  so  fhimed  in  order  to 
meet  the  possible  cas^,  that  if  the  trees  had  been  origi- 
nally carried  to  the  premises,  they  would  be  removed  to 
iome  plaee  near  them,  so  as  to  be  convenient  within  the 
reach  of  the  party  who  originally  concealed  them.  Now 
if  the  defendant  falsely  and  maliciously  procured  the  war* 
itttit  to  be  made  out,  he  caused  and  procured  it  to  be  made 
out  in  the  way  alleged.  There  i^  no  positive  allegationt 
that  the  property  had  been  stolen,  not  need  there  be  any, 
to  justify  the  warrant;  for  I  take  it  to  be  quite  clear,  that  ' 
it  is  not  es^entiat^  in  order  to  give  the  magistrate  jurisdic**-' 
tioD,  that  the  party  should  take  Upon  himself  absolutely 
to  swear  that  a  felony  is  committed  ;  but  if  he  states  that 
he  has  just,  cause  to  suspect  a  particular  person,  add  upon 
that  repfesentation  a  warrant  is  inrproperty  granted,  that 
forms  the  foundation  of  an  action  in  case ;  and  it  doefl( 
.not  lie  in  the  mrouth  of  the  party  so  acting  to  sa^  that  the 
warrant  is  improperly  granted.  He  makes  the  cbaige, 
and  he  prevails  upon  the  /Justice  to  isstie  hb  warrant ;  audy 

C  2 


Smith. 
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1822,  ypQu  l]r^^f  warrant  being  issued,  he  has  no  ri|ht  to  say, 
Elseb  ''  I  ^^  ^^^  liable  for  the  consequences  ;  because,  true  it 
is,  I  caused  and  procured  the  Justice  to  issue  his  warrant, 
but  the  charge  was  not  sufficient  to  authorize  the  Justice 
to  do  what  I  required  him/'  I  think  that  affords  him  no 
ground  of  defence.  I  am  of  opinion  also  that  there  is 
nothing  in  the  other  objections.  This  is  the  case  of  a 
person  maliciously  and  without  probable  cause  putting 
the  law  into  tuotion;  and  as  that  is  the  proper  subject  of 
an  action  on  the  case,  I  think  there  is  no  error  on  this 
record. 

HoLROYD,  J. — I  think  there  is  no  error  in  this  case^ 
and  that  the  judgment  ought  to  be  affirmed.  The  action 
is  for  a  malicious  prosecution,  in  consequence  of  which 
a  warrant  issues.  If  the  warrant  issued  without  due 
authority  on  the  part  of  the  magistrate,  that  would  be 
trespass  in  the  magistrate ;  but  it  by  no  means  follows 
that  it  is  trespass  in  the  party,  who,  by  laying  the  informa* 
tion  before  the  magistrate,  is  the  cause  or  instrument  on 
which  the  magistrate  ac^s  in  granting  his  warrant.  He 
lays  a  statement  before  the  magistrate  of  suspicion  of 
the  goods  being  stolen,  and  that  they  were  carried  to  the 
premises  of  the  plaintiff,  and  there  concealed,  and  he 
pray  a  search  warrant  to  examine  the  plaintiff's  premises. 
He  does  not,  from  any  thing  that  appears  on  the  face  of 
the  declaration,  pray  this  specific  remedy  by  warrant  for 
the  apprehension  of  the  plaintiff.  Now,  if  the  declara- 
tion had  stated  that  the  defendant  had  gone  before  the  ma- 
gistrate, and  prayed  for  a  search  warrant  on  a  specific 
charge  of  felony,  then  there  might  have  been  some  colour 
for  arguing  that  the  declaration  ought  to  have  been  in 
trespass.  It  is  said  that  the  granting  the  warrant  is  the 
act  of  the  magistrate,  and  that,  if  any  action  lies,  it  is 
trespass  against  him,  and  that  the  party  who  made  the  re- 
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presentation  upon  which  the  magistrate  acted  is  not  liable.  1821. 
I  think  otherwise.  The  defendant  is  answerable  in  case, 
for  falsely  and  maliciously,  and  without  probable  cause, 
making  such  a  representation  to  the  magistrate  as  induces 
bim  to  grant  his  warrant.  If  the  warrant  was  illegal,*  and 
the  defendant  himself  went  with  the  oflScer  to  execute  it, 
that  might  make  him  a  guilty  trespasser ;  but  it  does  not 
appear  to  me  that  there  was  any  thing  illegal  in  the  war- 
rant itself.  There  is  nothing  in  this  declaration  which 
will  make  him  a  trespasser,  although  he  was  present  when 
the  warrant  was  executed.  It  is  only  that  he  caused  and 
procured  the  warrant  to  be  executed,  which  would  be  the 
case,  supposing  he  had,  by  the  means  alleged,  caused  and 
procured  the  warrant  to  be  executed.  On  this  ground, 
therefore,  I  think  there  is  no  error.  I  concur  with  the 
rest  of  the  Court  in  thinking  that  there  is  nothing  in  the 
objection  as  to  the  mode  in  which  the  verdict  was  taken. 

Best,  J. — Was  of  the  same  opinion. 

Judgment  affirmed. 


38  case;5  in  the  king's  bench, 

18M. 


Thmrsdayy  Thc  KiNG  V.  ThOMAS  RiDGWAT. 

February  6. 

Qaashing  a  X  HIS  wgw  ^  rule  calling  on  the  defendant  to  shew  cause 
conviction  on  ^jjy  ^j^  ^^^^^  ^f  jjj^  Lancashire  Quarter  Sessions,  quash- 
a penal statntCy  ...  z-t  ^r\fi 

fot  mere  mat*  ing  a  conviction  upon  the  gtatiite  39  &  40  Geo.  3.  c.  lOo. 
Sewionsn**  «•  4.  should  not  be  quashed^  The  defendant  had  been 
teUfthTdc'    convicted  on  infonnation  before  two  Justices,  of  attending 

fendant,  con-     a  meetins  of  ioumevmen  bleachers,  held  for  the  purpose 

eluding  tlie        •.*..-'  ^    '  .  .     .  J 

^»Be  agftinst     of  maintaining,  supporting,  continuing,  and  carrying  on, 

fnqdiy  to^taiis  *  combbation  for  the  purpose  of  obtaining  an  advance  of 

^wh*      h  ^^ges.    On  appeal,  the  Sessions  quashed  the  convicUon, 

Qaarter  Sea-  subject  to  the  opinion  of  this  Court,  upon  ap  objection 

p'eai^'qiiaBhed  taken  to  the  form  of  the  conviction. 

a  convictioB  of 
the  defendant, 

onttat.S9&40  J.  Williams  and  Denman  now  shewed  cause  against  the 
for  want  of  *  rule,  and  submitted,  as  a  preliminary  objection,  that  the- 
J^^^J^Jiy^  Court  could  not  entertain  this  rule,  inasmuch  as  the  de- 
K,B.  upon  the  fendant  had  been,  in  point  of  form,  acquitted  by  the  Ses- 
Held,  that  the  sions,  as  appeared  by  their  record,  returned  to  the  cev" 
Lg^e  era-'  tiorari  issued  in  this  case.  If  the  conviction  has  been 
▼iction  miffht    quashed,  it  is  contrary  to  the  rule  in  all  criminal  cases 

be  quashed,        *  '  "^ 

and  the  appeal  that  the  defendant  should  be  a  second  time  put  in  jeo- 
be  tried  on  the  P^r^y  for  the  same  offence.  The  quashing  of  the  convic- 
Sonidi  th^  ^^^^  ^  ^^  ^^^  intents  and  purposes  an  acquittal.  This  is  a 
wasnotiiing  criminal  proceeding  against  the  defendant,  and  the  first 
the  proceed-      question  therefore  is^  whether  the  Court  will  entertain  a 

ings  shewing 

that  the  conviction  was  quashed  for  fona,  and  that  the  Sessions  desired  the  opinion 

of  the  Conrt  vpon  the  point. 

The  Stat.  39  &  40  Geo.  3.  c.  106.  s.  4.  enacts,  that  all  persons  who  shall  attend  any 
meeting  had  or  held  **  for  the  purpose*'  of  making  or  entering  into  any  contract,  &c. 
by  tki$  act  declared  to  be  tUegaH,  or  of  entering  into,  &c.  any  combination  for  any 
purpose  declared  by  this  act  to  be  illegal*  &c«  Held,  that  a  conriction  for  attending 
a  meeting  '^  for  the  purpose"  pf  carrying  on  a  combination  ^  for  the  purpose"  of 
obtaining  an  advance  of  wages,  correcUy  described  the  offence  by  the  words  ^  for 
the  purpose"  though  the  description  of  offence  referred  to  in  the  fourth  section  was 
described  in  the  third  section  to  be  **  any  combinatioo  to  obtain,"  the  words  *'  for  the 
purpose^'  and  ^*  to  obtain'*  being  synonymoos. 
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motion  which  must  in  its  consequences  subject  him  to  a 
second  trial  for  the  same  offence*  In  all  criminal  charges, 
an  acquittal  is  a  bar  to  further  proceedings  against  the 
party,  and  even  in  cases  of  misdemeanor  where  the  de- 
fendant has  been  acquitted  in  consequence  of  a  mere 
clericid  objection,  still  it  has  been  held,  that  no  new  trial 
can  be  had.  In  this  case,  the  def(9ndant  has  been  in  £ict 
acquitted ;  whether  properly  or  not,  is  not  the  question ; 
he  is  entitled  to  the  benefit  of  his  acquittal,  and  ought 
not  to  be  subjected  to  a  i^cond  trial. 

Abbott,  C.  J« — I  am  not  aware  of  any  case  in  which 
the  point  now  contended  for  has  been  decided.  I  have 
a  perfect  recollection  of  cases  having  occurred  formerly, 
in  which  orders  of  removal  have  been  quashed  for  form 
by  the  Quarter  Sessions,  subject  to  the  opinion  of  this 
Court,  whether  the  original  order  was  right.  Where  the 
Justices  have  declared,  that  they  have  quisshed  fqr  form, 
then  in  such  cases  this  Court  has  considered  whether  the 
form  was  cprrect.  Now,  here  the  Justices  have  declared 
that  they  have  quashed  this  conviction  for  form,  subject 
to  our  opinion  upon  the  matter.  Is  there  any  distinction 
between  this  case  in  principle,  and  those  cases  to  which 
I  have  alluded  i 

J.  Williams  and  Denman. — ^Many  cases,  of  the  de- 
scription alluded  to  by  the  Court,  have  occurred;  but  there 
is  a  main  distinction  between  orders  of  removal  and  con- 
victions upon  penal  statutes.  In  the  one,  if  the  order 
of  removal  be  irregular  and  is  quashed  for  irregularity, 
a  fiesh  order  of  removid  may  be  made  ou^  for,  as  be-^ 
Iween  two  contending  parities,  an  order  of  removal 
quashed  for  want  of  form,  would  not  prevent  a  fresh 
removal ;  and  in  such  cases  a  special  entiy  is  made  by  the 
Clerk  of  the  Peace,  that  the  cnrder  is  quashed  for  form. 
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Under  these  circumstances^  in  such  cases,  the  matter  o\ 
form  has  been  remitted  for  the  opinion  of  this  Court. 
But  there  is  no  analogy  between  an  order  of  removal  of  a 
pauper  and  a  conviction  on  a  penal  statute.  No  penal 
consequences  attach  to  the  former,  and,  therefore,  there 
can  be  no  harm  in  this  Court  reviewing  tUe  decision  of 
the  Sessions ;  but  a  case  has  nevei;  yet  occurred  in  which 
Xhia  Court  has  interfered  t6  set  the  Sessions  right  in  a 
criminal  matter,  where  the  decision  of  the  Justices  was 
in  favour  of  the  defendant* 


i 


The  Court  intimated  a  strong  opinion  tl^at  the  objection 
was  not  tenable,  the-  Sessions  having  expressly  qualified 
their  decision,  by  declaring  that  they  had  quashed  the  con- 
viction for  form ;  and,  therefore,  directed  that  the  counsel 
should  proceed  to  the  objection  arising  on  the  face  of  the 
conviction  itself. 


J.  Jfilliams  and  Denman. — ^Then  the  objection  is,  that 
there  has  been  a  misdescription  of  the  offence  upon  the 
f^ce  of  the  conviction,  and  that  it  states  no  offenqe  within 
the  terms  of  the  statute  upon  which  the  proceeding  is 
founded.  It  is  entirely  an  objection  in  point  of  form. 
The  cases  of  Rex  v.  Allen  (a),  Rex  v.  Redfearne  (fi),  and 
Rex  V.  Cook  (c),  Sire  the  leading  cases  to  be  referred  to 
upon  this  subject,  but  in  all  those  cases  the  opinion  of 
the  Court  vras  taken  upon  points  reserved  on  facts,  and 
not  as  to  the  form  of  the  conviction.  The  question  here 
is,  whether,  in  point  of  form,  there  is  ^  proper  description 
of  the  offence  with  reference  to  the  statute  upon  which 
the  conviction  is  founded.  Upon  the'  face  of  the  con- 
viction the  offence  is>  *^  for  attending  a  meeting  held  *for 
the  purpo$e'  of  maintaining,  supporting,  continuing,  and 


<•)  15  East,  333.  (6)  4  T.  R.  273.  (0  3  T.  R.  519. 
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curying  on,  a  combination  of  jouraeytnan  and  workmen        18SS. 
in  the  business  of  bleaching,  ^  for  the  purpose*  of  obtain-     «Jr^ 
ing  an  advance  of  wages  in  that  business.'*    By  the  s.  4.  «.       ^ 

of  39  &  40  Geo.  3.  c.  106,  it  is  dechred,  *'  That  any    jumUIV 
person  who  shall  attend  any  meeting  had  or  held  for  the 
purpose  of  making  or  entering  into  any  contract,  covenant, 
or  agreement,  by  this  act  declared  to  be  illegalf  or  of 
entering  into,  supporting,  maintaining,  continuing,  or  car- 
rying on,  for  any  purpose  by  this  act  declared  to  be  Me- 
gal,  SfCt  shall,  8lc."  be  subjected  to  the  penalties  therein 
mentioned.    So  that  the  objection  comes  to  this;  whether 
Dr  not  the  meeting  is  accurately  described  to  be  a  meeting 
*'  for  the  purpose'*  prohibited  by  a  previous  part  of  the    ^. 
statute.    The  species  of  combination  which  is  prohibited 
by  the  third  section  of  the  statute,  and  to  which  the  fourth 
aection  refers,  is  '^  any  combination  *  to  obtain*  an  advance 
of  wages,"  &c.    The  conviction  therefore  is  clearly  de-  ' 
fective  and  bad  in  form,  in  not  accurately  describing  the 
offence  contemplated  and  designated  by  the  legislature,     ^ 
inasmuch  as  it  does  not  state  that  the  combination  wap 
**  to  obtain.''    In  all  crimipal  proceedings  founded  upon 
statutes,  the  precise  language  of  the  act  must  be  adopted; 
it  is  not  sufficient  to  make  use  of  words  that  might  pos« 
sibly  convey  the  same  meaning ;  that  meaning  nmst  be 
made  clear  beyond  the  possibility  of  doubt;  to  effect  that 
object  the  legislature  select  their  own  words,  and  those 
words  are  not  to  be  departed  from  even  in  sound.    It  is 
laid  down  as  a  general  rule,  in  Hawk.  P.  C.  b.  ii«  c.  25. 
a.  1 10,  that  unless  the  statute  be  recited,  neither  the  words 
contra  formam  statuti,  nor  any  periphrasis,  intendment, 
or  conclusion,  will  make  good  an  indictment  which  does 
not  bring  the  offence  within  all  the  material  words  of  the 
statute  (a).    The  offence  in  the  present  case  is  a  com-* 

(a)  Vid€  1  SUrk.  Cr.  PL  206. 
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binatioii  ^  lo  obtain,^  i.  e.  '^  that  is  likely  to  obtun,^ 
^  wbich  has  a  tendency  to  obtain/'  increased  wages.  To 
describe  this  oflence  as  being  **for  the  purpose?!  of  ob- 
taining that  olgect,  is  clearly  insufficient;  for  there  may 
be  ^^  the  purpose/'  without  the  tendency,  or  even  the 
capacity  in  the  party  to  effect  die  object.  The  only  safe 
and  proper  rule,  dierefore,  is,  to  pursue  the  precise  words 
of  the  statute.  In  Rex  v.  Neild  (a),  wbich  Was  a  convic- 
tion on  another  branch  <^  the  same  statute,  Lord  J^len* 
horough,  C.  J.,  says,  '^  It  is  not  enough  that  the  agree- 
ment should  be  for  the  purpose^  that  is,  with  intent  to 
control ;  but  it  must  be  entered  into  for  controlling,  that 
is,  for  effecting  that  object.''  Thi^  is  an  authority  in 
point,  and  one  entitled  to  the  greatest  weight ;  shewing 
the  importance  of  adhering  to  the  precise  language  of 
the  statute.  But  great  injustice  may  be  done  to  the  de- 
fendant by  entertaining  the  present  motion.  Any  charge 
founded  upon  this  statute  must  be  made  within  three 
months  after  the  supposed  offence  is  conuniited,  and  an 
appeal  from  a  conviction  before  the  Mstgistrates  must  be 
entered  at  the  next  General  Quarter  Sessions,  so  that  if 
the  present  case  be  sent  back  to  the  Sessions,  the  defend- 
ant will  be  barred  of  his  appeal  by  the  mere  lapse  of 
time. 


Scarlett,  contrd.— -This  is  a  question  of  law,  and  the 
Court  of  Quarter  Sessions  are  perfectly  entitled  to  take 
the  opinion  of  this  Court  upon  it.  There  are  some  few 
eases  in  which  a  strict  and  literal  adherence  to  die  words 
of  the  statute  is  declared  to  be  necessary^  but  they  are 
capital  cases,  and  die  rule  is  founded  on  a  tender  and 
anxious  regard  for  life ;  but  in  offences  of  a  lighter  kind 
any  words  that  bring  the  party  within  the  plain  and  ob- 


(a)  6  East,  41^ 
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vious  meaning  of  the  law  are  sufikient.  The  argument 
on  the  other  side  is  manifestly  absurd,  for  it  would  ask  the 
Court  to  forget  the  spirit  of  the  law  and  adhere  to  the 
letter  only,  to  regard  the  sound  and  neglect  the  sense 
of  the  enactment. 
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Starkie,  on  the  «ame  side,  was  atopt  by  the  Court. 


Abbott,  C.  J.— *I  am  clearly  of  opinion,  that  we  are 
bound  in  the  exercise  of  our  judicial '  authority  to  quash 
this  order  of  Sessions,  if  upon  the  face  of  it,  it  appears 
to  be  founded  on  an  insufficient  ground ;  and  I  should  be 
of  the  same  opinion,  whether  tjie  Sessions  had  or  had  not 
specially  asked  our  opinion  upon  the  question.  Suppos- 
ing no  case  to  have  been  reserved  by  the  Sessions,  but 
that  their  order  and  the  original  conviction  on  which  it 
was  founded  had  been  brought  before  us  by  certiorari,  it 
would  be  our  duty  to  read  the  order,  and  if  we  saw  by 
the  terms  of  it  that  they  had  quashed  the  conviction  for 
informality  or  insufficiency,  then  to  read  the  conviction, 
and  if  we  found  it  not  to  be  informal,  then  to  send  it 
back  for  rehearing  upon  the  merits.  No  injustice  can 
arise  to  the  defendant  by  our  sending  this  ease  back  to  the 
Sessions,  for  as  his  appeal  against  the  originid  conviction 
was  entered  within  the  time  limited  by  the  act,  no  subse- 
quent delay  can  bar  htm  from  being  heard  on  that  appeal 
upon  the  merits.  The  question  before  us  is,  ^rfiether 
there  is  or  is  not  an  informality  in  the  form  of  the  convic- 
tion i  That  question  is  to  be  determined  by  referring  to 
the  words  of  die  statute,  upon  which  the  conriction  pro- 

* 

ceeded,  and  if  we  find  that  the  conviction  states  an 
offence  within  the  words,  althou^  it  may  not  have  pur* 
isued  (he  identical  words,  yet  we  are  bound  to  say  it  does 
all  that  is  required  by  law.  There  is  no  man  who  enter- 
tains a  greater  revtrence  for  every  thing  that  fell  from  my 
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Lord  Ellenborough,  sitting  in  this  place,  than  I  do ; 
I  cannot,  however/ help  sayings  that  the  observation  made 
by  him,  in  The  King  y.  Neild  (a),  (and  which  certainly 
was  not  the  foundation  of  the  decision  there)  is  not  satis- 
factory to  my  mind.  My  Lord  Ellenborough  appears 
there  to  have  affirmed,  that  the  words  **for  the  purpose 
of  controting"  following  the  word  ''  agreement/'  is  not  a 
sufficient  allegation  to  shew  that  the  agreement  was  for 
con^ro/iiigi  that  is,  for  effecting  the.  illegal  object;  and, 
therefore,  in  that  view  of  the  case  it  occurred  to  his  miud^ 
at  that  time,  that  the  expression  used  on  that  occasion 
was  not  equivalent  to  the  language  of  the  act  of  parlia- 
ment; but  on  looking  to  the  act  of  parliament,  I  think 
the  legislature  themselves  have  told  us  that  a  combination, 
to  obtain,  an  advance  of  wages  is  an  agreement  to  do  it. 
The  words  of  the  third  section  are  '^  That  every  journey- 
man, or  workman,  8cc.  who  shall  enter  into  any  combina- 
tion to  obtain  an  advance  of  wages,  &c.  or  for  any  other 
purpose f  contrary  to  the  provisions  of  this  act,  shall,  &c. 
Now,  a  combination  '^  to  obtain/'  is  a  combination  **  for 
the  purpose"  of  obtaining.  They  are  convertible  terms, 
and  it  is  the  same  as  a  combination  ''  for  the  purpose.*' 
The  words  '^  for  the  purpose"  shew  in  what  sense  the 
legislature  have  used  the  word  '^  purpose."  It  is  used  not 
in  the  sense  of  '^  intention,"  but  ^^  object  and  intention.^ 
When  we  look  at'  the  fourth  section  upon  which  this  con- 
viction is  founded  we  find  these  words,  *^  All  persons  who 
shall  attend  any  meeting  bad  ox  ^AA  for  the  purpose  oi 
making  or  entermg  into  any  contract,  covenant,  or  agree- 
ment, by  this  act  declared  to  ^  be  illegal,  or  of  entering 
into,  supporting,  maintaining,  continuing,  or  carrying  oa 
any  combination  for  any  purpose  declared  by  this  act  to  b^ 
illegal f  $c.''    Here  again  we  must  intend  that  the  word 


(a)  6  East,  417. 
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purpose,**  means  the  '*  object"  of  the  combination,  and        ISM. 
not  the  "intention."    Reading  this  fourth  section,  I  must     ThTKijiff 
look  into  the  act  of  parliament,  to  see  what  purposes  of  »• 

combination  are  there  declared  to  be  illegal.  I  see  that  RioawAr. 
the  obtaining  an  advance  of  wages  is  one  of  the  purposes 
which  the  legislature  have  declared  unlawful.  That  being 
so,  if  this  defendant  has  attended  a  meeting  held  for  the 
purpose  of  obtaining  an  advance  of  wages,  he  is  within 
the  terms  of  the  statute,  and  the  conviction  is  right  ia 
point  of  form. 

Batley,  J. — T  entirely  agree  with  the  opinion  ex- 
pressed by  the  Lord  Chief  Justice.  The  case  of  Rex  v. 
'iieUi  (a)  is  not  an  authority  in  the  present  case ;  the 
objection  to  the  conviction  there  was,  that  the  agreement 
was  not  set  out,  and,  therefore,  that  the  alleged  offence 
was  not  described  at  all.  I  agriee  with  the  dictum  ia 
Hawkins  (6),  that  any  words  which  do  not  sufficiently 
describe  the  offence  are  bad,  but  a  variation  from  the 
precise  words  of  the  statute,  in  my  opinion,  is  not  fatal, 
if  the  words  used  are  such  as  bring  the  case  withm  the 
plain  meaning  of  the  act  of  parliament.  But  in  the 
present  case  the  statute  itself  justifies  the  adoption  of  the 
very  words  that  are  complained  of,  for,^  upon  comparing 
the  third  and  fourth  clauses  of  the  act,  I  perceive  that 
the  words  "  to  obtain,'*  and  "  for  the  purpose  of  obtain-  • 

ing/'  are  used  synonymously.  Upon  these  grounds,  1  am 
of  opinion,  that  the  conviction  in  this  case  was  impro- 
perly quased,  and  that  it  is  our  duty  to  send  the  appeal 
back  to  the  Court  of  Quarter  Session,  in  order  that  it 
may  be  heard  there  upon  the  merits. 

Best,  J.  (c) — ^The  Qourt  of  Quarter  Sessions  have 
9nly  quaslied  the  conviction  in  this  case   conditionally, 

(a)  6  East,  417.  (b)  Hawk.  P.  C.  b.  ii.  c.  25.  ».  110. 

(c)  Hokoydy  J.  was  absent  at  Cbambers. 
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that  is,  subject  to  the  opinion  of  thid  Courts  and  we  are, 
therefore,  bound  to  send  it  back  to  tbem  that  the  question 
titay  now  be  tri^d  dpon  its  real  merits.  I  think  there  is 
no  solid  objection  to  the  form  of  this  cotiviction,  be- 
cause its  language  clearly  brings  the  offence  within  the 
meaning  of  the  statute.  The  dictum  in  Hawkins,  can 
hardly  be  considered  as  applicable  to  the  present  case, 
for  I  apprehend  the  words  .quoted  from!  thence  refer 
rather  to  i&  recital  of  the  act  of  parlimnent  than  to  a  de« 
scription  of  the  offence. 

Rule  absolute. 


February  6. 


On  a  qaestion 
of  cfnancipa- 
tioD,  the  Court 
laid  doivn  this 
general  rnle^ 
in  order  to  ex- 
clude discas- 
vioos  in  parti* 
ctilar  cases  in 
future,  '*  that 
''do  eman- 
'^  cipation  is 
**  effected, 
'*  during  mi- 
**  nority,  ex- 
"  cepting  by 
'*  niarriage, 
"  becoming 
*'  the  head  of 
*'  another  fa* 
"  niily,  or  con- 
tracting a  re- 
**  lation  such 
*^  as  wholly  and 
permanently  '^ 
to  exclude 
"  the  father's 
"  control." 


The  K1N6  V.  The  Inhabitants  of  Wilminotok. 

JlS  Y  an  order  of  two  Justices  John  Moore,  hb  wife,  and 
one  child,  were  removed  from  the  parish  of  Crcyford  to' 
the  parish  of  Wilmington,  both  in  the  county  of  Kent. 
The  Sessions^  on ,  appeal,  confirmed  the  order,  subject  to 
tiie  opinion  of  this  Court  on  the  following  case  : 

The  pauper  John  Moore,  never  did  any  zci  by  which' 
he  acquired  a  settlement  in  iiis  own  right.  In  the  yea^ 
1814,  the  pauper  was  renroved  witli  his  father,  Thonuuf 
Moore,  by  an  order  of  two  Justices,  from  the  parish  of 
Crajiford  to  the  parish  of  fVibningion,  as  the  pUce  of 
settlement  of  the  pauper's  father,  which  order  was  appeal- 
ed against,  and  upon  the  hearing  of  the  appeal  confirmed. 
The  pauper  in  the  same  year  retcimed  with  his  father  into 
the  parish  of  Crayford^  and  was  hired  by  the  week  to  Sir 
Henry  Crewe,  in  that  parish,  in  whose  service  he  conti- 
nued as  a  weekly  servant  for  nearly  two  years.  Upon 
leaving  the  service  of  Sir  Henry  Crewe,  he  followed  the 
occupation  of  mole  catching  in  the  parish  of  Crayford, 
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by  which  be  obtained  his  own  living.    He  never  resided        tttf. 

with  his  Ather's  familv.  nor  did  his  father  exercise  anv     ^^^jT 

TheRiMO 
control  over  him.    In  the  latter  end  of  the  year  1815|  «. 

when  the  pauper  was  about  seventeen,  his  father  left  ivaABiTAim 

Crajfford,  and  went  to  live  first  at  Fojdar,  in  a  tenement  ^ 

^••*«  ^visjuwe*oa« 

at  four  shillings  per  weeic,  where  he  continued  about  eight 
mondis,  and  in  or  about  the  month  dt  February,  1817f 
went  to  Bow,  where  he  rented  a  house  and  orchard  at 
ilM.  per  annum,  and  in  which  he  still  continues  to  reside^ 
Whilst  the  pauper^  followed  the  business  of  mole  catching 
at  Crajifard,  he  used  oocaaionallj  to  visit  his  father  both  at 
Poplar  and  at  Bow,  and  once  slept  at  the  father's  house 
in  Poplar,  but  he  did  not  receive  any  muntenance  or 
assistance  whatsoever  from  Us  father.  After  the  fiidier 
had  occupied  the  house  at  Bow  for  rather,  more  than  a 
year,  die  pauper,  who  was  then  dbout  nineteen  years  of 
age,  married  his  present  wife.  The  question  for  the 
opinion  of  the  Court  is,  whether  the  pauper,  before  his 
marriage,  was  emancipated  by  his  earning  his  own  liveli- 
hood in  the  manner  above-mentioned  in  the  parish  of 
Crajiford, 

BoUand,  in  support  of  the  order  of  Sessions,  con* 
tended,  that  the  pauper  was  emancipated  by  reason  of  his 
faavmg  wholly  ceased  to  be  under  the  control  of  his  father, 
when  he  went  into  the  parish  of  Crajiford,  to  gain  his 
own  livelihood,  as  stated  in  die  case.  He  admitted  that 
there  Were  contradictory  decbions  in  die  books  upon  the 
question  of  emancipation^  and  he  referred  to  East  fVoodr- 
hay  V.  fVesi  Woodhay  (a).  Rex  v.  St.  Michael  in  Nor- 
wich, and  Sl  Matthew  v.  Ipswich  (6),  and  Rex  v.  fVal- 
pole,  St.  Pete/s  (c),  as  authorities  in  favour  of  this  argu- 
ment.   He  endeavoured  to  distinguish  this  case  from  Rex 

(a)  1  Stra.  438.  (x)  Bur.  S.  C.  638.  ft  Bott  44. 

ib)  it  Bott.  40. 
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T.  Whition  cum  Tzvambrookes  (a).    He  also  relied  upon 

The  King     "^^^  ^*  ^^^^  (^)*  *°^  referred  to  Rex  v.  Wobum  (c), 

j;*  Rex  V.  Cold  Ashion  (d),  and  Rex  v.  Ockchurch  (e). 

The  ^  -^  ^ 

iMBABlTAMTt 

WiLMiHQTON.      Berens,  contrd^  was  stopped  by  the  Coart. 

Abbott,  C.J. — ^Tlie  question  as  to  what  is  called 
emancipation  in  the  settlement  law  does  not  arise  properly 
in  any  case  where  a  person  during  minority  has  gained  a 
settlement  of  his  own.  The  question  of  emancipation 
arises  only  where  during  minority  the  party  has  gained  no 
settlement.  The  question  is,  how  long  he  shall  be  con- 
sidered as  continuing  a  part  of  his  father's  family,  and 
following  the  settlement  which  his  father  has  gained  i  It  is 
of  great  importance  to  lay  down  some  general  rule  upon 
this  subject,  in  order  to  exclude  discussions  of  this  kind  in 
particular  casesj  and  1  own  it  appears  to  me,  the  best 
general  rule  to  lay  down,  is,  to  say — That  there  is  no 
emancipation  during  minority,,  excepting  by  marriage,  be- 
coming the  head  of  another  family,  or  contracting  a  rela- 
tioif  such  as  wholly  and  permanentlj/  to  exclude  the  fa- 
ther's control.  In  my  opinion  nothing  of  that  kind  has 
occurred  in  thb  case,  and  therefore  I  think  the  order  of 
Sessions  ought  to  be  quashed. 

Bayley,  J. — I  am  of  the  same  opinion.  Looking 
through  the  different  authorities  in  the  books  upon  the 
question  of  emancipation,  it  will  be  found  that  they  all 
fully  warrant  the  rule  laid  down  by  my  Lord  Chief 
Justice. 


B^ST,  J.  (/).  also  concurred. 


(«)  4  T.  R.  355.  2  Bott.  53. 
(6)  «  Bott.  57. 
(c)  Id.  726. 


Rule  absolute. 

(d)  2  Burr.  444.  2  Bott.  43. 

(e)  «  Bott.  50. 

(/)  Holroyd  J.  was  absent. 
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The  King  v.  Dolby.  Friday 

Pehruary  8. 

X  HIS  was  an  indictment  against  the  defendant  for  an  ^^^re  upon 
alleged  libel,  prosecuted  at  the  instance  of  a  Society  achallenge to 
called  The  Constitutional  Auodation ;  and  at  the  Middle^  uaindiffereocv 
sex  Sittings  after  hL^i  Michaelmas  Term,  before  Abbott^  the  jury  panel 
C.  J.  it  stood  for  trial  by  a  Special  Jury,  which  had  been  Hd<?"5iar2ie 
regularly  struck  in  the  Crown  Office.  .  When  the  indict-  proper  conne 
ment  was  called  on  for  trial,  but  two  of  the  special  jury-  trial  of  the 
inen  attended,  upon  which  the  counsel  for  the  Crown  ^ct^n^w j!i^y' 

prayed  a  tales.    Tlie  defendant's  counsel  then  challenged  process  to  the 
•  ...  coroners  of  the 

the  array  for  uQpndifferency  in  one  of  the  sheriffs  by  whpm  county,  at  the 

the  panel  was  returned,  on  the  ground  that  he  was  a  ^f^c^^t^ 

subscriber  to  the  Association,  at  whose  instance  the  pro-  ^^}^  not  with- 

secution  was  conducted,  at  the  time  the  jury  process  was  to  the  Court 

returned.      The   Court  upon    that  appointed  the    two  £at  purpose. 

special  jurymen,  who  had   appeared,  as  tryers  of  the 

matter  of  challenge,  and  they  having  found  that  the  sheriff 

was  unindifferenti  the  panel  was  ordered  to  be  quashed, 

and  the  cause  was  struck  out  of  the  paper. 

Tindalf  on  a  former  day,  obtained  a  rule  to  shew  cause 
why  a  tenire  facias  de  novo  should  not  be  directed  to  the 
coroners  of  the  county  of  Middlesex,  to  return  a  new 
panel,  in  order  that  it  might  be  annexed  to  die  record 
when  the  cause  should  be  again  set  down  for  trial ;  sug- 
gesting, that  there  was  no  other  mode  by  which  a  trial 
could  be  obtained  during  the  shrievalty  of  the  sheriffs  who 
returned  the  former  panel,  they  being  still  in  office. 
Notice  of  the  rule  had  been  served  upon  the  defendant, 
and  now 


Scarlett  and  J.  Evans  shewed  for  cause  against  the 
rule,  that  this  was  not  the  proper  mode  of  proceeding,  in- 
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asmuch  as  it  ought  to  ha?e  been  a  role  to  shew  cause  why 
there  should  not  be  a  suggestion  entered  on  the  record  of 
what  took  place  when  the  cause  was  last  down  for  trial, 
when  the  Court,  as  a  matter  of  course,  might  direct  a  new 
jury  process  to  the  coroners  of  the  county.  There  was  no 
occasion  to  call  upon  the  defendant  to  shew  cause  against 
the  present  rule,  because  he  could  be  no  party  to  the  pro^ 
ceedings,  and  therefore  he  was  brought  here  unnetes- 
sarily. 


7%e  Court  ^id,  the  defendant  need  not  have  appeared 
titAess  he  thotrght  proper,  tie  was  not  bontid  to  appear ; 
the  notice  of  the  rtile  was  only  served  if^on  him  to  give 
him  the  opportunity  of  suggesting  any  objection  to  the 
course  adopted,  if  any  could  be  suggested.  The  present 
application  was  in  the  regular  and  ordinary  cdurde  of  pro- 
ceeding. It  had  been  suggested  that  one  of  the  sheriffs 
was  an  interested  person,  and  in  that  case  the  course  was 
to  award  new  jury  process  to  the  coroners ;  but  Ai$ 
could  not  be  done  without  a  rule  to  shew  cause,  and  as  no 
.sufficient  cause  could  be  shewn  against  it,  the  rule  must 
be  made  absolute. 

Rule  absolute  (a). 


(a)  Victe  35  Hen.  8.  c.  6.  8s.  6,  7,  8.  4  &  5  Ph.  &  M.  c.  T,  S  Geo.  f. 
t.  S54  is,  8. 11. 18L  If.  Bae.  Abr.  fit.  JkrUs^  68.  TVitfA  pet  Paii^  69i 
Satmd.  fi  549,  note  1.    Hawk.  P.  C.  lib.  ii.  c.  9.  s.  85. 
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rtofwKty  o« 


X  HIS  came  ,ob  upon  a  rule  to  shew  cause  nvhy  a  mofi-  Jfandatnw  it- 
cZofimff  should  not  be  directed  to  the  defendants^  com-  ITtp^^^^"^^ 
manding  them,  at  the  next  General  Quarter  Sesrioof.  to  «ga>p«toYer. 

;     ®  '  '        8«er'8  accoun|y 

i^eceive^  faear^  and  determine  an  appeal^  against  the  allows  though  the  al- 
ance  of  the  accounts  of  the  late  overseas  of  the  parish  of  not  been  pre- 
-— ^ — ^t^  within  the  borough  of  Cokhe^r.    The  rule  ^^"^l^ 
was  obtained  upon  an  affidavit,  staling,  that  the  appel-  SetsUmM,  nnder 
Jants  hating  reasiMiy  as  they  alleged,  to  be  dissatisfied  c.  49.  s.  i. 
with  t|ie  allowance,  caused  an  appeal  to  be  entered  against 
the  same  at  the  last  Quafter  Sessions;   but  that  the 
Justices  dismis^d  the  appeal,  upon  the  ground,  that  the 
accounts  had  not  previously  been  aUowed  at  a  Spedai 
Sesmm  under  the  provisions  of  the  SO  Geo.  3,.  c.  49* 
a;  1. 

Knox  and  Walford^  now  shewed  cause  against  the  rule, 
and  relied  upon  Rex  v.  Whitear  (a),  which  decided  that 
Quarter  Sessions  have  no  Jurisdiction  to  make  an  original 
order  for  late  overseers  to  pay  monies  to  their  successors, 
and  whidi  was  confirmed  by  Rex  v.  Bartlett^  (b) ;  in 
which  it  was  holden,'  that  there  must  be  a  previous  allow- 
ance by  two  Justices  before  the  Sessions  can  entertain  an 
appeal  against  overseers  accounts^  Before  the  50  Geo*  S. 
c*  48. 8.  1*  it  was  necessary  to  comply  with  the  requisites 
of  17  Geo.  2.  c.  38,  in  order  to  give  the  Sessions  juris- 
diction ;  but  that  statute,  in  the  particular  of  the  mode  of 
allowing  overseers  accounts,  was  repealed  by  the  50  Geo.  5. 
Under  the  43  Eliz.  c.  £.  s.  2.  and  the  17  Geo.  2.  c.  38,  the 

(a)  3  Burr.  1356.  [b)  Stra.  983. 
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fancfions  of  Justices  were  wholly  ministerial  and  the  term 
allowance  of  accounts  was  an  incorrect  one,  the  act  done 
by  the  Justices  amounting  to  no  more  than  a  mere  attes" 
tation.  But  now  by  the  50  Geo.  3.  c.  49.  every  over- 
CoMHifTBR.   Jeer's  account  is  to  be  submitted  to  two  or  more  Justices 

at  a  Special  Sessions,  to  be  hold  for  that  purpose^  and 
they  are  required  to  examine  such  accounts^  and  disallow 
all  such  charges  and  payments  as  seemed  to  them  exor- 
bitant. The  functions  of  Justices  on  this  subject  are 
dierefore  now  entirely  judicial.  In  the  present  instance 
no  Special  Sessions  w*as  holden,  and  no  examination  of 
the  accounts  under  the  59  Geo.  3.  c.  49*  took  place.  It 
is  not  a  question  here  what  was  the  duty  of  the  last  over- 
seerS|  but  simply  one  of  jurisdiction.  The  allowance  they 
procured  not  being  according  to  the  provisions  of  the 
50  Geo.  3,  which  has  substituted  a  different  course  of 
proceeding,  and  repealed  the  former,  it  must  be  taken  as 
if  no  allowance  had  been  made  at  all;  and  then  the 
parties  come  per  saUum  to  the  Sessions,  which  is  clearly 
irregular  according  to  the  decided  cases. 


Jessopp  and  Brodrick,  contrik,  were  stopt. 

The  Court  (a)  thought  that  the  Justices  below  were 
mistaken  in  supposing  diat  diey  bad  no  jurisdiction  in  AU 
matter,  as  in  point  of  fact  there  had  been  an  allowance 
before  two  Justices,  though  not  at  a  Special  Sessions,  and 
directed  the  mandamus  to  be  issued. 

Rule  absolute. 


(«)  BeityJ, wat abient at Chambert. 


HIlARr   TERMi  THIRD  G£0»   IV.  AS 


The  King  «.  The  Mayor  and  Jurats  of  Hastings*       Friday, 

Fehnunry  8. 


COVRTHQPE  had  obtained  a  rule  calling  on  the  If  tlimftre 

Mayor  and  Jurats  of  the  Town  and  Borough  of  Hastings,  mission  ina 

being  without  one  of  the  Cinque  Ports,  to  shew  cause  •  ^"|^[^^^ 

why  a  mandamus  should  not  issue  to  compel  them  to  hold  »  dearly  for 

a  Court  of  Record  for  the  recovery  of  debts,  within  the  nefit,  thej  arc 

said  town  and  borough,  pursuant  to  the  terms  of  the  ^Seilfore^* 

charter  of  incorporation.  wlwreacfcair- 

^  ter  declared 

Hiat  tbe  mayor 

P.  Pollock  now  shewed  cause  agamst  the  rule.    Tbe  »  ^^m 

defendants  bad  no  objection  to  hold  the  Court,  if  by  law  !^Jj*  ^^ 

they  were  bound  to  do  so  ;   but  as  it  appeared  to  them  record  for  the 

that  no  possible  utility  w^uld  result  from  it,  and  as  it  pieas^  bat 

would  be  productive  of  much  inconvenience,  they  wished  Swol^dii. 

to  have  the  opinion  of  the  Court  upon  the  subject*    The  <">«<'»  ^^ 

1  ,      .       • .  11.  Courtgraated 

relator  m  this  case  was  an  attorney,  who  bad  some  time  aaumdamatto 
since  called  upon  the  defendants  to  admit  him  as  an  court^^tThe 
attorney  of  the  Court  of  Record  in  the  borough,  and  to  ^*^  **  ?*®  "*- 

'  ^        .  .  stance  of  an 

issue  process  for  tbe  arrest  of  a  debtor,  which  they  re-  inhabitant  of 
fused  ;  and  he  was  not  joined  in  the  present  application  though^he  wat 

by  any  of  the  inhabitants  of  the  town,  or  by  any  member  "?^  *  corpo« 

.  rator. 

of  tbe  corporation.  Upon  the  relator's  first  application, 
tbe  tovvn  clerk  proceeded  to  search  the  records  of  the 
borough,  and  found  that  no  court  had  been  held  there 
since  the  year  1T70;  and  upon  further  inquiry  he  learnt 
that  no  such  court  had  been  held  in  any  other  of  the 
Cinque  Ports  during  the  memory  of  any  living  person. 
Tlie  words  of  the  charter  are,  *'  that  the  Mayor  and 
Jurats  of  every  ancient  town  belonging  to  the  Cinque 
Ports  might  for  the  future  hereafter  have  and  hold,  and 
have  power  to  have  and  hold,  at  some  convenient  place. 


SI 


1822. 
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one  court  of  record^  and  that  the  same  Mayor  and  Jorats, 

and  their  successors  respectively,  might  and  should  have 
The  King  ^   %         •  -,  hi  -i 

V.  m  any  of  tn^  said  court3  severally  and  respectively  more 

o^BUsTiNcg.  ^"^'y  *°^  ^^^^y  **"  formerly,  authority  by  that  charter, 
to  hear  and  determine,  &c.  and  the  said  Mayor  a|i4 
Jurats  should  upon  all  pleas,  actions,  complaints,  &c. 
have  power  to  compel  appearance  by  summons,  &c/' 
So  that  the  charter  only  empowers  the  holding  of  the 
court,  but  does  not  enjoin  it.  Under  these  circumstances, ' 
and  considering  the  long  disuse  which  had  pfevafled,  this 
rule  must  be  discharged. 

CourthopCp  contri,  was  stopt. 

Per  Cunam.-— Words  of  permission  in  an  act  of  par- 
liament;^ if  tending  to  promote  the  public  benefit,  are  al- 
ways held  to  be  compulsory.  If  there  exist  any  good 
reasons  for  not  holding  the  court,  they  may  be  returned  to 
the  mandamtis ;  but  if  there  are  no  such  reasons,  the  in- 
terests  of  the  inhabitants  must  be  respected.  The  court 
was  evidently  intended  for  their  benefit,  and  is  likely  to 
prooQOte  their  benefit,  and  it  would  be  great  injustice  to 
narrow  their  privileges  by  discharging  tbb  rule.  We  are 
all  of  opinion  that  the  inhabitants  of  this  port  have  an  in- 
terest in  the  holding  of  this  court,  and  although  the  re- 
lator in  this  case  is  not  a  corporator,  yet  we  think  the  cor- 
poration ought  to  hold  the  court  for  the  benefit  of  the  in- 
haibitants,  for  it  is  clear  they  have  power  so  to  do  under 
the  charter.  It  may  be  of  great  benefit  to  the  inhabitants 
that  there  should  be  a  jurisdiction  conducted  according  to 
the  ancient  common  law  of  the  country.  It  is  by  the 
disuse  of  so  many  of  these  courts,  that  the  legislature 
'  '  have  found  it  necessary  to  institute  new  modes  for  the  re* 
covery  of  debts,  not  so  well  kpown  in  the  ancient  con- 
stitution. 

Rule  absolute. 


HIXABT  TZRtf,   TKIU)  GEO.  IV..  ^ 


Ex  parte  Thomas  White  andTnoMAs  Gibds.        pS^SS 


FthrumTf  •• 


WW  BITS  of  Andean  corpus  havbg  issued  on  a  former  ^J^^^^ 
day^  directed  to  the  Admiral  of  tbe  fleet  at  Chatham,  to  c.  87.  s.  6, 
bring  up  the  bodies  of  the  prisoners,  seamen,  who  had  to  be  arretted 
been  impressed  under  57  Geo.  3.  c.  87.  8.  6,  it  was  for'uiVjre^^**. 
agreed,  that  instead  of  making  formal  returns,  Jerois  vention  of 
should  move  to  discharge  the  writs  quia  improvidi  emana^  and  who  ane 
verunt,  and  that  Turton  should  shew  cause  against  that  ^^^  J^  ^^^^^ 

motion  in  the  first  instance.  \^J"X*  *V'P' 

»haU  be  taken 

before  a  Jut- 
By  statute  57  Geo.  3.  c.  87.  s.  6,  it  is  declared,  "  that  dac'proof'Ce 
if  any  person  liable  to  be  arrested  under  any  of  the  acts  f^^^^^^^M, 
for  the  prevention  of  smuggling,  shall  be  fit  and  nble  to  «wer,  &c.  and 
serve  his  Majesty  in  his  naval  service,  and  liable  under  the  committed, 
said  acts  to  be  impressed  into  such  service,  every  such  jn^hose^cns- 
person  so  arrested  shall  be  taken  before  a  lustice  of  the  tody,  they  are 

'^  ,  .  ,  kept,  18  aotho- 

peace^  and  shall,  upon  due  proof,  be  committed  to  prison  rised  en  the 
to  answer  such  information,  and  abide  such  judgment  as  commMoiurM 

may  be  thereon  given  against  him  in  that  behalf;  and  that  ^•^  ^©w  «" 
J  o  o  7  excise^  respec- 

it  shall  be  lawful  for  the  gaoler,  &c.  on  the  order  of  the  ti?eiy,  to  con- 
commissioners  of  customs  or  excise  respectively  directing  board  a  ship 
4he   prosecution,  to  carry  and  convey  such    person    on  der^to'their*^' 
board  any  of  his  Majesty's  ships  of  war,  in  order  to  his  being  imprew- 

eci«     Wiiere 

being  impressed  into  hi^  Majesty's  naval  service.''    Under  persons  were 
this  seption  of  the  statute  the  prisoners  had  been  com-  der  tiie  autbo- 
mitted  by  a  justice  of  the  peace,  and  in  pui'suance  of  an  "^  k^  ^^"t 
order  signed  by  four  of  the  commissioners  of  his  Majesty's  of  an  order 

1  'It  I        «  «      vr*      •     9igned  by  only 

customs,  they  were  carried  and  conveyed  on  board  a  King  s  fow  commU- 
ship,  and  under  such  order  impressed  to  serve   in   his  J^JJiTonf^o?'" 

the  nine  nomi« 
nated  and  appointed  by  the  King'a  patent:  Heid,  that  such  order  was  valid  and 
effectnal,  it  appearing  by  the  patent  that  four  of  the  commissioners  might  act  for  the 
vhole  body,  aa^  t^^ore  ik$t  Cwtt  refuf«d  lo  daicharge  tM  prisoners  out  of 
custody. 


and  GiBBs. 


5tf  CASES   IN    THK    KINO's    BBNCH/ 

1822.        Mdje8ty*8  navy*     These  facts  were  brought  before  the 
v-pv-%/        Court  on  affidavits,  and  annexed  thereto  was  a  copy  of 

Ex  jHirte         11  .     .  •  •    • 

Whitb       the  royal  patent  appointing  nine  commissioners  of  cus- 
toms to  execute  the  powers  mentioned  in  the  statute. 

Jerois  now  moved  to  discharge  the  writs  of  habeas 
corpus,  on  the  ground  that  they  had  been  improvidently 
granted*  The  question  in  this  case  is,  whether  the  order 
signed  by  four  commissioners  of  his  Majesty's  customs  is 
sufficient  to  warrant  the  detention  of  the  prisoners.  In 
the  first  place,  s.  6,  of  the  act,  under  which  the  prisoners 
have  been  committed,  does  not  require  that  the  order  for 
taking  die  offender  on  board  a  ship  of  war,  shall  be  an 
order  of  all  the  commissioners,  but  it  simply  says  ^  that 
it  shall  be  lawful  for  the  gaoler,  on  the  order  of  the  com- 
missioners, to  convey  the  person  on  board."  Now  by 
no  necessary  construction  can  that  mean  that  the  order 
shall  be  signed  by  all  the  commissioners,  and  indeed  no- 
thing could  be  more  unreasonable  than  to  require  that  the 
order  of  the  whole  body  should  be  necessary  to  give 
validity  to  the  proceedings.  But  the  short  answer  to  the 
objection  is,  that  the  King's  patent  appointing  the  com- 
missioners, authorises  any  four  of  the  nine  to  act  for  die 
whole  body.  Therefore,  coupling  the  provisions  of  the 
act  of  parliament  with  the  patent,  the  order  in  this  case 
was  perfectly  valid,  and  consequently  the  Court  must  dis- 
charge the  writs  quia  improvidk  emanavtrunt. 

Turton,  contrd. — By  the  true  construction  of  the  sec- 
tion of  the  statute  under  which  the  prisoners  have  been 
impressed,  it  is  perfectly  obvious,  that  the  order  for  their 
detention  ought  to  have  been  signed  by  all  the  commis- 
sioners, or  at  least  by  a  majority  of  tlieni,  to  render  it 
effectual.  This  is  clear  from  the  circumstance  of  there 
being  no  limitation  in  that  clause  with   respect  to  the 


4Bd  Of 
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number  of  cotnmiasionera  who  are  to  be  competent  to  act  1892. 
The  order  is  to  be  issued  by  "  the  commissioners*'  gene*  JI*t^ 
rally.  Now  this  construction  is  die  more  reasonable,  when       ^^"^ 

m 

the  Court  looks  to  other  sections  of  the  act  of  parliament 
under  which  the  commissioners  are  empowered  to  act. 
lo  some  it  is  declared  that  three  only,  and  in  others  ^/Ecie, 
.shall  have  power  to  act.    This  shews  the  legislature  coin 
templated  diflFerent  cases  in  which   the  commissioners 
might  be  required  to  act  in  a'  body  or  in  part,  according  to 
the  circumstances  of  the  particular  case.    Contrasting, 
therefore,  those  clauses  with  the  clause  in  question,  there 
xan  be  no  doubt  that  the  legislature  intended  that  the 
Mrhole  number  of  commissioners  should  act  in  pursuance 
of  the  audiority  given  in  that  section.    This  is  a  highly 
penal  act  of  -  parliament,  empowering  the  cOmmisMoneis 
to  cause  persons  committed  under  it  to  be  detained  five 
years  on  board  any  of  the  King's  ships,  and  therefore  it 
ought  to  be  construed  most  strictly.    If  the  majority  of 
the  commissioners  had  joined  in  this  order,  probably  the 
objection  could  not  be  supiported,  but  to  say  that  the  mi*- 
nority  shall  bind  the  majority  is  contrary  to  all  principle^ 
and  is  evidently  at  variance  with  the  reasonable  intend^- 
ment  of  the  legislature.    In  the  case  of  a  corporation,  or 
othe^  body  politic,  it  has  been  decided  that  the  majority 
y^m  bind  the  minority.     Cooke  v.  Lovdand  (a)i   I  Buisti 
105.    Gruiley  v.  Barker  (b),  and  R^  v,  Foxcroft  {c). 
But  where  a  mere  naked  afiitbority  is  to  be  exercised,  the 
concurrence  of  all  those  to  whom  the  aiithority  is  com« 
mitted,  is  requisite.    At  all  events  a  majority  in  all  cases 
is  necessary  to  render  the  act  of  the  body  valid  and 
effectual.    In  this  case  there  has  only  been  thfe  concur- 
rence of  the  minority,  and  consequently  the  prisoners  are 
entitled  to  their  discharge  for  this  informality  in  the  pro- 
ceedings. 

(rt)  2  Bo>.  &  Pul.  31.  if)  Burr.  1017. 

(^)  1  Ho5.  ^  PuK  229. 


» 
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AbqotTi  C.  J.-9-rTbe  queattoa  is,  whether  the  pn^ 
visipps  of  ibe  aet  of  pafliament  are  inconsistent  with  the 
patent ;  if  not|  the  act  most  preTaiL  The  cases  which 
have  heeq  cited  have  no  bearing  upon  the  question*  R^ 
ferring  to  the  ad  of  pariiamenti  and  to  the  language  of 
the  patent^  I  think  this  point  is  nuicb  too  pfaua  for 
ajpiment. 


flATLBT,  J.rr-This  is  a  mere  question  of  construction 
as  to  what  shall  be  considered  as  the  order  of  the  com- 
missioners of  customs  or  excise.  The  legislature  says  it 
shall  be  Fawful  for  the  gaoler,  on  the  order  of  the  com- 
jnissioners  of  customs  or  excise  respectively  directing  the 
prqiaecution,  to  convey  the  person  on  board  of  a  ship  of 
war,  in  order  to  his  b^ng  iqipressed.  For  the  purpose  of 
aeeing  what  is  meant  by  the  or^er  of  the  commissioners  of 
customs  and  excise,  we  must  look  to  their  authority, 
which  is  derived  frono  the  Crown,  and  see  who  are  con- 
stituted con^missioners  of  custoiiis,  and  who  are  capable 
of  making  an  order  in  such  character.  Referring  to  the 
iroyal  patent,  by  ^hich  their  authority  is  created,  and  by 
which  alone  they  are  to  act,  it  is  said,  that  there  shall  be 
nine  in  number,  but  that  four  of  those  nine  shall  be  con^ 
potent  to  act  for  all  purposes  for  which  their  authority  is 
created,  apd  that  the  act  of  four  shall  be  the  act  of  all.  h 
this  case  four  of  the  commisrioners  have  acted,  and  there- 
fore I  think  the  order  by  which  these  men  were  impressed, 
.is  perfectly  unot]jectionable. 


HoLROYD,  J. — ^The  meaning  of  the  aet  of  parliameot 
is,  to  direct  that  such  things  shall  be  done  by  the  orders 
of  the  commissioners  of  customs,  but  it  does  not  declare 
what  the  conunissioners  tliemselves  shall  do.  It  simply 
says,  that  certain  persons  shall  have  power  and  authority 
4o  act  under  the  order  of  the  commissioners,  and  pro- 


hil^ifli  jthoie  pmot^  from  toting  wilboM  mA  aii^itgr. 

So  long  99  Ib^y  huve  Ib^  oilier  of  tb^  pf(«mi8«iQS^9  £of 
ir)il^  they  dOi  tbieii'  aciA  nr^  l«al.  {i^Fff  t|bw«  hgf  l^^eii 
aa  order  of  thct  comm^nio^iersi  dlmitillg  tiiepe  prvoneis  to 
be  takea  oa  bourd  of  a  Kit}g'«  diip  to  be  imjms^j  mi  I 
think  it  19  no  otjecUon  tbfit  the  order  h^s  been  sigf^d  by 
only  four  of  Ihe  coininiasioQersi  it  being  declared  by  the 
patent  that  the  act  of  tny  four  dieU  be  the  act  of  the 

Rnle  ab»ohite  {aX 


A» 


Wh^tb 
a^fil  6|«as. 


(a)  £i^§^f  J.  wai  i^^«Pt  at  Cf^^^^. 


Saturday^ 
February  9* 


The  King  v.  Jam^s  Rogebs. 

J|  HE  defendant  had  been  appr^nd  under  I  &  9  G^q.  4*  By  statnte 
c^  1 18*    8.    3S,  for    having    in    his   poiiseflssion  n^iral  c  iis  s  40  * 
stores,  suspected  to  have  been  stolen  from  a  ship  in  the  j^'p^.'^a'*^^^^^ 
river  ThameSf  and  not  having  given  any  account  to  the  same  are  di- 
satisfaction  of  the  Justices  how  he  became  possessed  of  distrlbutedy 
the  same,  was  convicted  under  s.  40*  m  the  penalty  of  5l,  r^cewir  there! 

and  in  default  of  payment  committed  to  the  Housq  of  inmeutioned, 

"^  "^  .  •  and  the  other. 

Correction  for  t\^o  cakndar  months.  to  sach  persons 

as  the  convict- 
ing Justices 

Adohhus  now  moved  for  a  writ  of  kabeas  carpus  to  fha»*rect^nd 

*  -  *  It  gives  no  ap- 

bring  up  tlie  bodty  of  the  defendant,  'm  order  that  he  might  p^ai  to  the  Ses- 
be  dischargee^  on  the  ground  of  a  defect  in  the  warratnt  of  a  prisoner  was 
commitment    The  statute  1  &  2  G^,  4-  c.  118.  s.  40,  Ser^wa™"" 

,  of  execution 
which  recited  that  he  had  been  convicted)  for  two  months,  or  until  he  paid  a  penalty 
of  S2.  for  an  oience  under  the  33d  sec  o^the  act,  without  stating  how  the  penalty  was 
to  be  distributed  and  to  whom  paid ;  tlie  Court  refused  to  discbarge  him  out  of  custody 
for  this  objection,  holding,  that  the  warrant  did  not  require  the  same  certainty  as  a 
conviction,  and  that  they  were  bovAd  to.  pretmue  there  had*  beeii  a  legal  conviction  to 
found  the  warrant. 


(IM>  CASES    IN    THE    KTKO's    BENCH, 

1822.       giv^s  the  penalties  recovered  under  the  saiAe,  one  half  to 
Th^       the  receiver  appointed  by  the  aathority  of  the  act,  and  the 
V.  other  to  such  person  as  the  Justices  shall  direct,  and  it 

eeiRt.      ^^^^  ^^  appeal  to  the  Sessions.  Upon  summary  convic- 
tion  to  die  satisfaction  of  the  Justices,  the  party  may  be 
fined  in  die  penalty  of  5/.,  and  in  defisult  of  payment  may' 
be  committed  to  the  House  of  Correction  for  any  period 
not  exceeding  two  months,  unless  the  fine  shall  be  sooner 
paid.    The  defendant  in  this  instance  had  been  convicted- 
in  the  penalty  of  51,  and  not  being  able  to  pay  the  same 
was  committed  for  two  months,  but  the  Justice  in  faia 
warrant  of  commitment  did  not  state  how  the  penalty  vras 
to  be  distributed,  or  whose  hands  were  to  receive  it,  which 
he  ought  to  have  stated,  inasmuch  as  there  was  no  form 
of  conviction   drawn   up,  and  no  appeal   given  to  the 
Sessions,  and  therefore  the  defendant  did  not  know  to 
whom  he  was  to  pay  the  penaky,  and  he  was  left  to  seek 
the  hand  which  was  by  law  authorized  to  receive  it.    A 
warrant  of  commitment  in  such  a  case  as  this  ought  to 
contain  all  the  certainty  and  formality  of  a  conviction,  be- 
cause there  is  no  other  record  of  the  proceeding,  and  this 
was  the  more  necessary,  the  statute  giving  no  appeal.    In 
Doctor  Groenveli^s  case  (a),  it  was  resolved,  ^  that  the 
cabse  of  commitment  oiiglu  ta  be  certain,  to  the  i  nd  that 
the  party  inay  know  for  what  he  suffers,  and  how  he  maj 
regain  his  liberty.''    Now,  as  the  penalty  is  directed  by 
the  statute  to  be  distributed  in  a  particular  manner,  the 
commitment  ought  to  inform  the  defendant  how  he  is  to 
regain  his  liberty,  by  pointing  out  to  him  the  person  to 
whom  he  is  to  pay  the  penalty.     If  the  commitment, 
which  is  here  substituted  for  the  conviction,  does  not 
name  tlie  person  who  is  to  receive  the  money,  to  whom  is 
he  to  pay  the  penalty  and  regain  his  liberty  i   As  this  case 

\ 

(a)  1  Ld.  Raym.  213. 


ROGKRt. 
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,ii  to. be  considered  iu  the  the  same  point  of  view  and  by        18^. 
,1^  aame  rules  as  a  formail  conTiction.  tliere  are  decisive        v*""^ 

1  ..  »-r»  ftw  i-t  The  Kiwo 

cases  upon  the  subject.     In  Rex  v«  Seal  (a),  which  was  a  v. 

•conviction  on  the  statute  42  Geo.  S^  agiunst  illegal  lot- 
teries, which  act  directs  the  penalties  to  be  distributed  one 
,third  to  the.Kingy  one  third  to  the  informer,  and  one 
third  to  the  person  appreliending  or  securing  the  offender; 
and  as  the  conviction  directed  the  penalty  to  be  distri- 
bated  as  the  law  tlirects,  without  ascertaining  to  whom  the 
last  third  was  to  be  paid,  it  was  held  to  be  bad.  The 
case  of  Rex  v.  Helps  (6)  is  also  an  authority  on  this 
pomt* 

Abbott,  C.  J«-^The  difficulty  I  have  in  this  case,  is, 
in  subjecting  this  warrant  of  commitment  to  tlie  same 
rules  of  construction,  which  are  applicable  to  convictions. 
Now,  the  cases  to  whidi  we  have  been  referred  are  cases 
of  convictions.  We  are  bound  to  presume,  until  the  con- 
trary is  shewn,  that  there  hils  been  a  good  conviction,  and 
that  the  magistrate  has  done  ev^ry  thing  required  of  him 
by  law.  This  is  a  commitment  in  execution,  and  recites 
that  the  party  had  been  convicted,  and  there  is  no  distinc- 
tion.in  the  cases  cited,  which  authorizes  us  to  look  at  the 
warrant  of  commitment  with  the  same  strictness  as  a  con- 
▼iction.  The  compiitment  is. for  two  months,  unless  the 
money  ihall  be  sooner  paid.  I  think  it  is  not  necessary 
that  the  commitment  should  st^te  to  whom  it  should  be 
paid.  If  the  defendant  pays  the  money  to  the  gaoler  he 
will  be  discharged  forthwith.  It  is  not  suggested  that  the 
mi^trate  did  not  direct  to  whom  the  money  was  to  be 
paid  before  the  conviction. took  place,  and  as  we  are  bound 
to  presume  that  there  was  a  good  conviction  before  com- 
mitment, I  tliink  we  ought  not  to  discharge  this  defendant 
out  of-custody. 

(a)  8  East.  568.  (h)  5  Matd.  Se  Sel.  SSI. 


((s 


1822. 


ne  Rmo 


CASfeS   11^   TrtE   Ktl^d  S   ^kVCH, 

^ATtEty  J.-^The  defendant  i^  committed  nntil  h^ 
fihsill  jf^ay  the  penalty.  If  be  pays  the  money  to  the 
gaoler  the  latter  is  bound  to  disthai^ge  him  out  of  custody, 
befoi^e  the  end  of  the  t^o  imonths^  and  the  gaolei*  vtitl 
afterwards  take  ca^  to  distribute  the  money  properly,  ac- 
cotdmg  to  the  directions  of  the  Justice*  It  appears  to  me 
th^  there  is  no  ghnmd  for  granlbg  diis  writ. 


HoLBOYD,  J.  w^s  of  the  tome  opiinion  (a). 


Writ  refused. 


(a)  Bf«f,  J.  was  abseot  at  Chambers. 


Fe6niiiry  11. 


The  Court 
will  not  direct 
in  what  man- 
ner Justices 
shall  make 
their  retam  to 
a  Mumtfamiw, 
bat  if  the  re- 
torn  made  to 
a  maiufaflilw  be 
insufficient  to 
raise  the  ques- 
tion intended 
to  be  agitated, 
the  Court  will, 
at  the  instance 
of  the  party 
interested, 
make  a  rule 
giving  the  Jus- 
tices liberty  to 
amend  in  the 
manner  re- 
quired, if  they 
shall  be  so 
minded. 


The  Kino  ^.  Mititiott  and  Anothet>  Bi^irci. 

JL  HIS  was  a  rule  tailing  upon  two  justices  of  York- 
shii^e,  to  shell?  tunie  ^hy  they  should  not  amend  their  re- 
turn to  a  mandainus  issued  frotti  this  Court,  commanding 
them  to  compel  certain  persons  to  perform  statute  duty  in 
the  toM>iiship  in  which  their  lands  were  situated,  who  had 
cfiSkittaied  exemption  by  Virtue  of  a  local  act  of  parliament. 
The  Justices  it  their  returti  had  set  forth  certain  clauses 
of  the  act  of  p^Ila^ent  under  which  the  exemption  was 
chithed,  btit  had  oMitted  to  stale  a  fact  which  the  pro- 
si^cntors  considered  material  to  ^aise  the  question  arising 
upon  the  statute. 

Coltfndn  now  shewed  cause  against  the  rule,  and  con- 
tended that  this  was  an  application  which  the  Court  cotUd 
not  entertain,  because  it  was  in  effect  directing  the  Jus- 
tices in  what  manner  they  should  make  their  return,  which 
was  contrary  to  all  principle.     The  magistraites  them- 


selves  might  applj  to  the  Court  for  leave  to  amend  their       IMS* 
j^tum,  if  they  had  made  any  omission  by  mistake,  or    r^^^^  ^^^^ 
otherwise ;  but  this  application  did  not  comb  froin  them,    ^   *'* 
it  came  from  the  party  interested  in  the  question.    The  andADotber* 
magistrates  must  be  left  to  their  own  discretion  in  what 
tnAnner  they  will  malfe  their  tetnm.    The  appUcatbn 
should  at  least  have  been  made  with  the  concuitence  of 
the  magbtrates,  but  they  ought  not  to  be  compelled  to 
shape  tbeir  return  in  order  to  snit  the' views  of  an  in- 
terested party. 

Scarieitf  contri,  was  stopt  by  die  Court, 

Per  Curiam^ — ^We  agree  that  we  cannot  obl^  the  Jus* 
tices  to  make  their  return  in  a  particular  manner,  but  it 
18  su^ested  that  the  return  in  its  present  form  will  not 
raise  fbt  question  upon  which  the  parties  Wtth  to  have 
the  opinion  of  the  Court*  The  rule  calls  upon  the  Jas^ 
tices  to  diew  cause  why  the  return  to  the  wnt  of  fnan^ 
datmis  shodd  not  be  amended.  It  certainly  caiinot  be 
made  absolute  in  those  terms,  but  we  can  vaiy  the  rule^ 
by  ordering  that  the  Justices  may  be  at  liberty  to  amend 
Ihe  return  if  they  should  think  fit,  so  as  not  to  make  it 
^Mrpuliory  upon  them. 

Rule  absolute,  in  the  terms  suggested 
by  the  Court 


^  CA^ES   IN   THE    king's   B£NCH> 


% 

M<mday,  The  KiNG  V.  The  Justices  of  Sureey. 

February  11.^ 


The  Stat.  IS  .1.  HIS  was  a  rule  calling  on  the  defendants  to  shew 
11.5.  against  de.  cause  why  a  writ  of  nmndamus  should  not  issue  directed 
wemAmTea^'  ^^  thepi,  conunandiog  them  to  cause  continuances  to  be 
tonabie  notice    entered,  and  to  hear  the  appeals  of  one  Andrew  Bamett 

ef  appeal  to  .  ...  ▼      •  t       i 

the  Sessions  against  two  several  convictions  hy  two  Justices,  under  the 
wrtion'  but"*  statute  12  Geo.  £.  c*  28.  for  unlawfully  setting  up,  main- 
^&  notice  ma^r  taining,  and  keeping  a  certain  fraudulent  game  called 
iawriHng;  its  Hazard,  The  rule  was  obtained  on  the  groui^d  that  the 
in  point  of  Sessions  had  improperly  refused  to  hear  the  appeals,  be- 
^iticesat*^*  cause  verba!  notices  only. had  been  .givea  of  the  party's 

Sessions  to  de-  intention  to  appeal* 
tenniiie* 

^  Tuvton  now^shewed  cause.  The  question  in  thb  case 
.mpst  turn  entirely  upon  the  construction  of  the  fifth 
clause  of  the  statute  upon  which  the  conviction  was 
founded.  Th^t  clause  provides,  that  any  person  con- 
victed under  the  act^  shall  have  a  power  of  appeal  to  the 
ncixt  General  Quarter  Sessions,  upon  giving  reosoitaft/e 
notice  to  the  prosecutpr  of  bis  intention  to  appealj  and 
entering  into  a  recognizance  to  try.  his  app^l  at  the  next 
Quarter  Sessions,  and  enacts,  that  such  appeal  shall  then 
be  heard  and  finally  determined.  The  language  of  this 
clause  is  much  more  comprehensive  and  strict  than  is  or- 
dinarily to  be  found  in  such  statutes,  and  much  of  the 
argument  in  this  case  must  depend  upon  the  force  and 
meaning  to  be  given  to  the  words  *^  reasonable  notice/' 
The  fEiir  and  just  conclusion  is,  that  the  notice  must  be 
*^  reasonable"  in  the  opinion  of  thie  Justices  at  Sessions^ 
for  the  Justices  alone  are  the  proper  judges  upon  such  a 
matter.  It  has  indeed  been  held,  under  circumstances 
somewhat  similar  to  the  present,  that  a  verbal  notice  of 
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appeal  is  sufficient,  and  the  case  of  The  King  v.  The        1822. 
Justices  of  Salop {a)y  maybe  cited  as  decisive  of  tbat     ifheKiNG 
point.    But  upon  reference  to  the  act  of  parliament  (6)  ^' 

under  which  the  conviction  in  that  case  took  place^  it  of  Surrey. 
will  be  found,  that  the  word  **  reasonable**  does  not  oc- 
cur, and  that  consequently  no  sort  of  discretion  is  there 
vested  in  the  Justices  as  to  wbat  shall,  or  shall  not,  be  a 
sufficient  nodce  of  appeal.  But  the  mere  introduction  of 
this  word  in  the  present  statute,  necessarily  includes  and 
supposes  a  distretion  in  the  Justices  as  to  what  is  a  rea- 
sonable notice,  and  they  have  determined,  as  they  had  full 
power  to  doj  that  a  verbal  notice  was  not  a  reasonable  one. 
Upon  all  general  principles,  it  is  clear  that  the  Justices  in 
Sessions  are  the  proper  judges  of  what  is  a  proper  no- 
tice of  appeal,  and  those  principles  have  been  most  fully 
recc^ized  in  the  case  of  The  King  v.  The  Justices  of 
Buckinghamshire  (c),  decided  in  this  Court,  in  which 
Jjawrence,  J.,  expriessly  declares  that  the  Justices  at  Ses- 
sions are  to  judge  whether  such  reasonable  notice  has  or 
has  not  been  given,  as  will  entitle  either  party  to  proceed 
upon  the  appeal.  The  Justices  in  the  present  case  have 
acted  upon  these  principles.  They  have  considered  them- 
selves the  sole  and  proper  judges  of  what  is,  or  is  not, 
a  reasonable  notice  of  appeal,  and,  acting  upon  that 
consideration,  they  have  concurred  in  the  usual  and  ordi- 
nary practice  of  die  Sessions,  and  have  decided  that  a 
verbal  notice  is  not  a  restsonable  one.  In  so  doing  they 
are  fully  borne  out  by  the  authority  referred  to,  and  by, 
the  established  practice  at  their  own  Sessions.  The  Jus- 
tices dismissed  these  appeals,  on  the  ground  that  there 
ought  to  have  been  a  notice  in  writing,  being  of  opinion 
that  a  verbal  notice  was  not  that  reasonable  notice  re- 
quired by  the  statute,  and  at  the  same  time  stating  that 

(a)  4  Bdrn.  &  Aid.  6^6.  (c)  3  East,  342.    17  Geo.Ji,  c.  38. 

(P)  49  Geo.  3.  c.  68.  s.  5.  s.  4.    2  Nolan's  P.  L.  417. 

VOL.  I.  E 
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1822.        thej  coDsidered  themselves  to  be  the  sole  juc^es  of  wbtt 
was  reasonable  notice,  and  the  practice  of  their  Sessions 


V.  requiring  a  written  notice,  thej  declined  bearing  the  ap* 


Hie  Jutncfis 
of  Surrey. 


peals. 

Cowley  and  Adolphus,  contri,  were  stopt  by  the  Court* 

Abbott,  C.  J. — I  am  of  opinion  that  the  mandannis 
in  this  case  ought  to  go.  Under  the  terms  '^  reasonable 
notice/'  the  question,  whether  a  patol  notice  of  appeal 
is  or  is  not  sufficient,  does. not  properly  arise.  Reason- 
able notice  has  no  reference  to  the  precise  description  of 
notice  as  respects  the  form,  but  regards  rather  the  sub- 
stance, as,  whether  it  is  reasonable  in  point  of  time  or 
number  of  days  before  the  Sessions.  Unless  the  act  of 
parliament  specifies  the  form  and  manner  in  which  the 
notice  is  to  be  given^  as  by  directing  that  it  shall  be  in 
writing,  which  some  of  these  penal  statutes  do,  a  parol 
notice  may  clearly  be  given.  The  reasonableness  of 
such  notice^  in  point  of  time,  is  certainly  for  the  Justices 
at  Sessions  to  decide,  and  in  this  sense  I  take  the  words 
'^  reasonable  notice"  to  have  been  used  in  this  statute. 
The  Sessions  dismissed  these  appeals  on  the  ground  mere- 
ly that  there  ought  to  have  been  a  notice  in  writing,  with- 
out regard  to  the  reasonableness  of  the  parol  notice  which 
is  stated  to  have  been  given.  It  is  not  our  province  to 
decide  upon  affidavits  whether  reasonable  notice  was  given 
in  point  of  time.  That  is  for  the  Sessions  to  determine ; 
and  therefore  we  recommend  the  Justices  to  inquire  whe- 
ther reasonable  notice,  either  verbally  or  in  writing,  was 
given.  If  they  shall  find  that  reasonable  notice  was 
given,  either  verbally  or  in  writing,  then  they  will  proba- 
bly enter  continuances,  and  proceed  to  the  determination 
of  the  appeals,  without  making  a  formal  return  to  the 
mandamus ;   but  what  we  propose  is  not  absolute  upon 
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IheiB,  they  may,  if  they  think  proper,  make  a  return,  and        IBM. 
have  the  ijuestion  more  delibierately  discussed.  The^Knio 

The  other  Judges  coucurred.  '^rsil'ILrV 

Rule  absolute  (a). 

(a)  Vide  Rex  ▼•  Justices  of  Essex ^  4  Baro.  &  Aid.  fTS. 


Friday^ 

The  King  v.  Elizabeth  Harpue.  Apnl%6. 


The  defendant  was  brought  up  by  habeas  corpus  to  be  ^^-^^^^^^ 

discharged  from  a  commitment  -by  one  Justice,  to  HerC'  ^^e  i  Geo.  4. 

c.  56.  **  wil- 
fordshire  House  of  Correction,  under    1  Geo.  4.  c.  56.  fiiliyandma- 

''An  act  for  the  summary  punishment,  in  certain  cases,  cairy*^^" 

of  persons  wilfully  or  maliciously  damaging  or  committing  &  P^^^  or  pale, 

,-,.  i»       I  •  1  unless  the 

trespasses  on  pubhc  or  private  property  ;     which  enacts,  party  charged 

"  that  if  any  person  or  persons  shall  wilfully  or  malici-  n^^ionsiy  ^^ 
omly  do  or  commit  any  damage  to  any  building,  &c.  and  committed  the 
be  thereof  convicted  before  any  Justice,  he,  8lc.  shall. for-  jury,  orspoU 
feit  and  pay  to  the  person  or  persons  aggrieved,  such  a  Therefore 
sum  of  money  as  shall  appear  to  the  Justice  to  be  a  f^^j*^?!®* 
reasonable  satisfaction  and  compensation  for  the  damage  ^  with  cat- 
committed,  not  exceeding  in  any  c^se  the  sum  of  5/.  which  and  taking  and 
sum,  shall  be  paid,  &c. ;  and  in  default  of  paying  the  same  T^^'^ut  of  I 

shall  be  committed  to  the  common  gaol  or  house  of  cor-  fence,  was 

_.         -  -  -         committed  for 

rection,  for  any  time  not  exceeding  three  months,  unless  usHfuliy  and 

the  same  is  sooner  paid.'*    The  defendant  had  been  com-  ryi^^^^!^ 

mitted  under  a  warrant,  reciting,    «  that  one  Matthias  ^^y»  J^Jy  ^^ 

Price  had  made  complaint  to  the  Justice,,  that  he  had  lost  commitment 

a  post  or  pale  out  of  his  fence,  and  that  he  had  cause  to  the  defendant 

suspect,  and  did   suspect,  that   Elizabeth   Harpur,  on  5"schi!^gS.*^ 

Justices,  un- 
der the  same  statute,  may  award  satisfaction  for  a  malicious  injury  to  the  amount  of 
5i.  but  in  each  case  tlie  extent  of  the  injury  is  to  be  ascertained  by  the  Justice,  and 
compensation  awarded  only  in  proportion  to  the  injury  proved. 

A  commitment  in  execution  need  not  recite  the  iitle  of  the  statute  on  which  tie 
proceeding  is  founded. 

E  2 
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1822*        whose  premises  the  same  was  found,  did  cutj  spoils  and 
take  and  carry  away  the  same ;  and  that  whereas  the  said 


The  Kim  6 


Harpur. 


V.  Elizabeth  Harpur  did,  on,  &c.  appear  before  the  Justice^ 

and  not  giving  the  Justice  any  satisfactory  account,  how 
she  came  by  the  post,  nor  producing  the  party  of  whom 
she  bought  it,  nor  any  credible  witness  to  testify  the  sale, 
she  was,  therefore,  by  him  committed  ^for  wilfully  and 
maliciously  carr}'ing  away  the  same/  and  was  adjudged  to 
pay  the  sum  of  5/.  and  in  defs^ult  of  payment  was  com- 
mitted for  three  calendar  months,  there  to  be  kept  to  hard 
labour,  unless  the  said  sum  of  5/.  was  sooner  paid.**  An 
affidavit  was  produced  on  behalf  of  the  defendant,  denying 
that  she  had  cut  or  spoiled  the  post  in  question,  and  stat- 
ing her  entire  innocence  of  the  charge  imputed. 

Pearson  objected,  on  behalf  of  the  defendant,  that 
there  was  no  offence  within  the  1  Geo,  4,  nor  within  any 
other  statute,  stated  on  the  face  of  the  commitment.  The 
offence  described  in  the  act  is  the  wilfully  or  maliciomly 
doing  or  committitig  any  damage^  injury y  or  spoil  to  any 
building,  fence,  hedge,  8cc.,  but  the  defendant  is  com- 
mitted '^  for  wilfully  and  maliciously  carrying  away  the 
post,"  which  is  uq  oflfence.  She  is  charged  with  cutting 
and  spoiling,  but  she  is  committed  for  carrying  away.  For 
any  thing  that  appears  upon  the  face  of  the  commitment, 
some  other  person  might  have  cut  the  post,  and  she  might 
have  very  innocently  picked  it  up  and  carried  it  away. 
Having  committed  no  offence,  she  is  entitled  to  her  dis- 
charge. 

/- 
When  Pearson  originally  moved  for  the  writ,  he  took 
another  objection  to  the  commitment,  namely,  that  though 
it  stated  the  offence  to  have  been  committed  ^'  contrary  to 
a  certain  statute  made  and  passed  in  the  first  year  of  the 
reign  of  George  the  Fourth,"  it  did  not  set  forth  the  title 
of  the  act,  as  he  contended  it  should  have  done;  because 
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it  was  impossible  to  know  on  what  statute  the  commit-        ,1822; 
ment  was  founded^  but 


The  RivG 
r. 

Abbott,  C.  J.,  then  said,  the  commitment  need  not      ^^^p"'*'' 
mention  the  title  of  the  statute. 

The  defendant  having  been  brought  up  on  a  subsequent 
day,  and  the  return  to  the  habeas  corpus  read, 

Bayley,  J.  (a),  said — This  commitment  is  clearly 
bad.  The  charge  recited  is,  that  the  defendant  had  cut, 
spoiled,  and  taken  away  the  post,  and  the  Justice  convicts 
her  of  carrying  it  away.  It  is  perfectly  consistent  with  the 
statement  in  the  commitment,  that  somebody  else  may 
have  cut  and  spoiled  the  post,  and  that  she  might  have 
carried  it  away,  which  is  no  offence  within  this  act. 
Therefore,  as  she  is  convicted  of  no  offence,  she  must  be 
discharged.  I  observe  tliat  the  defendant  is  adjudged  to 
pay  a  sum  of  5l.  It  may  be,  that  the  injury  done  did  not 
amount  to  so  much.  The  sum  to  be  awarded  must  be  in 
proportion  to  the  amount  of  the  injury.  Mistakes  are 
made  as  to  what  is  damage  within  the  meaning  of  the  act 
of  parliament. 

Best,  J.  (fi). — The  magistrates  think  they  have  power 
to  award  the  sum  of  5L  at  all  events.  That  is  not  so. 
They  are  to  ascertain  what  the  amount  of  damage  in  each 
case  is,  and  award  reasonable  con:\pensation  or  satisfac* 
tion  to  the  party  injured,  according  to  the  amount  of  in- 
jury proved.  They  cannot  go  beyond  the  5/.  limited  by 
the  statute,  but  they  are  not  to  award  5L  unless  damage 
is  proved  to  that  amount. 

The  defendant  was  ordered  to  be  discharged  forthwith. 

(a)  AbbtUtf  C.  J.  was  gone  to  GuildhaU. 
(Jb)  Uolroyd,  J.  was  absent. 
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Friday,  Dyson  and  Another  v.  Collick  and  Others. 

AprUiS. 

Where  the         X  RES  PASS  for  breiiking  and  destroying  a  certain  dam 
we^^mpltj^^  Plea,  Not  Guilty,  and  issue  joined.     At 

ed  as  contrac-    the  trial  before  Wood,  B.,  at  the  last  Sussex  Assizes,  a 

tors,  to  com- 
plete a  navi-     verdict  was  found  for  the  plaintiffs,  dahiages  156/.  with 

had  erecteda    liberty  to  move  to  enter  a  nonsuit,  if  the  Court  should  be 
of™  Uerand*^  ^^  opinion,  that  the  action  could  not  be  sustained, 
eartii,  with  the 
owner  of  the  -_^  ,         __„         i  •     irr  •        «   « 

8oil:~Held,         The  case  was  this: — ^The  plaintins  were  eHiployed  by 
miJht  mam.      ^  Portsmouth  and  Arundel  Navigation  Compaiiy  as 

tain  trespass      contractors,  for  the  purpose  of  making  a  canal  from  the 
against  the  de-  ,  /  it* 

fendants  for      latter  to  the  former  place.    In  order  to  carry  on  the  work, 
destroymg^the  ^^  became  necessary  to  erect  a  dam  on  the  river  Arun, 

samf ,  and  that  j^q  j^m  was  composed  of  piles  driven  into  the  soil,  and 

case  would  •  *^     .  .  . 

pot  lie.  earth,  which  was  rammed  down  iuto  the  interstices.     The 

earth  had  been  brought  from  a  distance,  and  was  no  part 
of  the  adjacent  soil.  The  act  of  trespass  complained  of 
and  proved,  was  in  cutting  through  the  dam  by  the  de- 
fendants in  order  to  let  off  the  water,  which  in  a  wet 
season  had  accumulated  and  overflowed  the  country.  The 
question  at  the  trial  was  as  to  the  form  of  the  action,  it 
being  contended,  that  the  plaintiffs  could  not  maintain 
trespass,  and  that  if  they  had  any  remedy  it  was  in  cbse. 
But  the  learned  Judge  was  of  opinion  that  trespass  would 
lie,  and  the  plaintiffs  had  a  Verdict.  -     " 

Taddy,  Serjt.  now  moved  for  a  rule  nisi  to  enter  a  non- 
suit, and  made  two  points.  First,  the  plaintiffs  have  no 
interest  in  the  soil  to  enable  them  to  maintain  trespass ; 
and  second,  supposing  them  to  have  a  qualified  interest, 
the  remedy  is  in  case.  As  to  the  first,  it  is  clear  that  the 
plaintiffs  have  no  interest  whatever  in  the  soil  where  the 
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dam  WIS  erected.    The  matemls  of  which  the  dam  was        1822 
composed  were  brought  to  the  spot,  and  though  the  plmn- 
tifia  had  a  property  in  those  materials,  yet  still  it  can  only       "  V. 
.be  considered*  as  a  personal  property,  severed  and  dis-         I'Uck. 
tmct  from  a  property  in  the  soil.     But  supposing  the 
plaintiffs  to  have  possession  of  the  spot  in  question,  still  it 
is  not  such  a  possession  as  will  enable  them  to  maintain 
trespass,  for  they  are  mere  contractors,  employed  by  a 
company  to  perform  certain  work  and  labour,  imd  they 
have  no  interest  whatever  in  the  soil.     If  trespass  can  be 
suatmned^  it  must  be  at  the  suit  of  the  owner  of  the  soil, 
and  not  at  the  suit  of  the  plaintiffs,  who  must  be  treated 
merely  as  servants.    If  the  plaintiffs  couM  be  considered  as 
tenants  by  sufferance,  it  is  laid  down  ie  jBac.  Ahr.  tit.  Tres- 
j»£M9, 3.  Fittlk.  Tres,  pi.  10,  that  a  tenant  by  sufferance  can- 
not maintain  trespass,  and  therefore,  in  that  point  of  view, 
the  action  would  not  lie  at  the  suit  of  the  plaintiffs.     But 
these  persons  bave  not  even  a  possession  of  die  soil  to 
enable  them  to  sue  in  trespass.     It  may  be  true,  that  the 
materials  of  which  the  dam  was  composed  belong  to 
them,  but  after  they  became  connected  with  the  soil,  and 
as  it  were  united  to  the  spot  on   which  the  dam  was 
erected,  they  because,  for  all  purposes,  die  property  of  the 
owner  of  the  soil,  and  could  not  be  treated  as  the  pro- 
perty of  the  plaintiffs  unless  they  remained  severed  chat* 
tels.    [^Bayley,  J. — Suppose,  instead  of  earth  rammed 
down,  the  dam  was  composed  of  flood-gates — whose  pro- 
perty would  they  foe?]    The  defendants  are  not  called 
upon  to  ansM'er  that,  hnt  it  may  be  answered  by  what 
appears  certainly  to  be  rather  a  subtle  distinction  between 
earth  forced  into  the  soil  and  a  wall  erected,  as  is  taken 
by  Callis  on  Sewers,  p.  74,  who  makes  this  distinction. 
*'  A  wall  doth  differ  in  point  of  ownership  from  a  bank, 
first,  in  respect  the  material  the  same  is  made  on,  for  a 
bank  is  made  ex  soh  etfundo  qua  exsuis  propriis  materiis 
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1822,        sunt  eadem  cum  TerrA  supra  quam  edificatwrr-AMi  so  is 
not  a  wall;  &c.     Of  a  bank  the  property  and  owneralup 


Dyson 

V.  is  his,  whose  grounds  adjoin  thereto."    Admittingi  how^ 

evdr,  that  the  plaintiffs  are  the  owners  of  the  materials, 
still;  as  they  become  connected  with  and  coalesce  with 
the  soil;  the  plaintiffs  cease  to  have  such  a  property  ia 
them  as  to  enable  them  to  maintain  trespass.  In  the  case 
of  The  Duke  of  Newcastle  v.  Clark  (a),  a  point  some- 
what similar  to  this  arose^  and  there  it  was  held;  that  com- 
missioners of  sewers  cannot  maintain  trespass  against  the 
commissioners  of  a  harbour,  for  breaking  down  a  wall  or 
dam  erected  by  the  former,  as  such  commissioners,  across  a 
navigable  river;  as  the  authority  to  be  exercised  by  them 
on  behalf  of  the  public  does  not  vest  in  them  such  a 
property  or  possessory  interest  as  will  enable  them  to 
maintain  such  an  action.  For  these  reasons  it  appears 
clear,  that  the  plaintiffs  cannot  maintain  trespass.  Se- 
condly, then,  if  they  have  any  remedy,  it  is  in  case,  for 
destroying  the  materiak  of  which  the  dam  is  composed. 
They  might  maintain  that  form  of  action,  but  as  they  have 
mistaken  their  remedy;  a  ponsuit  must  be  entered, 

Abbott,  C.  J. — ^There  b  no  doubt  that  the  materials 
of  which  the  dam  was  composed  belonged  to  the  plain- 
tiffs. The  dam  is  erected  by  them  for  a  temporary 
purpose,  and  they  have  possession  of  the  soil  upon  which 
it  is  erected.  Their  possession  for  the  purpose  of  erect- 
ing the  dam  is  such  as  will  enable  them  to  maintain  tres- 
pass against  a  wrong  doer.  The  case  of  tVelch  v,  Nash 
(b),  is  a  much  stronger  case  than  this.  There,  posts  and 
rails  had  been  put  upon  the  land  by  the  plaintiff  against 
the  consent  of  the  owner  of  the  soil,  and  it  was  held,  that 
the  defendant  could  not  justify  the  act  of  cutting  theni 

(<?)  2  J.B.  Moore,  666.  (6)  6  East,  394. 
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•down^  no  question  being  raised  as  to  the  property  remain-        1832, 
ing  in  the  plaintiff.    In  this  case,  the  dam  is  erected  with 


dam  b  in  the  plaintiffs,  it  is  erected  by  them  at  their  ex« 
pence,  and  as  against  a  wrong  doer  they  certainly  may 
maintain  trespass,  I  very  much  doubt  whether  the  plain- 
tiffs would  have  any  remedy  in  case. 

Bat  LEY,  J. — I  also  doubt  very  much  whether  an  ac- 
tion on  the  case  could  be  maintained  in  this  instance. 
As  far  as  I  can  judge  at  present,  I  think  it  could  not. 
What  would  be  the  foundation  of  such  an  action  i  Why,  it 
must  be,  that  the  plaintiffs  had  some  interest  in  the  dam 
in  question.  What  interest  less  than  the  absolute  bterest 
in  the  property  had  the  plaintiffs  in  this  dam  i  To  main* 
tain  an  action  on  the  case,  it  must  be  shewn  that  the  plain- 
tiffs had  somethii^  less  than  the  absolute  property.  For 
an  immediate  injury  to  the  property  in  possession,  case  is 
not  the  proper  remedy^  and  trespass  is  the  only  remedy. 
In  this  case  the  plaintiffs  had  an  interest  in  the  dam,  and 
it  seems  to  me  the  complete  and  not  the  partial  interest. 
They  had  the  actual  dominion  over  the  property,  exclu- 
sive of  the  rights  of  other  persons.  I  am  of  opinion, 
Aerefore,  that  as  the  plaintiffs  had  in  this  instance  the 
property  in  the  dam,  necessary  to  maintain  trespass,  this 
rule  must  be  refused. 

HoiiROYD,  J. — I  am  of  the  same  opinion.  Trespass 
was  the  proper  action  for  the  injivy  complained  of  in  this 
case.  The  plaintiffs  were  the  owners  and  occupiers  of 
the  land  for  a  special  purpose,  and  so  long  as  that  special 
purpose  continued,  and  so  long  as  they  had  the  posses- 
sion, they  had  a  right  to  maintain  trespass  against  a  wrong 
doer.    They  had  both  the  property  and  the  possession  in 
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^this  iostaoce.  Even  in  the  case  where  a  party  has  the 
possession  only  wkhout  the  legal  property^  it  is  held,  that 
trespass  will  lie*  In  Welch  t.  Na$h,  this  general  pro- 
position was  established,  that  a  person  who  is  in  posses- 
sion, rightfully  or  wrongfully,  has  a  right  to  maintain  an 
action  of  trespass  against  a  mere  wrong  doer,  and  that 
the  Court  cannot  enter  into  the  question,  whether  the 
possession  is  rightful  or  wrongful.  On  this  ground,  I 
think,  the  plaintiffs  are  entitled  to  retain  the  verdict* 

Best,  J. — In  this  case  the  owner  of  the  land  consents 
that  the  plaintiffs  shall  have  possession  of  this  part  of  the 
soil  for  the  purpose  of  putting  down  certain  materials  to 
form  a  dam.  The  materials  belong  to  the  plaintiffs*  and 
the  possession  is  in  them,  and  I  have  ^o  doubt  that  they 
can  maintain  nothing  but  trespass  for  the  alleged  injury. 

Rule  refused  (a). 

X 

(a)  Vide  Harrison  v.  Parker ^  6  East,  153. 


The   King   v.  The  Inhabitants   of  Bricht- 

HELMSTONE. 

tS  Y  an  order  of  two  Justices,  John  York,  his  wife,  their 
three  children,  and  a  child  by  a  former  marriage,  were  re- 
moved from  the  parish  of  Smarden  in  Kenty  to  the  parish 
of  Brighthelmstoney  in  Sussex.  Upon  appeal,  the  Ses- 
siohs  confirmed  the  order,  subject  to  the  opinion  of  the 
June,  but  paid  ^^"^^  "P^"  *^  following  case :— 

rent  from  the 

date  of  the  agreement :— Held,  that  he  did  not  come  to  settle  until  the  4th  June,  and, 
consequently,  that  the  settlement  was  concluded  by  59  Geo.  3.  c.  50,  which  passed 
on  the  2d  July,  although  he  afterwards  resided  more  than  40  days.^ 


Saturday^ 
May  4. 

Pauper  took  a 
tenement  on 
«lst  May,  un- 
der a  written 
agreement, 
and  did  not 
actually  take 
possession  uu- 
til  the  4th 
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The  pauper  and  bis  wife  were  living  tt  Smarden  till  1822. 
the  f,Olh  of  May,  1819,  on  which  day  they  set  out  for  "^"^ 
Brighthelmstane,  where  they  arrived  on  the  2l8t  of  that  «. 

month.     Finding  a  house  to  let  in  that  parish  which  was  inh4bitants 
undergoing  some  repair,  they  procured  the  key  from  the  ®^  Brighton^ 
next  house,  to  which  they  were  referred  by  a  bill  in  the 
window,  where  it  was  deposited  for  the  convenience  of 
workmen^  and  to  enable  any  person  who  wanted  the  house 
to  view  it.   Having  seen  the  house  they  returned  die  key, 
and  the  next  day  went  to  the  landlord,  when  the  following 
agreement  in  writing  was  entered  into,  and  afterwards  duly 
executed  and  stamped: —  "  Brighton^  May  Slst,  1819* 
Agreement  made   and  entered  into  between  John  ChaU 
cr&ft  on  the  one  part,  and  John  York  on  the  other  part, 
as  follows  i-^John  Chalcroft  doth  agree  with  John  York 
to  let  and  hire  him  the  house,  and  shop,  &c.  called  the 
'ApoUo  Gardens,  for  25/.  per  annum,  with. the  garden 
ground  in  front  as  for  as  it  belongs  or  extends  in  front  &f 
the  said  house.     And  the  said  John  York  to  pay  to  the 
said  John  Chalcroft  the  rent  quarterly,  and  to  be  in 
possession  from  the  date  hereof,  May9,\,  1819*     As  wit- 
ness our  hands,  &c/'     As  the  house  was  undergoing 
repair,  the  key  was  still  left  at  the  next  house.     On  the 
dlst  and  22d  the  pauper  and  his  wife  slept  at  the  house 
of  a  friend  at  Brighthelmstone,  and  on  the  23d  returned 
to  Smarden  for  their  children  and  furniture,  where  they 
remsuned  till  the  Sd  of  June.    On  that  day  they  again  set 
out  for  Brighthelmstone,  where  they  arrived  on  the  4th, 
>Nrhen  the  key  of  the  house  was' delivered  to  them  and  they 
'  ^ent  in.    They  lived  in  the  house  till  the  27  th  of  Novem" 
her  following,  when  the  pauper  settled  for  the  rent  from 
the  21stof  Jlfay  with  the  landlord's  agfent,  and  gave  up  the 
key.     The  statute  59  Geo.  3.  c.  50,  entitled   "  An  act  to 
amend  the  laws  respecting  the  settlement  of  the  poor,  so 
far  as  regards  renting  tenements,"  received  the  Royal  as- 
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1822.  ^"^  ^^^  ^^^  ^  ^^  J^^ifj  1819*  The  queation  for  die 
opinion  of  the  Court  is,  whether  the  pauper  John  York 
gained  any  settlement  in  the  parish  of  Brighthelmstone,  by 
renting  the  tenement  in  question. 


Kex 

V. 

The 
Inhabitants 
of  Brighton. 


BoUand,  in  support  of  the  order  of  Sessions.  At  Ses- 
sions there  were  two  questions  raised  in  this  case,  first, 
whether  the  residence  was  sufficient,  independently  o^  the 
terms  of  the  agreement,  the  pauper  having  resided  forty 
days  and  more  after  the  4tb  of  June,  when  his  fatiailyi 
came  to  Brighthelmstone  finally ;  and  second,  whether  the 
time  of  coming  to  settle  was,  or  was  not,  to  be  calculated 
from  the  21st  of  Mayy  18]9>  tlie  day  of  die  date  of  the 
agreement  i  After  the  case  of  Rex  v.  St.  Mary-le-bone  (a), 
certainly  the  first  question  is  not  now  arguable.  If,  how- 
ever, the  pauper  can  be  considered  as  having  come  to 
settle  on  the  £lst  of  May,  when  he  agreed  for  the  house, 
there  can  be  no  doubt  that  he  has  gained  a  settlement, 
because  forty-two  days  will  then  have  elapsed  before  the 
passing  of  59  Geo.  3.  c.  50.  Certainly  if  an  actual  resi- 
dence is  requisite,  such  a  consequence  will  not  follow. 
But  it  is  not  necessary  that  the  pauper  should  actually  re- 
side, if  it  appears  that  he  comes  with  an  intention  to 
settle.  That  he  did  come  with  such  an  intention  is 
clearly  manifest  from  the  facts  of 'the  case,  because  the 
agreement  is  executed  on  the  21st  of  May,  and  from  that 
time  the  pauper  becomes  liable  for  rent,  and  in  fact  paid 
rent  from  that  day.  It  is  enough  if  the  pauper  dwells 
where  a  part  of  the  teneiilent  lies,  as  was  holden  in  Rex 
v.  Tretwell  (6).  i^os  need  he  reside  upon  any  part  of 
what  he  takes.  Rex  v.  Llandverras  (c).  In  this  case 
there  is  no  doubt  that  the  pauper  was  the  tenant  of  the 
piemis^  from  the  <late  of  the  agreement,  and  he  had  a 

(a)  4  Barn.  &  Aid,  681.  (c)  Burr.  S.  C.  572.  2  Bott.  133. 

(6)  7  T.  R.  .97.  a  Uott.  149. 


v«- 


HILART    TERM,    THIRD   GEO.    IV.  77 

rigfal  to  remain  in  them  if  be  thought  proper,  and  the  rea«  ld22. 
son  why  he  did  not  was,  that  the  house  was  under  repair.  ^T^ 
If  be  is  virtually  resident  that  is  sufficient  to  ^satisfy  the  v* 

requisites  of  the  statute,  and  absence  for  a  temporary  pur-  Inhabitants 
pose  will  not  vitiate  the  setdement.  ^^  BaioHTon. 

Berens,  contrd,  was  stopt  by  the  Court* 

^BBOTT,  C.  J. — It  is  quite  manifest  that  the  residence 
<fid  not  begin  until  the  4th  of  JunCf  and,  consequently, 
there  cannot  have  been  a  residence  of  forty  days.  The 
order,  therefore,  must  be  quashed.  The  question  arising 
upon  the  59  Geo,  3,  is  set  at  rest  by  The  King  v.  St. 
Mary-le-bone,  decided  lately  by  this  Court,  and  it  is  un- 
necessary therefore,  now  to  consider  it. 

¥er  Curiam. 

Order  quashed. 


The  King  v.  William  Clark.  Ratwrday, 

May  4. 


J  NDICTMENT  against  the  defendant  for  refusing  to  The  proviao 
obey  a  warrant  directed  to  him  by  county  Justices  for  c"  51.  g.^J' ex- 
collecting  and  levying  an  assessment  towards  the  county  cmptingj>lace« 
^  '^     o  J   situate  within 

rate  of  Somersetshire^  upon  the  parish  of  St.  James^  with-  liberties  or 
hi  the  liberties  of  the  city  of  Bath,  of  which  parish  the  [^  ^  separate' 
defendant  was  a  constable.  At  the  trial  before  Holroyd,  J.  {"oJJ**^ont^^^ 

^  buting  to  the 

county  rate,  extends  only  to  places  which  have  a  jurisdiction  separate  from,  and  co- 
extensive with,  the  jurisdiction  of  the  comity  Justices:— Therefore  the  city  of 
Bath,  in  which  the  Justices  have  a  separate  jurisdiction  for  some  purposes,  but 
not  for  all,  and  who  commit  felons  to  the  county  gaol  for  trial,  at  tlie  assizes,  and 
thereby  burthen  the  county,  is  not  a  liberty  or  franchise  having  a  separate  jurisdic- 
tion, and,  consequently,  is  liable  to  tlie  Somersetsliire  county  rate. 
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1822.        At  the  last  Dorsetshire  Assizes,  a  verdict  was  found  for 

^"^""^         the  Crowo,  subject  to  the  opinion  of  the  Court  upon  a 
Rex  .  - 

V.  .       special  case. 

Clark. 

The  question  for  the  opinion  of  the  Court  was,  whe- 
ther the  city  of  Bath  did  or  did  not  come  within  the 
proviso  of  the  general  county  rate  act^  55  Geo.  3.  c.  5\, 
as  being  a  liberty  or  franchise  having  a  separate  jurisdic-^ 
tion  of  its  own,  and  thereby  exempting  it  from  the  pay- 
ment of  the  general  county  rate  of  Somersetshire, 

Adam,  for  the  prosecution.    The  question  in  dus  esse 
is,  whether  the  city  of  Bath  is,  with  reference  to  the  sub- 
ject-matter of  this  act  of  parliament,  to  be  considered  a 
liberty  or  franchise  having  a  separate  jurisdiction.     By 
*^  separate  jurisdiction'^  the  legislature  clearly  mean  a  ju- 
risdiction separately,  distinctly^  and   exclusively  of  the 
county  Magistrates.    Unless,  therefore,  the  city  of  Bath 
has  an  exclusive  jurisdiction  to  that  extent,  the  judgment 
in  this  case  must  be  given  for  the  Crown.     It  is  a  car- 
dinal point  in  the  consideration  of  sQch  questions  as  these, 
that  nothing  but  express  words  can  oust  the  jurisdiction  of 
the  county  Magistrates.     This  was  said  by  Lord  Kent/on, 
with  the  concurrence  of  the  rest  of  the  Court,  in  Blankley 
V.  Winstanley  (a).     Then^  whether  this  be  an  exclusive 
jurisdiction,  must  depend  upon   the  provisions  of   the 
charter  of  Elizabeth,  granted  to  the  city  in  1590.     It  b 
true  that  charter  contains  a  ne  intromittant  clause  as  to 
the  jurisdiction  of  the  county  Magistrates,  but  the  prohi- 
bition is  only  partial  and  limited.     By  that  charter  it  ap- 
pears, that  the  city  Justices  have  only  a  power  to  try  par- 
ticular  offences,   to   which    alone    the   ne  intromittant 
clause  refers.     The  jurisdiction  of  the   city  Justices  is 

(a)  3  T.  R.  286. 
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iiBHted  to  trespassesi  eztorlions,  and  offencts  of  that  de*        1822. 
scription.    They  have  no  jurisdiction  oyer  felonies^  or        ^^C^ 
any  other  offences  higher  than  mindemeanorSi  and  it  is  to  «• 

these  offences  only  that  the  ne  intromUiant  clause  applies. 
Eren  with  respect  to  the  power  of  holding  Quarter  Ses*^ 
sions,  that  power  is  given  only  by  implication.  In  general, 
where  Quarter  Sessions  are  holden  in  towns  corporate,  the 
charter  in  express  terms  gives  the  power  to  hold  sessions 
and  to  try  felonies  and  particular  offences.  James  v. 
Green  {a).  fVeatkerhead  v.  Drewry  (b),  and  Bates  v. 
Wifutanley  (c).  In  all  these  cases  there  is  a  power  ex« 
pressly  given  to  hold  Quarter  Sessions,  and  to  try  felonies 
and  other  offences.  JNow  it  cannot  be  contended,  that 
the  word  '^  trespasses"  will  include  felonies  and  pther 
ofFences  of  that  description.  For  this  purpose^  therefore, 
the  corporation  of  Bath  have  not  an  exclusive  jurisdic- 
tion. On  the  contrary,  the  practice  is  to  coounit  persons 
charged  with  felony  to  the  county  g^ol^  and  tlie  expences 
incident  to  the  trial  of  such  offenders,  and  the  expences  of 
their  maintenance  are  paid  out  of  the  county  rates.  A 
great  portion  of  the  offenders  of  that  description  who  are 
tried  at  the  assizes,  are  committed  from  the  city  of  Bath. 
Can  it  be  said  then,  that  the  magistrates  of  that  city  have 
fr  separate  jurisdiction  so  as  to  exempt  them  from  the 
liability  to  share  the  burthen  to  which  their  city  so 
materially  contributes  i 

The  Court  called  upon 

Gasekef  for  the  defendant,  who  contended,  that  in  order 
to  satisfy  the  words  of  the  proviso  of  55  Geo,  3.  c.  5 1,  it 
was  not  necessary  that  the  Justices  of  Bath  should  have 
such  an  exclusive  jurisdiction  as  that  contended  for  on  the 

(a)  6  T.  R.  2f  8.  {b)  11  East,  168.  (c)  4  M.  &  8.  439. 


80  CASES    IN    THE    KINO's    BENCH, 

1822.       Other  side.     It  is  sufficieut  if  they  have  a  separate  jiuri9* 
diction  to  a  certain  extent,  with  which  the  county  Justices 


V.  cannot  interfere.    There  may  be  some  particular  offences 

^^'-^RK.  ^|^.^|^  ^^  Justices  of  Bath  cannot  try,  but  still  that  does 
not  destroy  the  notion  of  a  separate  jurisdiction.  There 
are  many  corporate  towns,  as  Derby,  Nottingham,  and 
others,  which  have  separate  jurisdictions,  but  have  not  the 
power  of  trying  certain  offences.  Here  the  Justices  have 
a  separate  jurisdiction  in  the  preservation  of  the  peace  of 
the  city,  and  they  can  do  all  that  can  be  done  qtia 
Justices  of  the  Peace.  The  Justices  of  the  Peace,  qua 
Justices,  do  not  try  murders  or  felonies ;  it  is  no  part  of 
their  duty  to  try  such  offences ;  they  can  only  be  tried  by 
a  Court  of  Oyer  and  Terminer.  In  this  case  the  Justices 
have  a  power  to  commit  to  the  county  gaol,  and  so  far  as 
the  examination  of  the  offenders  goes,  before  commitment, 
they  have  an  exclusive  jurisdiction,  but  it  is  not  necessary 
to  the  exclusiveness  of  their  jurisdiction  that  they  should 
have  a  power  of  hearing  and  determining.  The  city  of 
liath  has  a  gaol  of  its  own,  the  charter  contains  non'intra- 
mittant  clauses  as  to  the  county  Justices,  the  county 
Sheriff,  and  the  Coroner,  and  in  all  respects  so  far^s  the 
local  jurisdiction  extends,  it  is  exclusive.  In  the  city  also, 
rates  are  maide  similar  to  county  rates,  for  the  purpose  of 
paying  such  expences  as  are  incident  to  its  local  jurisdic- 
tion, in  conveying  prisoners  to  the  county  gaol,  8cc.  It 
may  be  true,  that  the  city  is  not  liable  to  contribute  or 
raise  within  itself  a  rate  for  all  the  purposes  for  which  a 
county  rate  is  raised,  as,  for  instance,  the  expence  of  pro- 
secuting felons,  but  still  by  the  58  Geo,  3.  c.  70,  provi- 
sion is  made,  by  which  a  power  is  given  to  the  Justices  of 
assize,  to  make  an  order  upon  the  parish  officers  to  pay 
the  expences  of  the  prosecutions  arising  within  the  city. 
Therefore  for  this  purpose  there  can  be  no  occasion  for 
the  interference  of  the  county  Justices  to  make  a  rate  in 
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lespect  of  such  expetices.  But  the  124th  section  of  1B22. 
55  Geo,  3.  c.  51,  expressly  comprehends  places  that  have  ^^^ 
aommissions  of  the  peace  within  themselves,  and  gives  the  «• 

Justices  of  such  places  the  same  powers  as  are  given  to 
the  county  Justices.  The  distinction  here  is,  that  the  city 
Justices  may  go  to  the  county  Justices,  but  the  latter 
cannot  go  to  the  former,  and  cannot  interfere  with  their 
jurisdiction.  The  case  of  Talbot  v.  Hubble  (a)  shews, 
that  where  a  city  has  Justices  vi^ith  an  exchisive  clause, 
the  Justices  of  the  county  cannot  act  in  matters  of  excise. 
Upon  thie  general  principle,  as  the  city  of  Bath  has  a  sepa- 
rate commission  of  the  peace,  applicable  to  all  tlie  ordi- 
nary business  and  power  of  a  Justice,  this  case  comes 
within  the  spirit  and  meaning  of  the  proviso  of  the  act, 
although  there  may  be  an  apparent  want  of  complete 
jurisdiction  over  some  particular  offences. 

Adam^  in  reply,  was  stopt  by  the  Court. 

Abbott,  C.  J. — I  am  of  opinion  that  the  city  of  Bath 
is  liable  to  the  county  rate  of  Somersetshire.  It  is  not 
necessary  in  this  tase  to  decide  whether  the  rate  is  to  be 
extended  to  all  purposes  for  which  a  county  rate  may  be 
made.  For  what  particular  purposes  this  rate  is  made  we 
are  not  informed.  If  it  shall  turn  out  upon  more  accu- 
rate inquiry  that  the  city  of  Bath  is  not  liable  to  the  ex- 
pences  to  which  this  particular  rate  is  applicable,  it  will 
be  very  easy  io  accommodate  the  rate  so  as  to  have  it  con- 
fined to  the  particular  purpose  for  which  the  qity  is  liable 
to  contribute.  The  question  depends  upon  the  construc- 
tion of  the  55  Geo.  S.  c.  51.  By  that  act  the  county 
Justices  are  required  *'  to  assess  and  tax  every  parish,  town- 
ship, and  other  place,  whether  parochial  or  extra  parochial, 

(o)  2  Strange,  1154. 
VOL,  1.  F  . 
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1822.        iivithin  the  respective  limits  of  their  comoiissions/'     It  'w 
clear,  therefore,  that  thus  far  the  city  of  Bath  is  within 


V  the  limits   of  the  commission    of  the   county  Justicef. 


Clark. 


There  is,  however,  a  proviso  which  says,  "  that  this  act 
shall  not  extend  to  give  any  jurisdiction  to  the  Justices  of 
the  Peace  of  the  said  several  counties  over  any  places, 
situate  within  the  limits  of  dnj/  liberties  or  franchises,  hax^ 
tug  a  separate  jurisdiction*^  The  first  question  therefore 
is,  whether  the  city  of  Bath  is  a  liberty  or  franchise,  hav- 
ing a  separate  jurisdiction?  That  leads  to  the  consider- 
tion  of  what  is  the  meaning  of  ^^  having  a  separate  juris- 
diction," according  to  the  language  of  this  statute. — I  am 
of  opinion  that  these  words,  ^'  having  a  separate  jurisdic- 
tion," mean  a  separate  jurisdiction,  co-extensive  with  that 
which  the  county  Justices  have.  Now,  it  is  quite  clear 
that  tlie  Justices  of  the  city  of  Bath  have  not  a  separate 
jurisdiction  co-extensive  with  that  of  the  Justices  of  the 
county  of  Somerset ;  for  by  the  terms  of  their  charter 
their  jurisdiction,  as  to  the  punishment  of  offences,  is 
continued  to  trespasses  and  other  offences  of  that  nature. 
Their  separate  jurisdiction  therefore  not  being  co-exten- 
sive  with  that  of  the  county  Magistrates^  I  am  of  opinion 
that  it  is  npt  a  separate  jurisdiction  within  the  meaning  of 
this  act.  But,  however,  the  act  does  not  stop  here.  It 
would  not  be  sufficient  to  say  that  the  place  was  within 
the  limits  of  a  liberty  or  franchise,  having  a  separate 
jurisdiction  ;  but  something  else  follows,  which  is  to  be 
connected  with  that,  namely,  that  the  words  [^  liberties  or 
franchises,  having  a  separate  jurisdiction,"  apply  to  places 
^'  which,  before  the  passing  of  the  act,  were  subject  to 
rates  in  the.  nature  of  county  rates,  imposed  and  assessed 
by  the  Justices  of  the  Peace  for  such  liberties  or  fran- 
chises, or  which  were  exempt  from  the  rates  of  the 
county  in  which  they  lie,  either  m  the  whole  or  in  part." 
Now,  clearly  this  parish  was  not  subject  to  any  rate,  in 
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the  nature  of  a  county  rate,  imposed  or  assessed  by  the        1822. 
Justic€S  of  Bath ;  nor  was  it  exempt  either  in  whole  or  in 


part  from   the  county  rates.     I  do  not  find  any  facts  t, 

stated  in  tliis  special  case  ort  which  I  can  say  that  the  city  Clark, 
of  Balh  is  exclusively  exempt  from  the  county  rates.  I 
can  find  nothing  which  authorizes  me  in  saying  that  it  is  so 
exempt.  Looking  to  the  whole  of  this  proviso^  it  appears 
to  me  that  the  city  of  Bath  is  not  within  either  of  the 
exceptions  therein  mentioned.  Our  attention  is  called  to 
the  24th  section,  but  it  really  does  not  seem  to  me  that 
that  section  makes  any  difference  in  the  case,  because  that 
section  applies  only  to  those  places  which  are  withia  the 
proviso  of  the  first  section,  as  it  only  gives  the  Justices  of 
the  franchise  a  power  of  making  a  rate  within  their  own 
jurisdiction.  That  is  really  the  whole  effect  of  that 
clause.  On  the  short  ground  that  I  have  mentioned, 
I  am  clearly  of  opinion  that  the  verdict  for  the  Crown 
must  stand. 

4 

Bay  LEY,  J. — I  am  of  the  same  opinion.  A  county 
rate  is  raised  for  ni^ny  different  purposes  ;  and  the  object 
of  the  55  Geo.  S.  was  to  establisb  a  fair  and  equal  rate 
throughout  the  kingdom.  Such  a  construction  therefore 
ought  to  be  put  upon  the  act  as  will  make  all  persons  con- 
tributory to  the  county  rate^  who  throw  any  expence  upon 
the  county.  Upon  this  principle  I  tliink  the  city  of  Bath 
ought  to  contribute  to  the  county  rate^  if  circumstances 
arising  within  that  city  have  the  effect  of  exhausting  a  part 
of  those  funds  to  which  the  county  rate  is  to  be  applied. 
One  of  the  purposes  to  which  the  county  rate  is  to  be 
applied,  is  the  maintenance  of  felons  in  the  county  gaol. 
It  is  admitted  that  persons  who  have  committed  felonies 
Vithin  the  city  of  Bath  are  sent  to  the  county  gaol ;  con- 
sequently the  expence  of  their  maintenance  is  thrown 
upon  the  county.    To  renaedy  this  inconvenience  iii  this 

F  2 
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1822.  dnd  U^o  cases^  the  statute  55  Geo.  3.  was  passed.  Jus- 
tice requires  that  the  expence  of  maintaining  the  felons  in 
gaol  should  be  borne  by  those  who  send  them.  The  city 
of  Bath,  for  this  reason,  ought  to  contribute  to  the  county 
rate  for  the  expence  of  its  felons ;  and  we  ought  to  put 
such  a  construction  upon  the  act  as  will  make  them  liable 
to  contribution.  By  the  stat.  13  Geo,  3.  c.  18^  places 
which  derive  partial  benefit  from  the  county  rate,  are  only 
Partially  liable  to  contribute  towards  it,  and  then  th? 
Justices  are  to  ascertain  the  quantum  of  burthen  which 
they  are  to  bear.  In  this  case  the  act  of  parliament  pro- 
vides generally  that  there  shall  be  a  fair  and  equal  rate  ; 
and  it  empowers  the  Justices  to  assess  and  tax  every 
parish,  township,  and  other  place,  whether  parochial  or 
extra  parochial,  within  the  respective  limits  of  their  com- 
missions, according  to  a  certain  pound  rate.  The  com- 
missions of  the  Justices  of  the  county  of  Somerset  are 
prima  facie  co-extensive  with  the  commissions  of  the 
Justices  of  the  city  of  Bath;  and  if  they  are  excluded 
from  the  city,  that  exclusion  applies  to  a  limited  purpose 
only.  Their  authority  extends  to  that  place,  except  where 
it  is  expressly  excluded.  There  can  be  no  doubt  that 
with  reference  to  felonies  committed  within  the  city  of 
Bath  and  its  limits  the  county  Justices  have  a  jurisdiction. 
Then  there  comes  the  proviso  in  the  statute ;  and  it  is 
upon  the  words  of  that  proviso  that  the  construction  is  to 
be  put,  which  is  to  say,  that  their  jurisdiction  shall  not 
extend  to  places  situated  within  the  limits  of  liberties  or 
franchises  having  a  separate  jurisdiction.  According  to 
that,  places  having  a  separate  jurisdiction  are  not  to  be 
subjected  to  rates^  in  the  nature  of  a  county  rate,  imposed 
and  assessed  by  the  J  ustices  of  the  county.  What  is  the 
meaning  of  the  words  "  separate  jurisdiction  ?"  The  fair 
merining  is,  a  separate  jurisdiction,  co-extensive  with  all 
the  purposes  for  which  county  rates  are  to  be  applied. 


HILARY    TERM,    THIRD    GEO.    IV.  86 

As  far  as  county  rates  are  to  be  applied  to  the  prosecu-        IW^ 
tion  of  criminals^  a  separate  jurisdiction  would  have  refer-         j^^^ 
ence  to  such  an  object.     But  that  is  not  the  case  with  ^* 

the  city  of  Bath.  The  city  Justices  have  a  separate  juriiH 
diction  over  offences  of  one  description^  but  not  of  an- 
other; and  therefore  it  seems  to  me^  that  for  the  ex- 
pences  thrown  upon  the  county  with  reference  to  offences 
of  the  latter  description,  for  which  the  charter  of  the  city 
provides  no  jurisdiction,  they  are  liable  to  contribute  to 
the  county  rate.  I  do  not  think  that  they  are  at  ^1  ex- 
empted by  the  58  Geo.  3.  c.  70,  to  which  reference  has 
been  made.  We  are  to  construe  the  55  Geo.  3.  accord- 
ing to  the  construction  which  ought  to  have  been  put 
upon  it  at  the  time  that  act  passed,  and  I  think  the  con- 
struction we  are  now  putting  upon  it  is  most  reasonable^ 
and  one  which  ought  to  have  been  put  upon  it  at  that 
time.  The  58  Geo.  3.  only  recites,  that  doubts  and  diffi- 
culties may  arise.  It  does  not  give  any  legislative  expo- 
sition as  to  the  construction  to  be  put  on  the  55  Geo.  3 ; 
and  the  former  would  not  be  co-extensive  with  that  con- 
struction which  the  latter  requires,  because  the  58  Geo.  3. 
only  provides  for  the  expences  of  the  prosecution'  of 
felons,  but  does  not  provide  for  the  expence  of  their  main- 
tenance ;  so  that  as  to  that  object  there  would  be  no 
relief  against  the  city  of  Bath.  It  therefore  seems  to  me,  . 
that  the  fair  construction  of  this  act  of  the  55  Geo,  3.  is  to 
make  every  place  within  the  county,  contributing  to  the 
county  expence,  liable  to  contribute  to  the  county  rate^ 
Justices  may  have  a  separate  jurisdiction  as  to  some  pur- 
poses ;  but  if  their  jurisdiction  does  not  extend  to  all  the 
purposes  for  which  the  county  Magistrates  have  jurisdic- 
tion, they  must  contribute  their  portion  to  the  county  rates. 

HoLROYD,  J. — I  am  also  of  opinion  that  the  city  of 
Bath  is  liable  to  contribute  to  the  county  rate.    In  order 
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to  bring  it  within  the  exemption  in  the  proviso^  it  must 
have  a  separate  jurisdiction.  The  words  **  having  a  sepa- 
rate jurisdiction"  must  mean  a  jurisdiction  separate  and 
co-extensive  with  the  commissions  for  the  county. 


Postea  to  the  prosecutors  (cr). 


(a)  Besif  J.  was  absent. 


The  King  v.  The  Justices  of  Cambridoeshirb* 


Defendant  \jOOPTiK  moved  for  a  rule  to  shew  cause  why  a  man-^ 
convicted  of  damus  should  not  issue  to  the  Justices  at  Sessions^  com* 
ine  a  tnm^ik     "^*°d^"8  them  tQ  enter  continuances  and  receive  evidence 

gate  without     iq  support  of  an'  appeal  against  the  conviction  of  one 

paying  toll,  ^'^  .  . 

the  Sessions,     Benjamin  Dennis,  for  forcibly  passing  without  paying  toll 

ject^eyi-  ^^*  through  a  turnpike  gate,  erected  on  the  road  leading  from 
tb  "t^th  ^  ^^^^  "^^  *^  SoAa»i,  in  the  county  of  Cambridge,  by  virtue  of 
had  been  an-     a  local  act  of  parliament ;   and  why  another  mandamus 

lawfully  erect< 
ed,  and  this 
Court  refused 
a  mandamus  to 
compel  the 
Sessions  to 
receive  such 
evidence,  the 
admissibility! 

of  it  being  ex-  said  road.  It  appeared  (hat  Dennis  had  been  convicted 
ciusively  a  ,  "^ 

question  for      in  December,  AS9,\,  of  forcibly  passing  through  the  gate 

the  Justices :      .  .•  ,  -         i'        ^      ^i^     cf      -  •     ^ 

and  the  Court    ^°  question,   and  upon  appealing  to  the  bessions  against 

also  refused  to  ^jjg  conviction,  he  offered  to  prove  in  justification  of  the 
issue  a  manda-  '  r  j 

iiittstotheSes-  act,  that  the  gate  had  been  wrongfully  erected  under  the 
an  original        statute  13  Geo.  3.  c.  84.  s.  5,  passed  for  making  the  road 

tDuchi^ihe      *"  question,  inasmuch  as  the  gate  was  erected  without  the 

conduct  of  Uie 

trustees  in  the  erection  of  the  gate'  after  a  lapse  of  twenty-six  years,  from  the  time 
wKen  it  was  erected,  leaving  the  party  to  proceed  by  indictmeut  for  tlie  uuibauce,  or 
action  of  trespass  if  his  passage  was  obstructed. 


should  not  issue  to  the  same  Justices,  commanding  them 
to  receive  the  complaint  of  the  said  Benjamin  Dennis, 
against  the  trustees  of  the  said  road,  for  having  wrongfully 
erected  the  turnpike  gate  in  question,  without  any  autho- 
rity under  the  act  of  parliament  passed,  for  making  the 
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Concurrence  of  the  requisite  number  of  trustees  therein        1822. 

nlentioned.     The  6th  section  of  that  statute  required,  that        ^^^ 

seven  trustees  of  the  district  should  concur  in  erecting  «• 

,  ,  ,      .  ^ .  ,  .     Justices  of 

the  gate^  whereas  only  six  were  parties  to  the  act^  and   cambridge- 

one  of  those  six  had  been  appointed  to  another  trust,  shire. 
and  had  no  authority  whatever  to  take  part  in  the  pro- 
ceeding. The  Justices,  however,  thought  such  evidence 
inadmissible,  and  confirmed  the  conviction.  The  appel- 
lant then  proposed  to  institute  an  original  complaint 
against  the  trustees  for  the  alleged  wrongful  act  in  erect- 
ing the  gate  without  authority,  but  the  act  complained  of 
having  taken  place  twenty-six  years  since,  the  Sessions 
thought  they  had  no  jurisdiction,  and  therefore  refdsed  to 
hear  the  complaint  at  that  time,  but  respited  it  to  the 
last  Easter  Sessions,  and  then  discharged  it  for  want  of 
jurisdiction.  It  was  now  contended,  that  the  evidence 
rejected  upon  the  appeal,  was  perfectly  admissible  upon 
the  issue  then  before  the  Sessions,  because,  if  the  gate 
had  been  wrongfully  erected,  no  offence  was  committed 
in  passing  throngh  without  paying  toll,  and  therefore 
the  mandamus  ought  to  go  to  compel  the  Justices  to  re- 
ceive it.  As  to  the  other  application,  the  lateness  of 
the  complaint  was  no  objection,  because  no  length  of 
time  could  sanction  a  public  nuisance.  In  point  of 
fact,  the  illegality  of  the  act  in  erecting  the  gate  had 
not  been  discovered  until  recently,  and  therefore  tl^e  com- 
plainant could  not  be  precluded  by  the  maxim,  vigilanti- 
bus  fion  dormientihus  servit  lex.  The  Sessions  therefore 
ought  to  have  entertained  this  complaint. 

Per  Curiam. — ^There  b  no  foundation  for  either  of  the 
applications  made  in  this  case.  With  respect  to  the  mo- 
tion for  a  mandamus  to  receive  evidence  upon  the  appeal, 
there  seem  to  be  two  answers  to  it,  first,  that  the  Ses- 
sions are  to  judge  what  is  or  is  not  admissible  evidence, 
generally,    and  we  cannot  interfere  with  their  judgment 
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1829.        in  that  respect ;   and  second^  (which  is  the  more  sub* 

^^^        stantial  answer,)  that  we.  are  not  aware  of  any  instance 

V*  in  which  this  court  has  interfered  by  mandamus  where 

Justices  of 
Cambriiigs-  the  Sessions  have  beard  the  appeal,  because  they  have  not 

»HiRB.  received  all  the  evidence  which  the  party  thinks  ought  to 
have  been  received.  The  Court  of  Quarter  Sessions  are 
alone  competent  to  exercise  their  judgment  as  to  what 
witnesses  are  admissible,  and  what  evidence  is  to  be  re- 
ceived, and  if  this  Court  were  to  interpose  and  grant  a 
mandanms  to  thetn,  because  they  have  admitted  an  in* 
terested  witness,  or  have  rejected  a  witness  not  interested^ 
we  should  be  going  much  further  than  we  have  hitherto 
gone  on  any  former  occasion.  In  one  or  two  instances 
applications  of  this  description  have  been  made,  but  the 
Court  halve  said  they  could  not  properly  grant  a  manda- 
mus where  the  matter  has  been  heard,  and  where  the 
Justices  have  exercised  their  discretion  as  to  the  evidence 
received.  As  to  the  applicationr  for  a  mandamus  to  hear 
the  complaint  against  the  erection  of  the  gate  in  question, 
as  being  contrary  to  Id  Geo.  3.  c,  84.  s.  5,.  it  seems  to  us, 
that  that  clause  does  not  apply  to  the  subject,  and  if  it 
did,  we  are  of  opinion,  that  we  ought  not,  in  the  exer- 
cise  of  that  sound  discretion  which  influences  the  Court 
on  such  occasions,  to  grant  a  mandamus  to  hear  a  com- 
plaint'  in  this  summary  way.  A  mandamus  i?  generally 
granted  where  there  is  no  other  remedy  open  to  die  party 
complaining,  but  beyond  all  question  there  are  other  re- 
medies in  this  instance.  If  the  gate  in  question  has  been 
wrongfully  erected,  it  is  a  nuisance  on  the  highway,  and 
may  be  removed  as  such  by  indictment ;  but  the  more 
adequate  and  proper  mode  is  to  bring  an  action  of  tres- 
pass if  the  party  is  forced  to  pay  the  toll,  and  then  the 
validity  of  the  proceeding  in  erecting  the  gate  may  be 
fairly  brought  in  question.  But  the  complaint  in  this 
case  ,comes  so  very  late,  that  on  that  ground  alone  we 
pught  not  to  interfere  in  a  summary  way  by  mandamus, 
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and  nine  feel  the  less  reluctance  in  refusing  the  rtilei  iie-^        1822. 
cauie  the  party  has  other  remedies  open  to  him. 


Rex 

t>. 


Rule  refused  (a).         Justices  of 


saiRB. 


(tt)  AbMt,  C.  J.  was  gooe  to  GmUOuiL 


The  Kino  t;.  The  Inhabitants  of  St.  Austell.       Wednuda^^ 

May  B. 


\J  N  appeal  to  the  Sessions,  by  Thomas  Carlj/on,  Esq.  Landlord,  not 
against  a  poor's  rate  made  for  the  pafish  of  St.  Austell,  «,e  Jarii^^^ 

in  the  county  of  Cornwall^  in  which  he  was  assessed  for  having  grant- 

1  f  i-  •        .  11    1  /-I  .      .       •  ®"  a  licence 

the  copper  dues  of  a  certain  mme  called  Lnnms^  situate  for  twenty-one 

in  that  parish,  in  the  sum  of  244/.  l6s.,  the  Sessions  taS\dventar- 
quashed  the  rate,  subject  to^the  opinion  of  this  Court,  on  ^eraf^^der 
the  following  case : —  a  close,  re- 

Mr.  Carlyon,  at  the  time  of  making  the  assessment  in  himself  a  cer- 
question,  and  long  before,  was  an  inhabitant  of  the  parish  ^'Sj^'ore  iS^ 

of  St.  BlazeUy  and  not   an  inhabitant  of   the  parish  of  Improved  and 
y  ,  merchantable 

St,  Aiistell,  nor  the  occupier  of  any  land,  house,  or  other  state,  and 
property  therein,  unless  he  be  deemed  to  be  such  in  re-  adventurers 
spect  of  the  dues  after  mentioned.     Being  seised  in  fee  of  ^capation^^ 
the   lands   within   which   the    mine   after   mentioned   is  *j*«  ""ine  for 
situate,  Mr.  Carlyon  did,  by  indenture^  dated  12th  Janu--  procuring  the 
art/,  1811,  give  and  grant  to  Joshua  Rowe,  his  partners,  aWeVor'^ere- 

fellow  adventurers.  &c.  full  and  free  liberty,  licence,  &c.  l^ef  of  the 

.  .        .  •' '  '  poor  m  which 

to  dig,  work,  mine  and  search  for  tin,  tin  ore,  copper,  the  mine  is  si- 
copper  ore,  &c.  in  that  part  of  his  lands  called  Crinnis,  spect' of  such 

situate  in  the  parish  of  St.  AustelL  and  the  same  to  take,  ""^^^f^®^  ^^T- 

•^  '  /  portion,  and  m 

carry  away,  and  convert,  and  dispose  of  to  his  and  their  respect  there- 
own  use,  and  within  the  limits  of  the  sett  thereby  granted,  considered  as 
to  dig  and  make  such  adits,  shafts,  &c.  and  to  erect  such  theTand  bv  ^^ 
sheds,  &c.  as  the  said  adventurers  should  from  lime  to  *?^  l*^°*l*  ^^ 

^  the  advetttnr« 


ers. 
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IMS  ^^  ^^"'^  necessary ;  To  hold  the  same  for  the  term  of 

\^v^  twenty-one  years,  the  said  adventarers  yielding  and  pay- 

The  King  j^g^  laying  out,  and  delivering  upon  the  grass  unto  ^nd  for 

The  the   use  of  the  said  Thomas  Carlyon,   his  heirs  or  as- 

In  HA.  A  VTA.  UTS 

oi  signs,  one  full  eighth  part  or  share,  or  dish  of  all  tin,  tin 

&t  AusTEiA,   ^j.^^  g^^  ^j^j^jj  rfiould  or  might  by  virtue  of  the  said  in- 

denture  be  brought  to  grass  within  the  limits  of  the  sett 
•  granted,  the  same  having  be^a  first  well  and  sufficiently 
spalled,  picked,  washed,  &c.  according  to  the  several 
natures  thereof^  made  merchantable  and  fit  to  be  smeked, 
aiid  jFairly  divided  and  laid  out  upon  the  grass  at  the  costs 
and  charges  of  the  said  adventurers.  The  indenture  con- 
tained covenants  on  the  part  of  the  adventurers  to  pay  or 
deliver  to  the  said  grantor,  his  heirs,  &c.  the  one*eighth 
part  share  reserved  in  the  indenture,  or  to  pay  the  value  of 
such  part  or  share  in  money,  at  his  election,  at  such  best 
price  as  the  same  could  be  sold  for,  within  two  months 
at  the  farthest  after  the  minerals  should  be  returned  and 
sold.  By  other  covenants  four  days  notice  was  required 
fo  be  given  to  the  grantor  of  weighing  and  dividing  the 
mHieraFs  procured  ;  and  further,  that  the  grantee  and  his 
fellow  adventurers  should  pay  and  discharge  all  rates, 
taxes,  and  assessments,  which  should  be  imposed  during 
the  term,  granted  upon  the  minerals,  or  the  money  arising 
from  the  sale  thereof,  or  the  dues  reserved,  or  upon  the 
grantor,  for  or  in  respect  of  the  same;  and  that  the 
grantees  should  indemnify  and  save  him  harmless  from 
such  impositions.  In  conclusion,  the  grantees  covenanted 
during  the  term  to  work  the  premises  granted,  in  the 
most  proper  and  effectual  manner,  with  a  sufficient  num- 
ber of  labouring  miners,  unless  prevented  by  water  or 
other  inevitable  impediment.  Under  this  grant,  and  ever 
since  the  date  thereof,  tlie  mine  has  been  worked  by 
Mr.  Rozce  and  certain  adventurers  claiming  under  him,  at 
their  sole  risk  and  expence,  and  without  any  expeuce,  risk 
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QT  interference  whatsoever,  on  the  part  of  the  grantor,  Va-        1822. 
rious  shafts  and  other  works  necessary  to  obtain  ore  hav- 


ing been  dug,  and  buildings  erected  by  the  adventurersi       '    r. 

at  a  great  expence,  under  and  by  virtue  of  the  grant.    The  imuaTitanti 

mine  and  all   the  erections   thereon  have  alwavs  been,  ®^ 

.  .  •  St.  Austjslu 

since  the  date  of  the  grants  and  still  are,  in  the  sole  occu- 
pation and  possession  of  the  adventurers.  The  mine  is 
a  declining  mine.  The  ores  raised  from  time  to  time^ 
after  undergoing  the  process  of  cleansing,  at  an  expence 
varying  according  to  quality  from  one  to  fifteen  shillings 
in  the  pound  upon  the  market  price,  have  been  from  time 
to  time,  before  calcination  and  smelling,  sold  by  the  ad- 
venturers, sometimes  by  public,  and  sometimes  by  private 
contract,  when  they  thought  fit,  without  any  control  on  the 
part  of  the  grantor.  No  part  of  the  ores  raised  has  ever 
been  rendered  to  the  grantor  in  kind ;  but,  in  lieu  thereof^ 
one-eighth  part  of  the  money  arising  from  the  sales 
thereof  has  hitherto  been  paid  to  him'  in  pursuance  of  the 
indenture.  The  grantor  has  heretofore  been  rated  for 
the  relief  of 'the  poor  of  the  parish  of  St,  Austell,  in 
respect  of  the  one-eighth  part  of  the  money  arising  as 
aforesaid,  and  has  paid  his  assessments  up  to  the  time  of 
the  present  appeal.  The  farm  under  which  the  mine  is 
situated  has  always  been  occupied  by  a  private  indivi- 
dual, as  tenant  of  Mr.  Carlj/on,  at  a  yearly  rent,  and  the 
tenant  is  rated  to  the  poor  of  St.  Austell  for  the  same. 
The  question  for  the  opinion  of  the  Court  is,  whether 
Mr.  Curlyon  is  liable  to  contribute  to  the  relief  of  ithe 
poor  of  St.  Austell,  in  respect  of  the  dues  reserved  and 
paid  in  and  under  the  indenture  mentioned.  A  rule  nisi 
having  been  obtained  for  quashing  the  order  of  Sessions, 

Wilde  shewed  cause,  and  contended  that  the  dues  re- 
served by  the  indenture  were  not  liable  to  be  rated.  He 
endeavoured    to    distinguish    this  case    from    Rowk  y. 
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1822.        Gells(a)y  Rex  v.  St,  Agnes  (b)^  and  Uex  \.  The  Baptist 

"^^     '   Mill  Company  (c),  and  relied  upon  Rex  v.  The  Earl  of 

«.  Pamfret(d),   and  liex  v.  Bishop  of  Rochester  (e).    He 

IiiKABiTANTs  ^^^'^  Qpon  the  circumstances  that  in  this  case  the  appel*- 

-    A*^T  tt    ^^"^  ^^^  "^^  ^"  inhabitant  of  St.Justell\  that  the  lord 

had  no  occupation  of  the  inine^  being  excluded  by  the 
terms  of  the  grant  that  the  adventurers  had  the  sole  oc* 
cupation ;  that  it  was  a  failing  mine ;  that  the  dues  paid  to 
the  lord  were  in  the  nature  of  a  rent,  and  therefore  not 
rateable ;  that  the  surface  of  the  soil  was  rated  ;  and  that 
the  tenant  actually  paid  tlie  rates.  This  was  an  attempt^ 
he  contended,  to  rate  a  money  rent  in  the  hands  of  the 
lord^  who  did  not  reside  in  the  parish,  and  who  therefore 
not  being  an  inhabitant,  in  any  sense  of  the  word,  could 
only  be  rated,  if  at  all,  as  an  actual  occupier  of  the  mine. 
Now  the  occupation  was  negatived  by  the  case ;  and  there- 
fore, independently  of  any  other  objection,  the  lord  could 
not  be  rated.  He  urged  the  impolicy  of  any  refined 
construction  of  the  doctrine  of  occupation  in  a  case  of 
this  nature,  considering  the  anxiety  of  the  legislature  to 
protect  property  of  this  description,  and  the  encourage* 
ment  which  ought  to  be  extended  to  mining  adventurers^ 
whose  interest  must  be  materially^  affected  by  holding  such 
property  rateable. 

Adam,  contr^,  was  stopt  by  the  Court. 

Abbott,  C.  J. — ^Though  there  may  be  some  degree 
of  refinement  in  holding  that  a  person  deriviug  consider* 
able  profit  from  land^  who  is  not  an  inhabitant,  is  liable 
to  pay  the  burthens  of  the  parish  ;  yet,  I  think,  consider* 
ing  that  the  mode  in  which  such  profit  is  collected,  tends 
to  increase  the  burthens,  by  bringing  a  number  of  labour- 

(«>  Cowp.  451.  (rf)  5  M.  &  S.  141. 

(6)  3  T.  R.  480.  (e)  12  Eaat,  355. 

(c)  IM.&S.  612. 
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ers  and  artificers  into  the  parish,  there  seems  to  be  no  haril*        1B22. 
ship  in  the  principle.     I  confess  I  am  unable  to  distin-      -,^*'''**' 
gttish   the  present  case  from  Rowls  v.  Gells  and  Rex  v«  «. 

The  Baptist  Mill  Company y  and  I  think  we  ought  to  de-  ijiHABrrAww 
cide  this  case  according  to  the  opinion  pronounced  by  the  ^^ 

Court  in  tliose  cases.    Notwithstanding  what  has  been 
urged  in  this  case^  I  cannot  distinguish  the  rate  of  interest 
which  the  adventurer  has  acquired  in  the  mines  under  a 
grant  or  licence  like  the  present^  from  that  which  he  has 
when  he  works  under  a  custom  prevailing  in  a  particular 
district,  suqh  as  e&isted  in  those  two  cases.    I  think  this 
<:skae  is  distinguishable  from  Rex  v.  The  Earl  of  Pomfrei 
in  two  particulars*     In  that  case  the  owner  of  the  mines 
had  made  an  absolute  Jease  of  all  the  minesi  together  with 
certain  mills  and  other  premises  therein  described;  the 
possession  therefore  passed  by  the  lease  to  the  lessees  ab- 
solutely.   Whereas  here  the  possession  of  the  adventurer 
is  only  of  that  part  of  the  mine  which  he  has  worked. 
The  other  distinction  is,  that  in  this  case  the  reservation 
or  render  is  of  a  part  of  the  native  minerals  in  a .  dressed 
state,  as  in  the  case  of  Rowh  v.  Gells  ;  and  not  a  part 
of    a    different    subject,    as   was   the    case    in  Rex  v. 
The  Earl  of  Pomfret,  where  the  render  was  not  of  the 
native  mineral,  but  a  render  of  something  in  an  altered 
state,  having  first  undergone  the  process  of  smelting.     In 
these  two  particulars  this  case  is  distinguishable  from  Rex 
V.  The  Earl  of  Pomfret.     Acting  upon  the  authority  of 
Rowls  V.  Gells  and  Rex  v.  The  Baptist  Mill  Company, 
I  think  Mr.  Carlyon  is  liable  to  be  rated  in  respect  of 
these  dues.    In  so  deciding  this  case,  I  feel  the  less  re-, 
hictance ;  for  if  this  be  not  the  subject  of  a  poor's  rate, 
Mr.  Carlyon,  when  an  attempt  is  made  to  levy  the  rate 
upon  him,  may  bring  an  action  against  the  persons  who 
enter  to  levy,  and  have  the  question  settled  in  a  different 
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1822»         form  from  the  present^  if  he  is  dissatisfied  with  this  deci- 


The 
IftRABiTAiiTs      Bayley,  J. — We  ought  to  lay  out  of  the  question  the 

8t^  Austeu..  ^^^^>    ^^^^  ^"  ^^^^  particular  case   the  mine   is  a  failing 

mine ;  for,  whether  failing  or  not,  the  property,  which  is 
the  subject  of  the  present  rate,  is  a  beneficial  and  useful 
property  to  the  person  upon  whom  the  rate  is  made.      In 
Rex  V.  Parrott  (a),  which  was  the  case  of  a  coal-mine,  it 
was  decided,  tliat  whether  the  mine  was  thriving  or  not,  if 
it  were  the  subject  of  a  rate,  it  must  still  be  rated.     But 
the  short  ground  upon  which  my  opinion  is  founded,  is, 
that  this  comes  within  the  principle  laid  down  in  Rozcb  ▼• 
Celts,   Rex  v.  The  Baptist  Mitt  Company,   and  Rex  ▼. 
St.  Agnes,  and  is  distinguishable  front  Rex  v.  The  Marl 
of  Pomfret  and  Rex  ▼.  The  Bishop  of  Rochester.       In 
the  former  cases  the  Court  acted  upon  the  principle,  that 
the 'persons  on  whom  the  rate  was  to  be  imposed,  were 
to. be  considered  as  the  occupiers  of  the  land;  and,  in  re- 
s()ect  of  the  occupation  of  the  land,  had  derived  a  bene- 
ficial profit ;  but,  in  the  latter  cases,  the  Court  came  to  a 
different  conclusion,  becausTe  the  party  had  completely  di- 
vested himself  of  the  possession ;  and  therefore  he  ought 
not  to  be  held  rateable.     Here  the  party  has  not  divested 
himself  of  the  possession.     The  case  of  Rowls  v.  Gells 
first  decided  that  the  person  first  entitled  to  the  lead  was 
liable  to  be  rated ;  and  the  only  way  in  which  it  is  at- 
tempted to  distinguish  that  case  from  this,  is,  that  there 
the  person  first  taking  the  lead,  was  the  assignee  of  the 
lord  of  the  manor^  and  not  himself.     That  makes  no 
distinction  ;  for  if  the  lord  would  not  be  liable,  the  assig- 
nee would  not  be  liable.    The  only  way  of  making  him 
rateable  is  by  considering  him  to  a  certain  extent  as  the 
occupier  of  the  land*    That  case  was  followed  by  Rex  v. 

(a)  5  T.  R.  596. 


HILARY   TfittM,    THIHD   GEO.  1V»  Ofl 

Sir.  Jgnes,  and  U^jt  v.  The  Baptist  Mill  Company.  When        itwft, 

those  cases  came  before  the  Court,  they  were  fully  con-      r^^"^ 

'        ^  ^  The  Kina 

sidered  with  reference  to  tlie  langirage  of  the  stat.  43  JE/ir.     -      r. 
c.  €.     The  Court  Were  anxious  to  see  whether  each  par*  iwHAviTAirTf 
ticular  case  fell  within  the  words  of  that  act.    Then  upon  ^^  awmjx. 
what  principle  was  it  that  they  laid  down  the  rule^  tlwt 
the  lord  who  receives  an  aliquot  part  of  the  produce  of 
the  mine,  is  rateable  ?     Wliy  it  was  upon  this,  that  the 
lord  must  be  considered  as  occupying  the  land   by  the 
hands  of  the  adventurers ;  and  that  it  was  possessed  by  ^ 

bim  when  he  bad  his  share  of  the  produce,  after  satisfy- 
ing the  adventurers  for  their  labor  and  risk;  and  that 
though  the  adventurers  w*ere  to  work  and  to  have  the  sole 
and  exclusive  privilege  of  working,  yet  as  they  were  to 
work  and  raise  for  his  benefit  part  of  the  produce  of  the 
mine,  he  was,  by  their  hands  and  by  tiieir  labour,  to  acer* 
tain  extent  a  joint  occupier  of  the  land.  That  was  the 
priHcipIe  upon  which  those  decisions  *  were  founded.  I 
agree  that  the  reason  given  for  such  a  decision  is  to  a  cer- 
tain degree  refined ;  but  that  was  the  reason.  Such  was 
the  principle  of  Rowls  v.  Cells,  and  the  other  cases  men- 
tioned. But  when  the  cases  of  Rex  v.  The  Bishop  of 
Rochester  and  Rex  v.  The  Earl  of  Pomfret  came  before 
the  Court,  they  said  that  those  cases  \i  ere  distinguishable, 
because  there  the  lord  had  entirely  let  the  mines;  and  whe- 
ther they  were  worked  or  not,  still  he  was  out  of  posses* 
sion,  and  therefore  could  not  be  considered  as  tife  occu- 
pier, and  the  working  by  the  adventurers  was  not  a  work- 
ing for  him  and  them  jointly,  but  exclusively  for  them- 
selves. Whether  they  worked  or  not,  the  legal  possession 
was  in  the  miners.  In  the  latter  case  the  miners  paid  a 
money  rent,  and  therefore  the  relation  of  landlord  and 
tenant  subsisted  between  the  parties  to  all  intents  and  pur- 
poses. In  tlie  present  case  there  is  this  difference,  that 
the  adventurers  entitled  under  this  instrument  have  not  the 
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1822.        entire  occupation.  They  have  the  exclusive  right  of  work- 
^""^^^        ing  the  mine ;  but  that  does  not  give  them  the  entire  and 
9.  exclusive  occupation.    Upon  the  gjrounds,  therefore^  that 

iMHABiTAHTs  ^^  instrumcnt  does  not  profess  to  convey  the  minerals 
.  ^^  .  until  they  are  worked ;  that  it  does  not  contain  proper 
words  of  deouse,  but  merely  grants  these  persons^atmost, 
^  the  privilege  of  digging  and  sinking  adits,  not  for  their 
sole  benefit,  but  upon  the  terms  that  they  shall  leave  upon 
the  grass,  for  the  benefit  of  the  lord,  a  portion,  in  a  €e^ 
tain  improved  state,  of  what  they  shall  get  from  the  mine, 
it  seems  to  me  that  the  case  ranges  itself  within  the  prin- 
ciple established  by  Rowk  v.  Gells  and  Rex  v.  Th^  Bap- 
tist  Mill  Company ;  and  that  Mr.  Carljfon  must^  by  the 
bands  of  these  adventurers,  be  considered  to  a  certain 
extent  as  the  occupier  of  the  Ihnd ;  and  if  so,  he  is  clearlj 
rateable* 

HoLROYD,  J.  (who  had  only  heard  part  of  the  «i]gu- 
ment)  said, — ^That  as  far  as  be  had  heard  the  case,  it 
clearly  fell  within  the  range  of  Rowls  v.  Gells,  and  the 
cases  subsequently  decided,  following  up  the  principle 
there  laid  down. 

Best,  J.  concurred  with  the  rest  of  the  Court. 

Order  of  Sessions  quashed. 


EASTKR  TERM,   THIRp   a.£p.  IV.  07. 


The  KiKo  t^.  The  Inhabitants  of  Wiiitehavbk*      Satitrdu^, 

May  6. 


Y  aa  order  of  two  Justices,  Mary  M'Comick  was  re-  The  daogbter 
moved  from  the  township  of  Whitehaven   to  the  town-,  ^/nu^'prer- 
ship  of  Workington,  both  in  the  county  of  Cumberland.  "«"*  or  a  child 
iJp^n  appeal  the  Sessions  quashed  the  order,  subject  to  bomabastard, 
die  opinion,  of  the  Court  upon  the  following  case : —  wtnaily*  ^^ 
The  pauper,  Mary  M^Comick,  an  unmarried  woman,  ^*j;8**^*«  ^^ 
With  child,  and  thereby  chargeable,  but  who  bad  not  ap-  c.  loi.  s.  6. 
pUed  for,  or  received  parochial  relief,  was  removed  from  edtoher?irth 
Whitehaven  to  Workington,  the  place  of  her  birth  settle-  ^J!^^^"*  '** 
ment.    The  pauper,  at  the  time  of  her  removal,  was  though  no- 
above  the  age  of  twenty-one,  had  gained  np  settlement  for  aod  the  bead* 
herself,  was   unemanqipated,  and   was  living   with   her  5oe»  not* 

lather  and  mother,  as  part  of  their  family.  '  The  father  through  her 

.  become 

and  mother  were  both  /m/i,  and  had  gained  no  settle-  chargeable  by 
ment  iu  England*    The  father  had  not  applied  for,  or   qmuS,  c.  i3. 
received  apy  relief  from  the  removing  township  for  him-  *•  ^»  ^^^  ^ 
self,  or  for  any  part  of  his  fafuily.     The  father  was  not  whole  family 
examiued  before  the  removing  Magistrates.     The  question  trdimd. 
for  the  opipion  of  tlie  Court  is,  whether,  under  the  pro- 
visions of  the  59  Geo.  3.  c.  12,  and  ^the  above  cin^um- 
stances,  the  pauper  was  properly  removed  to  the  place  of 
her  birth  settlement  i 

F.  Pollock  and  Armstrong,  in  support  of  the  order  of 
Sessions.  !|1ie  question  in  this  case  is,  whether  an  un- 
married woQian,  above .  the  age  of  twenty-one,  uneman- 
cipated,  happening  to  be  born  in  this  country,  her  parents 
being  Irish,  can,  by  reason  of  her  pregnancy  (whereby 
fihe  herself  becomes  chargeable),  in  construction  of  law, 
/ender  her  parents  <;hargeable,  and  thereby  make  it  im- 

YOL.  I.  o 
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1833.        perative  upon  the  Justices  to  remove  the  whole  family  to 
ThTKTNo      ^^^^^^  •>y  force  of  the  statute  59  Geo.  3.  c,  12?    The 
V.  order  of  removal  is  bad  on   two   grounds;    first,   the 

Inhabitants  Justices  have  not  examined  the  pauper's  father,  whi6h 
""mTver.^      *®y  ^®  i^equired  to  do  by  59  Geo.  3.  c.  12.  s.  33 ;    aud, 
^  second,  they  should  have  removed  the  pauper  and  the 

whole  of  her  family   to  Ireland,  they  having  becooie 
chargeable  through  her  means,  she  being  unemancipated, 
pregnant  of  a  child  likely  to  be  bom  a  bastardy  and 
having  no  birth  settlement  in  this  country.    As  to  die 
first  point,  the  words  of  the  33d  section  of  the  statute  are 
usperative.     It '  declares,  that   ^  it  shall  be  lawful,  and 
th^  Justices  are  hereby  required'^  to  examine  the  father; 
and  Bayleify  J.  in  Rex  v.  Leeds  (a). says,   "these  are 
words  of  compulsion  on  the  ^Magistrates."     By  oniitdng 
such  examination  therefore,  and  only  examining  the  mo- 
ther as  to  the  birth,  the  removing  Justices  have  arrived  at 
a  wrong  conclusion,  and  contrary  to  the  statute.    For 
this  there  is  no  express  authority ;   but  the  objection  is 
analogous  to  the  cases  where  the  Justices  do  not  take  Ae 
examinations  touching  the  pauper's  settlement,  or  do  not 
join  in  the  adjudicaition  as  to   the  settlement.    Then, 
secondly,  under  this  statute  the  Justices  have  no  discre- 
tion to  exercise ;   for  if  a  case  comes  before  them  where 
the  member  of  a  family,  the  head  of  which  has  no  le^V 
settlement,  but  is  a  native  of  Scotland  or  of  Ireland,  be^ 
comes  chargeable,  and  he  o't  she  is  unemancipated,  it  is 
incumbent  on  the  Justices  to  examine  the  head  of  the 
Amily,  and  send  him,  together  with  his  family,  to  Scat-' 
land  or  Ireland,  as  the  case  may  be.  [Bayley,  J. — That 
is,  provided  the  individual,  who  becomes  chargeable,  hafii 
a  right  to  look  to  the  parent  for  support  at  diat  time.] 
When  a  young  woman  remains  unemancipated,  and  a  part 
of  her  fother^s  family,  she  is  entitled  to  look  to  him  f(Hr 

(«)  4  Bam.  &  Aid.  501. 
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support ;   and  if  she  becomes  chargeable,  then  the  he'ad        18M. 
of  the  femily  becomes  chargeable  within  the  meaning  of     ^^  ^^^^ 
this  act,  which  declares   "  that  if  any  person  bom  in  «• 

Ireland  becomes  chargeable,  by  himself,  or  his  family/^  Iiihabitawt# 
he  shall  be  removed.     It  is  stated  in  the  case  certainly       hatbh. 
that  the  pauper  had  not  actually  received  relief;    and  th^e 
words  in  the  act  are   ''  actually  chargeable  :"   but  still  by 
the  35  Geo.  3.  c.  101.  s.  6.  it  is  provided  that  every  un- 
married young  woman,  pregnant  bf  a  child  likely  to  be 
born  a  bastard,  shall  be   ''  deemed  and  taken  to  be  a 
person  actually  chargeable.''    It  follows  from  this,  that  if 
the  head  of  a  family,  who  is  bom  in  Ireland^  becomes 
chai^eable  by  one  of  his  children,  he  comes  within  the 
meaning  of  59  Geo.  3.  and  the  whole  family  may  be  re- 
moved to  Ireland.    The  King  v.  Leeds  is  an  express 
authority  to  shew  that  in  all  cases  where  an  Irishman  or 
his  family  are  become  chargeable,  or  constructively  charge- 
able, as  is  contended  in  this  case,  the  whole  family  are  to 
be  removed.     Here  the  head  of  the  family  has  become 
chargeable  through  his  daughter,  and  as  she  has  gained  no ' 
legal  settlement  in  this  country,  the  whole  family  is  to  be 
removed.    The  object  of  the  act  was  to  prevent  an  incon- 
venience which  had  become  prevalent,  namely,  that  of  an^ 
Irish  family  coming  over  into  this  country  for  an  occa- 
sional purpose,  and  having  children  bora  in  this  country, 
entailmg  burthens  upon  the  parishes  through  which  they 
happened  to  pass.    This  is  a  case  of  that  description* 
The  father  of  the  pauper  passing  through   Whitehaven 
twenty  years  since,  happened  to  have  an  increase  in  his 
progeny,  and  now  at  a  distance  of  twenty  years,  the  inha- 
bitants of  Whitehaven  are  called  upon  to  maintain  the 
additional  member  of  the  fapily.    As  the  act  evidently 
intended  to  subject  the  natives  of  Scotland  arid  Ireland, 
coming  to  tliis  country,  to  the  liability  of  being  sent  back 
to  their  native  country,  if  they  became  chargeable  in,  Eng^ 
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IMS.        landf  either  hy  themselves,  or  by  any  member  or  mem-^ 


berg  of  their  family,  this  case  fSdls  within  the  policy  as 
V.  well  as  the  letter  of  the  act,  and  therefore  the  order  of 

taBABiTAifTs  Sessions  was  right.  This  is  not  like  the  case  of  Rex  v. 
^  hTvbj«?"  Oreat  Clacton  (a),  because  there  the  pauper's  father  being 
dead,  and  his  mother  having  gained  a  settlement  in  thb 
country  by  marrying  a  second  husband,  the  pauper  was  to 
be  considered  as  having  no  parent  alive,  and  therefore  not 
within  59  Gea.  3.  c.  12.  There  b  no  doubt  upon  the 
construction  of  the  statute  S5  Geo.  3.  c.  101.  s.  6,  as  to 
tbe.chargeability  of  the  pauper;  and  the  cases  of  Rex  ▼. 
Alveley  (Jx),  and  Rex  v.  Tibbenham  (c),  are  authorities 
upon  the  construction  of  that  act  to  shew  that  an  un- 
married woman,  pregnant  of  a  child  likely  to  be  bora  a 
bastard,  is  actually  chargeable* 

Scarlett,  contrd,  said,  the  whole  argument  m  this  case 
turned  upon  what  was  supposed  to  be  the  meaning  of  this 
.  act  of  parliament.  The  fallacy  here  was,  in  applying  a 
constructive  chargeability  of  a  single  individual  to  the 
whole  family.  The  evident  intention  of  the  statute  was. 
to  make  the  whole  family  removable  only  when  the  whole 
became  chargeable,  and  where  the  parent  was  not  of 
ability  to  maintain  his  children.  Now  for  any  thing  that 
appeared  here,  the  parent  was  in  a  condition  to  maintain 
the  pauper,  and  it  would  be  a  most  violent  and  cruel  con- 
atruction  of  the  statute  to  make  the  whole  family  remove- 
able  to  Ireland  under  this,  statute,  because,  by  another  act 
of  parliament  quite  foreign  to  this,  a  young  woman  un- 
married,,  and  with  child,  was  declared  to  be  actually 
chargeable. 

Abbott,  C.  J. — I  really  do  not  know  how  to  say  that 
tife. father  of  the  pauper  becomes  chargeable  by  a  part  of 

(«}  3  Baia.  St  Aldr  410.        (6)  3  Eait,  56S.       (c)  9  East^i89» 


^  V 
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lis  family,  because  this  young  woman  toeing  above  the  age       Ifitt. 
of  twenty-one,  is  by  construction  of  law  liable  to  be  re- 
moved as  a  person  chargeable.     She  is  made  chargeable 
by  the  provisions  of  a  particular  statute.    The  olt}®<^^  ^^  iMHAaiTAiiTt 
the  legislature  in  treating  a  young  woman  unmarried  and       bavxm.  * 
pregnant,  as  chargeable  is,  to  prevent  the  consequences 
of  entailing  a  burthen  on  the  parish  in  which  she  happens 
to  be.  I  take  it,  that  the  meaning  of  th  estatute  59  Geo.  3. 
is,  that  the  whole  family  shall  be  removed  if  the  head  of 
the  family  is  not  of  ability  to  maintain  his  children,  and 
that  they  are  not  to  be  removed  libsolutely  without  any 
regard  ^to  that^ircumstancci 

BAYitSYi  J.  and  Holroyd,  J.  concurred  {fy, 

Order  affirmed* 
(«)  Btf«f ,  J.  was  abwnt* 


Jones  v.  Woollams. 

Declaration  on  bond.  Defendant  craved  oyer, 
and  set  out  the  bond,  which  appeared  to  have  been  given 
by  the  defendant  to  the  plaintiff,  at  Treasurer  of  a  Friendly 
Society,  and  upon,  for,  and  in  respect  of  no  other  cause 
or  consideration  whatever,  as  the  plea  averred;  and  de- 
fendant then  pleaded,  that  ^'  the  rules,  orders,  and  regu- 
lations, under  which  the  said  Society  is  governed,  have 
not,  noir  hath  any  or  either  of  them,  according  to  theform 
of  the  statute  in  such  cs^e  made  and  provided,  been  ex- 
hibited, confirmed,  or  filed  at  any  General  Quarter 
Sessions  of  the  Peace,  or  at  any  adjournment  thereof, 
hotden  in  and  for  the  said  county,  riding,  division,  or 
shire,  where  the  said  Society  hath  been  or  was  esta- 
blished^ as  by  law  they  ought  to  have  been,  which  be  it 


May  14. 


A  bond  given 
to  tlie  Treata" 
rer  iff  a  Bent* 
fit  Society  for 
the  Dse  of  the' 
Society,  is  an 
available  seca* 
rity  at  com- 
mon law, 
though  the 
roles  and  re- 
gulations of 
the  Society 
have  not  been 
exhibited, con- 
firmed, and 
filed  at  the 
Quarter  Ses- 
sions, in  pur- 
suance 01  Stat, 
53  Geo.  3. 
c.  54.  i*  2. 


9. 
WoOtLABfS, 
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lfS3«        ready  to  verify,  wherefore/'  &C«     Demurrer  to  the  plea 
and  joinder  in  demurrer. 

Storks,  for  the  plaintiff,  was  stopt  by  the  Court* 

.  Barnewally  contrd,  contended,  that  as  by  the  statutie 
93  Geo.  3.  c.  54.  8.  £•  the  rules  and  regulations  of  a 
Benefit  Society  are  required  to  be  exhibited,  confirmed^ 
a9d  filed  at  the  Quarter  Sessions  of  the  Peace  for  the 
county,  riding,  division,  or  shire,  where  the  Society  is  es- 
Itablished,  it  was  necessary;  in  order  to  give  validity  to  the 
bond  in  the  hands  of  the  plaintiff,  who  was  the  treasurer 
of  a  Benefit  Society,  for  whose  use  it  was  given,  that  the 
requisites  of  the  statute  should  have  been  complied  with. 
They  had  not  been  complied  with,  and  therefore  the  bond 
was  void* 

Per  Curiam.^-K  there  was  any  thing  in  the  act  of 
S3  Geo.  3.  c.  54.  which  expressly  declared  that  such  aD 
instrument  as  this  should  become  void,  if  the  rules  and 
regulations  of  the  Society  had  not  been  exhibited,  con- 
firmed^  and  filed  at  the  Quarter  Sessions,  undoubtedly  we 
should  give  effect  to  such  a  provision.  But  if  there  is 
nothing  in  the  act  which  makes  it  void,  we  see  no  reasoa 
why  this  should  not  be  a  good  bond  at  common  law.  It 
may  be  true  that  the  Society  may  not  be  entitled  to  the 
benefit  of  the  provisions  of  the  act  of  parliament,  if  they 
do  not  comply  with  the  requisitions  of  the  2d  section; 
but  still  that  will  not  make  the  instnunent  void,  unless  it 
is  so  declared  by  the  statute.  There  is  Ho  prohibition  in 
the  act ;  and  as  this  appears  to  be  a  very  good  bond  at 
common  law, 

Judgment  must  be  given  for  the  plaintiff 
demurrer. 
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The  Kino  v.  The  Inhabitants  of  Barlestons.       fridaif, 

Jtfay  17. 


JdY  order  of  two  Justices;  Samuel  Bloxhy^  his  wife,  and  A  parish  ap- 
one  child,  were  removed  from  the  parish  of  Heather^  in  S^/(bdroro 
the  county  of  Leiceiter,  to  the  parish  of  Barlestone,  in  the  ^^^^]^  ""^ 
eame  county.    On  appeal,  the  Sessions  confirmed  the  c.  iS9,)byaa 
order,  subject  to  the  opinion  of  the  Court  on  the  follow-  master  by  coa« 
>nge»e:-The  mpondents  proved  an  apprenticeship  of  *^,;  ^„,"^1'^. 
the  pauper  to  one  John  Oreasley,  in  the  appellant  parish,  out  the  con- 
and  a  residence  of  forty  days.    The  appellants,  in  order  Justices,  as 
to  shew  a  subsequent  settlement,  produced  a  paper  pur-  ^q^,  3.  ^ 
porting  to  be  an  assignment  of  the  pauper  by  Greashy  ^*^*  ^Vh 
to  one  Thomas  Dalby,  in  the  parish  of  St.  Mary,  Lei"  service  with 
cester,  and  proved  a  residence  of  forty  days  there  under  master  under 
that  assignment.    Greasky  paid  Dalby  51.  at  the  time  of  JJSh  JJ^rigl- 
the  assignment,  and  he  had  received  the  same  sum  from  aal  master, 
the  parish  of  Heather  at  the  time  of  the  original  binding. 
The  assignment  was  executed  by  Greasley,  Dalby,  and 
the  pauper,  and  was  attested  by  two  subscribing  wit- 
nesses.   The  question  for  the  opinion  of  the  Court  is, 
whether,  upon    the  true    construction    of   the  statutes 
S3  Geo.  S.  c.  57,  and  56  Geo.  3.  c.  139,  the  pauper 
gained  a  settlement   by  his  service  under  the  assign- 
ment. 

S.  M.  Phillips  and  Dwarris,  in  support  of  the  order  of 
Sessions,  contended,  that  the  assignment  in  question  not  * 
having  been  made  with  the  consent  of  two  Justices  in 
writing,  as  required  by  32  Geo.  3.  c.  57«  s.  7,  was  not  an 
instrument  under  which  a  settlement  could  be  gained. 
That  branch  of  the  statute,  after  reciting  that  persons 
were  frequently  compellable  to  take  a  greater  number  of 
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pariBb  appreotices  than  they  could  maintain  or  employ, 
and  were  therefore  forced  to  place  out  or  assign  them  t9 
others;  and  that  it  was  proper  that  such  assignments 
riiould  be  legally  made  under  the  inspection  and  control 
of  the  Magistrates,  as  well  for  the  benefit  of  the  appren- 
tice, a^  that  the  original  master  might  be  discharged  from 
his  covenants,  and  that  it  was  fit  that  the  person  to  whom 
any  such  assignment  should  be  made,  and  also  that  tbs 
apprentice^  should  be  subject  to  the  ontinary  jurisdictioa 
of  Justices  of  the  Peace,  with  respect  to  masters  smI 
parish  apprentices^  requires  the  assignment  of  the  appren- 
tice to  be  in  writing  in  the  form,  or.  to  the  effect  then 
mentioned,  with  the  assent  of  two  Justices  under  their 
hands.  From  this  it  is  evident  that  the  legislature  meant 
to  exclude  any  other  manner  of  assigning  an  appr^tice. 
Then  the  9th  section  declares,  that  the  before  mentioned 
provisions  of  the  act  shall  not  extend  to  any  case  of  bind- 
ing where  a  larger  sum  than  51.  shall  be  given.  It  is 
manifest  therefore  that  the  requisition  as  to  the  assign- 
ment, with  the  consent  of  two  Justices,  is  compulsory 
with  tespect  to  all  apprenticeships,  where  the  sum  given 
is  under  5L  Then  follow*s.the  56  Geo.  3.  c.  139,  which 
completely  removes  any  doubt  which  might  exist  upon 
this  question.  That  act  passed  for  the  purpose  of  amend- 
ing the  laws  previously  iu  force  respecting  parish  appren- 
tices; and  by. the  9th  section  it  is  enacted,  *' that  it  shall 
not  be  lawful  for  any  master  or  mistress  to  put  away  or 
transfer  to  any  other,  or  in  any  way  to  discharge  or  dismiss 
from  his  or  her  service  any  parish  apprentice,  without 
such  consent  of  such  Justices"  as  is  directed  in  32  Geo.  3. 
c  57 ;  and  **  that  no  settlement  shall  be  gained  by  any 
service  of  such  apprentice  after  such  putting  away  or 
transfer,  unless  such  service  shall  have  been  performed 
under  the  sanction  of  such  consent  as  aforesaid.*'  Upon 
the  construction  of  bcdtb  these  statutes,  it  is  quite  evident 


The  Kino 

V. 


Barlestons.. 


£A8T£K  TEEM,    THIllD  GEO.    IV.  105 

Ibat  this  asfligmneitt  is  invalid,  and  that  no  settlement  can        181S2. 
be  gained  by  any  sendee  under  it.    The  only  argument 
which  can  be  offered  on  the  other  side,  is,  that  this  as- 
signment took  place  prior  to  the  last  mentioned  statute;  t^h^^**^ 
and  that  the  32  Geo.  S.  c.  67  does  not,  by  force  of  sec.  9,  ^      of 
extend  to  the  case  where  a.  larger  sum  than  5/.  shall  have 
been  given  as  an  apprentice  fee.     But,  referring  to  the 
language  of  both  statutes,  these  objections  are  not  avail- 
able. 

G.  Marriott  and  Simons,  contrsi^  made  two  points. 
First,  that  the  language  of  the  statute  32  Geo.  3.  c.  57, 
a.  7,  will  not  bear  such  a  construction  as  is  contended  for 
on  the  other  side,  inasmuch  as  it  evidently  extends  only  to 
such  apprentices  as  might  have  been  forced  upon  their 
masters  under  the  9  &  10  W^.  3.  c.  11 ;  and, second,  that 
though  the  assignment  in  question  be  not  strictly  valid  as 
an  assignment  within  the  meaning  of  the  statute,  yet  it  is  at 
all  events  an  instrument  sufficiently  expressive  of  the  origi- 
nal master's  consent  to  a  service  with  another  master,  to  en- 
able the  apprentices  by  such  service,  with  such  consent,  to 
gain  a  settlement.  As  to  the  first  objection,  the  7th  sec- 
tion of  32  Geo.  3.  c.  57,  after  reciting,  *^  that  it  frequently 
happens  that  persons  are  compellable^  under  the  9  &  10 
W.  3^  to  take  a  greater  number  of  parish  apprentices,  &c. 
and  are  therefore  forced  to  place  oiit  or  assign  over  such 
apprentices,  &c.'*  goes  on  to  make  the*  provisions  therein 
mentioned  as  to  the  assignment.  It  is  clear,  therefore, 
upon  the  face  of  this  recital,  that  the  section  applies  only 
to  the  cases  where  the  master  is  compelled  and  forced  to 
make  the  assignment,  and  cannot  apply  to  the  case  where 
there  is  a  voluntary  transfer. by  the  first  master  to  the 
second.  The  statute  does  not  apply  where  both  masters 
mutually  consent  to  the  assignment,  and  consequently  the 
settlement  in  this  case  is  legally  gained  under  the  assigiv- 
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182^.       metit.    Tben^  a9  to  the  second  point,  H  i«  ootorionslj 
,^1^^       every  day's  practice  that  assignmento  of  parish  apprentices 

V.  are  made  by  parol,  and  settlements  are  gained  under 

IffiTJijiiTAiiTt  them,  even  without  the  consent  of  Justices,  as  required  i^ 

MflMK-  ^  ^^^  ^»  ^"^^  ^^^  passing  of  the  last  parish  appren- 
tice act,  such  parol  assignments  were  never  questioned, 
even  in  settlement  cases  which  have  beeii  brought  before 
ibis  Court,  in  which  apprenticeships  bav'e  been  in  dispute. 
It  i»  true  that  the  question  of  an  assignment  tit  writings 
without  the  consent  of  Justices,  has  never  come  before 
the  Court ;  but  if  the  validity  of  a  parol  assignment  has 
■ever  been  questioned,  i  JbrHori  an  assignment  in  writ* 
kig  does  not  require  such  consent,  or  at  least  it  is  a  valid 
expression  of  the  master*s  consent  to  another  service, 
whieh  is  all  that  is  required  for  the  purpose  of  conferring 
»  settlement.  The  56  Geo.  3.  c.  139^  having  been  passed 
subsequently  to  this  assignment,  cannot  be  called  in  aid 
of  the  argument  on  the  other  side ;  but  supposing  it  enters 
kifeo  the  question,  it  clearly  implies  that  the  3£  Geo.  3, 
with  regard  to  assignments,  was  not  then  supposed  to 
affect  the  gaining  of  settlements,  as  it  did  not  make  it 
compulsory  upon  the  masters  to  obtain  the  consent  of  the 
Justices ;  and  indeed  diat  latter  statute  is  evidently  refer- 
red to  in  the  56  Geo.  3,  as  one  whicKdid  not  come  up  to 
the  provisions  therein-  made,  for  otherwise  there  cotdd 
have  been  no  occasion  for  the  clause  relating  to  assign- 
ments, and  the  law  might  have  been  left  as-  it  stood. 
Therefore,  as  the  assignment  in  question  was  made  before 
the  passing  of  the  late  statute,  it  is  clear  that  a  settlement 
was  gained  under  it.  They  referred  to  Rex  v.  St.  George, 
Hanover  Square  (a).  Hex  v.  Tavisiock  (b),  Rex  v.  Clap- 
hamifi),  Aex  v.  St.Petrox(d),  Castor  v.  jiicles(e),  Rex 

(a)  Burr.  S.  C.  IJ.  (d)  Burr.  S.  C.  248. 

{b)  Ibid.  578.  («)  1  Salk.  68.  and  1  Lord    Raym. 

(c)  Ibid.  266.  683.  • 
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V.  Cbristowe  {a),  and  Rexv.  East  Bridgeford(b),  as  de-  1822. 
cidiog  that  service  under  the  second  master,  with  consent  -J**!^ 
of  the  old  master,  would  confer  a  settlement,  although  «• 

there  was  no  compliance  with  the  provisions  of  32  Geo.  3.  Inhabitants 
c.  57.  ^^ 

BARLgftTONJk 

The  Court  took  time  to  consider  of  the  case,  and  on 
thia  day 

r 

Abbott,  C.  J.  delivered  the  judgment: — ^We  have 
considered  of  this  case,  and  are  of  opinion  that  the  pau- 
per gained  a  settlement  in  the  parish  of  St.  Mary,  in  the 
borough  of  Leicester,  and  therefore  the  rule  for  quashing 
the  order  of  Sessions  must  be  made  absolute.  It  appeara 
that  the  assignment  of  the  apprentice  to  the  new  master 
took  place  before  the  statute  of  the  56  Geo.  3.  c.  139, 
and  therefore  it  is  not  affected  by  that  statute.  The  for- 
mer statute  of  the  32,  Geo.  3.  c.  57.  isnot  a  prohibitory 
but  a  remedial  statute.  Before  that  statute,  the  master 
could  not  discharge  himself  from  the  obligation  of  main* 
taining  the  apprentice  by  assigning  him  to  another  master  ; 
nor  was  the  apprentice  in  any  manner  whatever  subject  to 
the  order  or  control  of  the  Magistrates.  This  act  how- 
ever contained  a  clause,  declaring^  that  if  certain  terms 
therein  expressed  were  complied  with,  this  inconvenience 
should  be  remedied;  but  if  not  complied  with,  as  in  this 
case  they  were  i^ot,  then  such  cases  were  not  to  be  within 
that  statute.  We  ought  therefore  to  consider  this  case  as 
it  would  stand  before  the  32  Geo.  3^  had  passed,  and  to 
treat  it  as  a  settlement  gained  under  the  first  master ;  for 
though  the  assignment  may  be. for  many  purposes  in- 
operative as  against  the  second  master,  yet,  in  construc- 
tion of  law,  it  renders  the  service  to  the  second  master  a 
service  under  the  original  contract  with  the  first.    Then 

(a)  11  East,  95.  {b)  Burr.  S.  C  133. 


The  King 


108  CASES  IN  THi:  King's  bench, 

1822.        ^^®  ^*^^*  ^f  Rex  V,  East  Eridge/ord  (a),  and  /?«  v.  5/. 
Petrox  (b),  are  in  point,     in  the  first  of  those  cases  the 
widow  of  the  first  master,  who  had  not  taken  out  letters 
The  Qf  administration,  had  consented  by  parol  to  the  assign- 

of  ment  to  the  second  master,  and  it  was  held  that  the  ap- 

prentice gained  a  settlement  in  the  parish  in  which  be  had 
served  the  second  master.  In  the  last  of  those  cases  the 
service  under  the  original  hiring  was  held  sufficient  to  gain 
-  a  settlement  in  another  parish,  by  reason  of  the  assign- 
ment, although  fresh  indentures  had  been  entered  into 
between  the  apprentice  and  the  new  master;  the  first  in- 
denture being  only  voidable.  These  cases,  and  some 
others,  determined  upon  the  same  principle,  appear  to 
have  been  considered  and  confirmed  in  Rex  v.  Ciris- 
towe{c).  AH  these  cases  establish  this  principle,  that 
where  the  apprentice  is  assigned  in  fact,  although  without 
proper  authority,  yet  he  gains  a  settlement  by  serving  the 
master  to  whom  he  is  so  assigned,  as  serving  faim  by  the 
consent  of  the  original  master.  In  the  case  of  Rex  v. 
Chrisiowe  the  apprentice  was  bound  by  the  original  master 
to  another  master  by  a  new  indenture  of  apprenticeship, 
without  reference  to  or  recognition  of  the  original  inden- 
ture, which  still  subsisted  in  law ;  but  the  Court,  on  that 
ground,  held,  that  the  service  to  the  seconj  master  could 
not  be  considered  as  a  service  ui:der  the  original  binding, 
because  that  was  only  evidence  of  the  first  master's  con- 
sent to  the  service  with  the  second  under  a  new. and  dis- 
tinct contract  of  apprenticeship,  and  consequently  that  a 
settlement  was  not  gained  by  such  a  service.    For  the 

I 

reasonis  we  have  given,  we  are  of  opinion  that  a  settle- 
ment was  gained  by  the  service  nnder  this  assignment. 

Order  of  Sessions  quashed. 

(«)  Bnrr.  S.  C.  155.  (*)  Ibid.  248.  (c)  11  East,  95i 
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May  17. 

X#V  an  order  of  two  Justices,  John  Bradford  was  re-  An  extra-pa- 
moved  from  the  township  of  Over  Tahley  to  the  township  ]^^^  ^t^ 
of  OakmerCy  both  in  the  county  of  Chester.     On  appeal,  erected  by  a 
the  Sessions  confirmed  the  order^  subject  to  the  opinion  parliament 
of  the  Court  upon  the  following  case : — The  township  of  township!  and 
Oakmere,  until  the  passing  of  a  local  and  personal  act  6(  \^f]^^^^^^ 
the  52  Geo.  3,  was  part  of  the  forest  of  Delamere,  in  from  thence- 
the   county   of  Chester,  and    an    extra-parochial    place,  for  its  own  ^ 
Under  and  by  virtue  of  the  said  act,  passed  for  inclosing  Sly^e'ct*"to  Ae 
the  forest  of  Delamere,  the  forest  was  duly  divided  in  the  «5™«  regnia- 
month  Q\  December,  1819,  mto  four  separate  townships,  incident  to 
of  which  Oakmere  is  one,  and  since  that  time  overseers  ghips in*thc' 
of  the  poor  have  been  duly  appointed  for  the  said  town-  2"|j*^°?°*y* 
ship  of  Oakmere.    The  pauper  was  born  a  bastard  in  pauper  has. 
Oakmere  while  it  was  an  extra-parochial  place  and  part  within  the  dit- 

of  the  forest  of  Delamere,  and  before  the  division  into  ^^^}'}!^^J\  *^ 

'  was  erected 

townships  took  place.     The  question  for  the  opinion  of  ^"^^^  ^  town- 

the  Court  is,  whether  the  order  of  removal  to  Oakmere,  remoTcable  to 

as  the  birth-place  of  the  pauper,  can  be  sustained?  shhiM'the"^*' 

place  of  his 
birth  settle* 

Nolan,  in  support  of  the  order  of  Sessions,  contended^  ment 
that  after  the  passing  of  the  52  Geo.  3,  for  inclosing  the 
forest  of  Delamere,  under  which  the  townships  were  cre- 
ated, the  pauper  was  removeable  to  that  township  in  which 
he  was  born.  It  musjt  be  admitted  that  this  was  not  a 
township  until  after  the  passing  of  the  act,  though  that 
fact  b  not  distinctly  stated  in  the  case.  By  that  act  the 
district  called  Delamere  forest,  and  certain  extra-paro* 
chial  land  contiguous  to  it,  was  erected  into  a  parish,  and 
authority  is  thereby  given  to  the  commissioners  to  divide 
the  parish  into  two  or  more  townships,'  and  it  is  then  de- 
claredj  ''  that  when  the  same  shall  be  so  divided,  each 
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1822.        and  every  such  township  shall  from  thenceforth  for  ever 

rj,^^^         thereafter  provide  for  its  own  poor/*    After  this  division 

V.  had  taken  place  therefore,  it  is  clear  that  each  tpwfuihip 

The 
iNHABiTAHTg  ^^  Uablc  to  maintain  the  bastards  born  within  its  boim- 

Oak*^  dary,  previous  to  being  separated  from  the  other  parts  of 

the  parish.  It  is  obvious  that  the  effect  of  this  clause  is 
to  extend  the  benefit  of  the  statutes  relating  to  the  poor  to 
the  townships  instead  of  the  parish^  and  to  prevent  the 
agitation  of  the  very  question  now  raised  on  the  other 
side.  It  will  be  argued,  that  as  this  was  not  a  township 
or  vill  before  the  passing  of  this  act,  no  effect  can  be 
given  to  ita  operatioosy  unless  it  caa  be  construed  retro- 
spectively. Now,  looking  to  the  language  of  the  section 
by  which  the  townships  are  erected,  such  a  construction 
must  be  given  to  it,  because  it  declares,  ''  that  every  such 
township  shall,  from  thenceforth  for  ever  thereafter,  pro- 
vide for  its  own  poor,"  It  cannot  be  disputed  that  this 
pauper  is  one  of  the  poor  of  Oakmere:  and  if  so,  surely 
after  it  has  been  made  a  township,  all  the  consequences  of 
the  division  must  follow,  one  of  which  is,  that  each  town- 
ship shall  support  its  own  poor.  The  object  of  tliis  clause 
clearly  was  to  put  this  township,  when  erected,  into  pre- 
cisely the  same  situation  as  any  other  township  in  the 
county  of  Chester,  or  kingdom  of  England,  which,  at  the 
time  the  act  passed,  was  liable  to  maintain  its  own  poor. 
Then,  as  all  other  townships  were  liable  to  maintain  bas- 
tards bom  within  their  precincts,  by  force  of  the  statute 
]3  8c  14  Car,  2.  c.  12.  s.  21,  so  this  act  having  the  effect 
of  putting  the  inhabitants  in  the  same  situation  as  they 
would  be  in  if  it  had  been  an  ancient  township  or  vill, 
they  are  liable  to  maintain  this  pauper  who  was  born  in 
their  township. 

J.  Williams,  contrd,  contended,  first,  that  the  statute 
13  &  14  Car.  2.  c.  12.  s.  21,  would  have  no  operation 
upon  any  extra^parochial  place,  unless  it  had  the  reputa- 
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tion  of  a  vitl  or  township ;  tmd  second,  that  the  stattrte        m^ 
in  question  having  obviously  a  -prospective  and  not  a  re- 


trospective operation,  could  not  affect  the  settlement  of  ^. 

this  pauper  to  as  to  make  him  removeahfe  to  the  newly-  iMHABixAifTS 
erected  township.  As  to  the  first  point,  it  seemed,  in-  _  ^^ 
tieed,  to  be  conceded,  that  die  statute  of  13  &  14  Car.  2. 
4sould  only  apply  to  a  place  having  the  reputation  of  a  vilL 
It  is  admitted,  that  this  place  was  not  a  vill  or  township 
until  the  passing  of  this  act,  and,  therefore,  the  case  must 
fall  within  the  operation  of  the  statute  of  Charles,  which 
authorises  the  removal  of  bastard  paupers  to  the  place  of 
their  last  legal  settlement.  When  the  pauper  was  bom, 
tbere  was  no  such  place  as  the  township  of  Oakmere,  and^ 
therefore,  he  mast  be  removed  to  the  parish  to  which  he 
wotild  have  been  removeable  if  that  township^  hatf  never 

« 

been  erected.     It  would  be  a  strange  proposition  to  con- 
tend, that  an  extra-^parochial  place  erected  into  a  township 
forty  years  after  the  bir  A  of  a  pauper,  should  be  obliged 
to  maintain  that  person  as  one  of  its  own  poor.    The 
^'ords  '^  its  own  poor,"  must  mean  the  poor  who  should 
liave  occasion  for  relief  after  the  passing  of  the  a<!:t,  and 
cannot  mean  the  poor  who  were  in  existence  before  the 
township  was  created^    To  sanction  the  argument  on  the 
other  side  would  be  productive  of  the  greatest  inconv^- 
•nienee,  because  it  might  then  be  competent  for  parishes 
in  which  paupers  are  legally  settled,  to  relieve  themselves 
from  the  burthen  of  their  maintenance,  by  removing  them 
to  the  new  townships,  because  they  happened  to  have  been 
bom  within  the  district  of  which  those  new  townships 
consisted.     But  in  the  second  place,  this  question  is  com- 
pletely decided  by  the  language  of  the  statute  itself,  ai)d 
cannot  admit  of  any  argument,  because  it  is  clearly  pro- 
spective,  and  cannot  be  construed  to  extend  to  such 
paupers  as  were  bora  before  the  township  was  erected. 
It  declares,  "  That  the  commissioners  shall,  and  they  arie 
hereby  authorised  and  required  to  divide  the  said  parish 
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1822.       into  two  or  more  townships,  to  be  called  and  distinguished 

^^^^        by  such  names  as  the  said  commissioners  shall  appoint, 
The  Kino  .     ''  rir       ^ 

V.  and  when  the  same  shall  be  so  divided,  each  and  every 

Inhabitants  w>ch  township  shall  from  theneefbrth  for  ever  thereafter 

Oaxhrs     pJ^o^ide  fo"*  «'*  own  poor,  make  and  maintain  its  own  road% 

&c/'    This  language  is  clearly  prospective,  and  leaves  no 

doubt  upon  the  question. 

The  Court  took  time  to  consider  of  the  case,  and 

Abbott,  C.  J.  now  delivered  the  judgment  of  the 
Court: — 

The  question  in  this  case  arises  upon  the  local  and  per- 
sonal  act  of  the  52,  Geo.  3,  which  passed  for  the  indo- 
sure  of  the  forest  of  Deiamere.  By  that  statute  the  dis- 
trict called  or  known  by  the  name  of  Delamere  Forest,  ii 
required  '^  to  be  divided  into  two  or  more  townships,  to 
be  called  and  distinguished  by  such  names  as  ihe  com- 
missioners shall  appoint,  and  when  the  same  shall  be  so 
divided,  each  and  every  such  township  shall,  from  thence* 
forth  for  ever  thereafter,  provide  for  its  own  poor,  make 
and  maintain  its  own  roads,  and  have,  enjoy,  and  be  vested 
with  such  and  the  like  powers,  privileges,  and  immuni- 
ties,  and  be  subject  to  the  same  regulations  as  are  inci- 
dent to,  and  as  are  had,  held,  and  enjoyed  by  the  several 
other  townships  within  the  county  of  Chester.**  It  appears 
from  the  case,  that  at  the  time  this  statute  was  carried 
into  execution  the  forest  of  Delamere  was  extra-parochial, 
and  that  this  district  was  erected  into  a  township  by  the 
name  of  the  township  of  Oakmere,  and  the  question  is, 
whether  the  district  thus  newly  erected  into  a  township 
under  the  statute,  is  to  be  considered  as  having  been  for- 
merly a  parish  or  township,  or  only  as  becoming  so  from 
the  lime  of  its  creation  under  the  act.  We  are  of  opi- 
ntoQ,  that  the  latter  is  the  true  e£fect  of  the  statute.  If 
the  former  construction  were  to  be  adopted  mi^ny  incou- 
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VenieDcet  and  mudi  litigadon  would  ensue. ,  Many  par  1822. 
rishea,  where  paupers  have  been  legally  settled,  might  re-  n^TK^ 
lieve  themselves. from  their  burthens,  by  removing  to  this  «/ 

new  township,  not  only  legitimate  persons  bom  within  the  iNRABrrAiiTf 
district  whereof  it  forms  a  part,  but  others  also  who  had  oakm!i««* 
gained  settlements  by  service  or  by  renting  tenements. 
By  these  means,  and  by  force  of  this  construction,  many 
persons  might  be  thrown  at  once  upon  the  new  town- 
ship. It  is  truei  on  the  other  hand,  that  if  the  new 
township  has  overseers,  they  may  have  power  to  remove 
die  persons  thus  transferred  to  it,  which  the  inhabitants  of 
the  district  of  themselves  could  not  legally  do.  But  then 
the  inhabitants  were  not  previously  under  the  same  legal 
obligation  to  maintain  their  poor,  as  a  parish  or  township ; 
and,:Con8equentIy,  such  persons  would  find  their  way  into 
those  parishes  or  townships  which  were  compelled  to 
maintain  them.  Under  these  circumstances,  even  if  we 
were  to  hold  that  thb  district  had  previously  been  Bt 
township,  still  the  inhabitants  might  have  prevented  these 
burthens  from  falling  upon  them,  by  the  removal  of  un- 
married women  with  child,  or  persons  coming  to  settle  on 
tenements,  especially  before  the  35  Geo.  3.  c.  101,  up  to 
which  time  such  persons  would  not  acquire  a  settlement 
for  themselves,  nor  could  a  settlement' be  derived  under 
them*  Now  this  is  not  like  the  case  of  a  modem  ap* 
pointment  of  overseers  in  a  place  where  there  formerly 
^ere  none,  for  all  those  places  must  have  been  reputed 
TiUs  from  time  immemorial,  and  were  therefore  con« 
atantly  under  a  l^al  obligation  to  maintain  their  own 
poor,  and  to  appoint  an  overseer,  and  by  that  appoint-r 
ment  to  remove  persons  who  were  bulthensome.  The- 
consequence  of  this  decision  is,  that  both  the  orders  musf 
be  quashed. 

Orders  quashed,* 


n 


lU 
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JIfay  18. 


The  statute 
If  Ceo.  1. 

makes  it  an 
offence  for 
clothiers  and 
other  mana- 
facturers,  to 


In  tbft  Matter  of  Kays. 


X  HIS  was  a  mption  for  a  certiorari  to  remove  into 
Courts  for  the  purpose  of  being  qaashed,  an  order  of  the 
Town  Sessions  of  Nottingham,  confirming  a  convictiM 
by  two  Justices,  of  a  person  named  Kaye,  a  silk  nuuHi- 
facturerj  under  the  statutes  12  Geo.  I.  ^c.S4.  s,  3,  sod 
SFth^dr  wofk-  22  Geo.  2,  ^.  27.  s,  12,  for  paying  Rogers,  one  of  bii 
men  in  goods  workmen,  in  goods,  instead  of  money,  as  wages  for  bit 
ney ;  the  sta-*  labour,  by  wbich  order  he  was  compelled  to  pay  him  owr 

again  in  money.  The  only  question  on  the  present  occi- 
sion  was,  whether  the  certiorari  was  taken  away  by 
17  Geo.  3.  c.  56.  s.  22.  The  12  Geo.  1.  c.  34.  s.  3,  re- 
gulates the  payment  of  workmen  in  the  woollen  and  cer- 
tain other  trades,  and  prohibits  payment  of  their  wages 
in  goods  under  certain  penalties.  The  22  Geo.  2.  c.  S7> 
s.  12,  recites  that  clause,  and  extends  its  provisions  to  tbe 


tate'22  Geo,  9 
c.  27.  creates 
several  new 
offences,  and 
extends  the 
provisions  of 
the  preced- 
ing statute  to 
nSc  manufaC' 
turers;  and 
the  17  Geo..  3. 
c.  56.  s.  22. 


certiorari  upon  silk  trade,  in  which  tbe  defendant  Kaye  was  engaged ;  but 
convictions       that  act  contains  many  other  clauses  creating  several  new 

offences. 


The  17  Geo.  3.  c.  56.  s.  22,  enacts,  among 
other  things,  that  no  ordei'  made  touching  or  concemiog 
any  of  the  matters  contained  in  this  act,  •  or  any  proceed* 
ings  to  be  had  touching  the  conviction  of  any  ofieoder  or 
offenders  against  the  22  Geo.  2.  c.  27,  shall  be  removed 


nnder  the 
22  Geo,  2.   A 
ailk  manufac' 
turer  having 
been  convict* 
ed  under 
12  Geo.  1. 
c.  34.  s.  3,  and 
22  Geo,  2. 

that  he  was  not  by  certiorari  into  this  Court. 

deptived  of 
the  certiorari 

by  force  of  the      Denman,  C  S.,  shewed  cause  against  the  rule,  and  ob- 

17  Geo,  S.  ,  ®  '  . 

c.  56.— Held  jected,  first,  that  the  application  was  out  of  time,  9Xi 
six  months  U-  months  having  elapsed  since  the  conviction ;  and,  second, 
mited  bv  the     |i,at  by  the  true  construction  of  the  17  Geo.  S.  c.  57,  tbe 

statute  tor  '' 

bringing  the     certiorari  was  taken  away  in  all  cases,  not  only  under  tbe 

eertiorari  was 

to  be  computed  from  the  time  the  conviction  was  affirmed  by  the  Sesiioni,  sod  sot 

from  the  time  of  the  convictloo  by  the  Justices  below. 


V' 
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212  Geo.  ^,  but  also  under  the  12  Geo.  1,  by  force  of  the        1823. 
ISth  section  of  the  former  of  these  two^  which  embodied 


,...,,  In  the  Matter 

the  provisions  of  the  latter.  of  Kayb. 

Scarlett  and  N.  R.  Clark,  jun.  contrdj  were  stopt  by  the 
Court. 

Per  Curiam. — As  to  the  first  objection,  it  is  clearly  itot 
available,  because  the  six  months  must  be  computed  from 
the  time  when  the  order  of  Sessions  was  made;  and  as 
six  months  have  not  elapsed  since  then,  the  application 
does  not  come  too  late.  Then,  as  to  the  second  objection, 
upon  referring  to  the  different  acts  of  parliament  which 
have  been  mentioned,  it  appears  to  us  that  the  17  Geo.  3. 
c.  ^6.  s.,  22,  cannot  be  construed  to  take  away  the  certiO' 
ran  in  this  case.  Tliat  statute  only  takes  away  the  c^rtio* 
rati  in  casqs  o^  conviction  under  the  22  Geo.  2.  c.  27* 
8.  22.  The  offence,  in  this  case,  is  an  offence  against  the 
IS  Geo.  1.  c,  34 ;  the  third  section  of  which  regulates  the 
payment  of  wages  iu  money  instead  of  goods ;  but  the 
9A  Geo.  2,  creates  several  new  offences,  and  extends  the 
provisions  of  12  Geo.  1,  to  other  manufactures ;  but  it 
does  not  in  express  terms  embody  that  section  which  re- 
gards the  payment  of  wages.  The  22  Geo*  2,  creates  spe- 
cific offences  which  are  not  punishable  under  the  12  Geo.  1. 
Then  the  question  is,  whether  by  the  22  Geo.  2,  which  ex<» 
tends  the  12  Geo*  1,  to  other  branches  of  manufacture,  au 
offence  committed  agamst  the  latter,  can  be  considered  as 
an  offence  against  the  former.  We  are  of  opinion  that, 
as  the  j22Geo.  2,  makes  a  variety  of  new  substantive  of- 
fences in  addition  to  those  created  by  the  12  Geo.  1,  the 
Statute  17  Geo.  3,  which  only  recites  the  different  provi- 
sions of  the  22  Geo.  2,  does  not  attach  to  the  12  Geo.  1, 
and  therefore  the  rule  for  a  certiorari  must  be  made  ab- 
solute. 

,  Rule  absolute. 

h2 
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1822. 


Saiurdafff 
May  18. 


Tbe  Kino  v.  The  Justices  of  Somebsetshire. 


,^  ^  jADAM  moyed  for  wnt  of  certiorari  to  remove  into 

TheCoqrtwiU     .  .    ^  ,  .  x      .  o  r 

not  grant  a  ^"i^  CJourt  the  appointment  by  two  Justices  of  four  over- 
the  fii^inf  ®^®"  ^^^  ^^®  parish  of  Shepton  Mallet,  in  order  that  it 
stance  to  re-  might  be  quashed/  on  a  suggestion  that  the  appointment  of 
der  for  the  the  overseers  in  question  was  founded  in  corrupt  and  im- 
ovei^Tfor  ^  proper  motives.  The  affidavits  stated  that  one  of  the 
theporposeof  overseers  appointed  was  not  a  house-keeper;  that  the 
quiuhed,  on  Others  were  farmers  living  at  an  inconvenient  distance  from 
thlS^tS^ J  u^  *®  parish ;  that  one  of  them  was  a  tenant  6f  the  appoiot- 
tices  made  the  in<r  magistrate,  whose  conduct  was  the  subject  of  com- 

appointment ,        o         o  ^  ^      ^ 

from  corrupt  plaint;  aiid  that  all  of  them  were  persons  acting  under 
»o«l°rr    h»  influence. 

propriety  of 

the  appoint-  ,  .    •        l*  l 

ment  being  Per  Curiam. — ^We  cannot  suspend  the  jurisdiction  whiclr 

peal  to  'the^'  ^^^  ^^^  hss  given  to  the  Justices.  If  the  appointment 
they  ^1  eiSnt  ****  ^^^^  improperly  made,  it  may  be  appealed  against  at 

a  criminal  in-  the  Sessions.  The  mere  impropriety  of  the  appointment 
formation  .  .^  ...  ••x^«*; 

against  the        IS  not  a  ground  for  removing  it  into  this  Court  by  cerno' 

5ie  cOTriJt  ^^'  ^°  ^^^^  **^  **  ™*y  ^  quashed.  In  point  of  regula- 
and  improper    ntv  the  Sessions  is  the  tribunal  for  settinir  the  nwtter  right, 

motive  for  .  .  .  j 

making  the  and  quashing  the  appointment,  if  it  is  improperly  made. 
b«  wtuScto-  ^^  *•  magistrates  have  acted  corruptly  in  appointing  per- 
■^y  establish-  sons  who  ought  not  to  be  overseers^  that  may  be  the  foun- 

dation  of  a  motion  for  a    criminal  information  against 

them,  if  the  corrupt  motive  can  be  satisfactorily  made  out; 

but  otherwise  the  usual  and  most  proper  remedy  is  by  sp* 

peal  to  the  Sessions. 

Rule  refused  (a> 

(a)  Sed  Tide  Rex  ▼.  Great  MarUw^  S  East,  244.  Rex  v.  Jam»i  <  ^' 
St  S.  3SS.  Rex  t.  Bridf^twattr^  Cowp.  139.  and  Rex  t.  Sttrndard  Bi^ 
4M.  J((3.  S78. 
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1822. 


The  Kino  v.  The  Justices  of  Manchester.  Monday^ 

May  20. 

*U  PON  a  rule  nisi  for  a  mandamus  to  the  defendants  The  statote 

Ao  enter  continuances,  and  hear  an  appeal  agaitist  the  al-  g,  5,  ^^'^g'  ^^ 

"lowance  by  two  Justices  of  the  constable'is  accounts  for  «PP«»J  to  the 

^^  ^  Sessions 

Ihe  township  of  Ashton-mider4inef  it  appeared  that  the  against  Uie  al- 

lowance  bv 

officers  of  the  townsbip  consisted  of    four  churchwar-  two  Justices, 
-dens,  and  four  overseers.    At  a  meeting  of  die  inhabit-  aLountf'^'Mn 
ants  of  the  township,  the  last  quarterly  accounts  of  the  case  tlu  wer^ 

,  .  .  J  Meer  or  over' 

-constable  were  submitted  to  audit  and  mspection,  and  teerssh^^^JM 
•the  accounts  were  disallowed ;  upon  which  the  constable,  or  townshrp'is 
in   pursuance  of   the  statute    18  Geo.  3.  c.  25.  s.  4.  J?^"^®^'   ^ 

'^^  ^  ^  thereby;  but 

submitted  his  accounts  to  two  county  Justices,,  by  whom  the  right  of  ap- 

they  were  examined   and  allowed.    One  of  the  over-  exercised  by 
seers,  without  the  concurrence  and  against   the  appro-  ^itjjo^t^he' 
bation  of  the  remainder,  appealed  to  the  Sessions  against  consent  of  the 
llie  allowance  of  the  Justices,   in  his  own  name,    and  Therefore 
ihe  Sessions  dismissed  the  appeal,  on  the  ground  that  ^{p'^had  ^ur" 
the  other  overseers  and  the  churchwardens  did  not  join  overseers  and 

"         four  church- 
in  the  proceeding.     The  question  now  raised  in  argument  wardens,  and 

Mras  upon  the  construction  of  the  appeal  clause  in  the  allowing  the 
above-mentioned  statute,  which  enacts,  "  that  in  case  the  coSnte^igaiust 
overseer   or  overseers  of  the  poor  of   the  said   parish,  theseniseof 

•    7i/«vi         1  •  t  ^  1*       o        ^^*  eighth, 

township,  &c.  snail  find  that  the  parish,  township,  ^&C.  and  a  majority 

is  aggrieved  by  any  neglect,  act,  or  thing  done  or  omit-  ers-\qd  two" 
,ted   by  the  said  constable,  &c.  or  by  any  of  his  Ma-  Justices  after- 

^  .  J        J  ^       wards  allowed 

jesty's  Justices  of  the  Peace,  or  shall  have  any  material  the  accounts  • 

...  ,  I  r         .  1     Held,  that  the 

-objection  to  such  account,  or  any  part 'thereof,  or  to  such  single  overseer 
^determination  ^s  aforesaid,  it  shall  and  may  be  lawful  peaJ^'a^ainst^' 
Xo  and  for  such  overseer  or  overseers  in  any  of  the  cases  the  allowance 

i-  •  J        •   •  .1  •  o-  ,    ^      in  his  own 

aforesaid,  givmg  reasonable  notice,  &c.  to  appeal  to  name,  and  this 
4;lie  nest  General  or  Quarter  Sessions,"  &c.  ^mandal^^% 

the  Sessions  to 
hear  the  ap- 

CoUman  now  shewed  cause  against  the  rule,  and  con-  peal, 
^tejided,  that  according  to  the  true  construction  of  18  Geo.  ^. 
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1822.        c.  19*  i*  S.  it  was  not  competent  for  one  overseer  of  the 

^^^""^         township  to  appeal  against  the  allowance  of  the  cousta- 

9.  ble's  accounts  without  the   authority  of  the  rest  of  the 

Mamchbitbb.  churchwardens  and  voverseers,  or  at  least  a  najority,  m- 

asmuch  as  the  determination  to  appeal  is  a  deliberative  act 
in  which  all  the  officers  of  the  township  must  job.  This 
was  the  plain  meaning  of  the  appeal  clause,  and  could  oot 
be  controverted.  This  case  was  distinguishable  from  Ra 
V.  Pascoe  (a),  cited  when  the  rule  nisi  was  obtained,  be* 
cause  there  the  act  done  by  the  single  overseer  was  not 
a  deliberative  act,  and  therefore  did  not  require  the  coa* 
Gurrence  of  the  other  parish  officers.  Here  the  act  was 
deliberative,  because  the  overseers  and  churchwarden 
must  find  that  the  township  is  aggrieved  before  they  ap- 
peal, and  therefore  the  Sessions  did  right  in  dismissing  the 
appeal. 

• 

J.  Williams,  contrd,  relied  upon  Rex  v.  Pascoe  li 
an  express  authority,  though  the  question  there  arose 
upon  the  50  Geo.  3.  c.  49*  That  was  a  case  where  tbe 
accounts  of  overseers  had  been  allowed  by  two  Justices 
at  Special  Sessions,  and  an  order  made  to  pay  the  ba- 
lance over  to  their  successors,  which  order  was  confirmed 
on  appeal,  but  the  outgoing  overseers  having  refused  to 
pay  over  the  balance,  it  was  held,  that  two  Justices 
might  issue  their  warrant  to  levy  it  under  that  statute, 
upon  the  application  of  one  of  the  succeeding  overseers, 
although  the  rest  of  the  churchwardens  and  overseers  re- 
fused to  concur  in  the  application ;  and  this  Court  grant- 
ed a  mandamus  to  the  Justices  to  compel  them  to  issue 
their  warrant  upon  the  application  of  the  single  overseer. 
Now  this  case  is  within  the  reason  and  principle^  of 
that  decision.  Referring  to  the  language  of  the  appeal 
clause  of  the  statute  m  question,  the  reasonable  construc- 

(«)  S  M.  &  S.  543; 
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tioo  if,  tbtt  my  one  oferaeer,  if  he,  be  cKssatisfied  with       isn. 


the  accounts,  may  institute* an  appeal,  for  the  words  are,' 
'^4he  overseer  or  overseers ;''  and  unless  it  is  said  that  the  v. 

words  «  the  OYerecer"  refer  only  to  the  case  of  a  parish  MAMCHmia. 
having  but  one  overseer,  the  plain  intendthent  of  the  sta- 
tute is  to  give  the  right  of  appeal  to  any  one  overseer  who 
may  be  dissatisfied*  If  this  construction  be  not  given  to 
the  clause,  the  great  body  of  the  lay-payers  can  have  no 
relief  in  any  case  even  where  the  grossest  injustice  and  dis- 
honesty may  appear  in  the  conduct  of  the  constable.  A 
majority  of  the  overseers  may  decide  against  the  mino- 
rity, and  obstruct  that  justice  which  it  is  the  object  of 
the  legislature  to  extend  to  those  who  are  most  interested 
in  the  faithful  disbursement  of  the  parish  money.  In  this 
case  the  great  body  of  the  lay-payers  were  dissatisfied  with 
the  constable's  accounts,  and  unless  it  is  decided  that  they 
may  appeal  through  the  instrumentality  of  one  overseer, 
the  most  inconvenient  and  unreasonable  consequences 
must  follow. 

Abbott,  C.  J. — It  is  much  to  be  regretted  that  not 
only  in  different  acts  of  parliament,  plainly  enacted  with  , 
a  view  to  the  same  object,  but.  even  in  different  sections  of 
one  and  the  same  act  of  parliament,  there  should  be 
found  a  variation  of  phraseology  calculated,  to  introduce 
confusion.  The  duty  of  the  Court  is  to  find  out  the 
meaning  of  the  particular  passage  of  the  section  in  ques- 
tion, and,  in  so  doing,  to  look  not  only  to  the  words,  but 
to  the  whole  of  the  sentence  and  the  context,  and  to  see 
whether  the  mischief  which  has  been  pointed  out  in  argu- 
ment, was  that  which  the  legislature  intended  to  remedy. 
The  present  question  arises  upon  the  18  Geo.  S.  c.  1^. 
with  regard  to  the  allowance  of  the  constable's  accounts. 
The  constable  is,  in  the  first  instance,  to  deliver  in  his 
accounts  to  ihe  overseers,  whatever  be  their  number.  They 


^ 
J 
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lt93»       having  reeeived  his  accoants,  are  to  lay  tbeaft  hehn  fIbM: 
^"^^       rated  iohabitanta,  in  order  to  ascertain  whether  thej  aier 
«•  correct.    If  the  rated  inhabiUuits,  or  laj'^yers,  are  dit«^ 

I(Aiic«fiST£ji.  satisfied,  they  may  object  to  pay  the  constable's  demaod^ 
but  then  the  constable  u  not  to  be  left  entirely  to  tho; 
mercy  of  those  out  of  whose  pockets  the  ezpences  inr. 
curred  by  him  are  to  .come ;  for  if  at  the  meetin^^  of  the, 
lay-payers  it  is  determined  not  to  pay  the  constable,  he. 
has  a  right  to  go  before  two  Justices  of  the  Peace,  and 
to  have  his  account  allowed  by  them,  if  they  shall  think 
fit.  Then  the  fifth  section  gives  the  appeal,  and  enacts. 
''  that  in  case  the  overseer  or  overseers  of  the  poor  are  dia-, 
satisfied  with  the  determination  of  the  Justices,  it  shall  be 
lawful  for  such  overseer  or  overseers  to  appeal  to  the 
Quarter  Sessions,  and  the  Justices  there  assembled  are. 
required  to  receive  such  appeal,  and  to  hear  and  finally 
determine  the  same/'  The  question  is,  whether  we  are  to 
read  the  wofds  ''  the  overseer  or  overseers"  as  they  are 
found  in  this  section,  in  the  same  sense  as  an  overseer  or. 
overseers.  The  same  phrase  ''  the  overseer  or  overseers" 
occurs  in  the  6th  segtipn,  ^bich  provides,  **  that  in  all 
corporations  or  liberties  which  have  not  four  Justices  of, 
*  thePeace,it  shall  be  l^wfql  for  the  overseer  pr  overseers  of 
the  poor  of  the  parish,  township  or  place,  where  an 
appeal  is  given  by  this  act,  to  appeal,  if  he,  ox  they  shall 
think  fit,  to  the  next  Qeneral  or  Quarter.  Sessions/'  1%. 
is  urged,  that  unless  it  is  permitted  to  one  overseer  tq 
appeal,  the  parish  may  sustain  great  injury,  because  it. 
is  possible  that  the  majority  of  overseers  nay  be  col- 
leaguing,  with  the  constable,  and  may  be  desirous  of 
doing  that  which  the  inhabitants  think  ought  not  to  be 
done.  That  may  be  so,  but  on  the  other  it  hand  is 
^possible  that  one  overseer  out  of  many,  if  he  has  the. 
power  of  appeal  against  the  order  of  the  Justices, 
inay  employ  that  power  without  the  concurfen^e  of  th^ 
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mgbiity  of  .the  lay^^payera^  for  the  purpose  of  sanctioa*        1B29. 

k^  ao  improper  acooant  of  the  constable.    But  the  ex-         j^^ 

pression  contained  in  this  act  of  parliament.  'Mfaat  in    _      ^*      . 
*  "^   ,  '  Justices  or 

case  the  overseer  or  overseers  shall  Jihd  that  the  town-  Manchkstsii. 
ship  is  aggrieved/*  seems  to  import  that  this  is  to  be  an 
act  of  deliberation  on  the  part  of  the  overseers,  whether 
die  inhabitants  of  the  parish  are  satisfied  or  not.  Thai 
leads  me  to  think,  that  the  legislature  intended^  that  where 
there  are  more  than  one  overseer,  there  should  be  the 
concurrence  of  a  majority  in  the  act  of  finding  that  the  ^ 

parish  is  aggrieved,  and  that  the  appeal  then  only  is  proper. 
Anodier  circumstance  in  this  particular  act  of  parliament, 
which  leads  to  the  same  conclusion,  is,  the  clause  which 
gives  costs  ;  for  I  apprehend,  that  if  an  appeal  were  brought 
by  a  majority  of  the  officers  on  the  part  of  the  parish,  and 
the  appeal  should  fail,  and  the  Justices  at  Sessions  should 
award  costs  to  the  constable,  he  would  have  a  right  to 
have  those  costs  reimbursed,  not  merely  out  of  the  pocket 
of  the  overseer,  but  out  of  the  parish  funds,  and  it  is 
a  peculiar  reason  for  giving  the  power  of  determining 
whether  an  appeal  should  be  instituted  or  not,  that  costs 
are  an  incident  to  the  exercise  of  that  power.     For  these 
reasons  it  appears  to  me,  upon  the  best  consideration 
which  I  have  been  able  to  give  to  this  act  of  parliament, 
that  if  there  be  a  single  overseer  only  in  a  parish,  he 
shall  have  the  right  to  appeal ;  but  that  if  there  are  se- 
veral,  there  must  be  the  opinion  of  the   majority  con- 
curring in  the  determination  to  appeal,  in  order  to  au-    ^ 
thorise  the   proceeding.     The    difference    between    the 
language  of   the   statute  50  Geo.  3.  c.  49i  upon   which 
the.  case  of  Rex  v.  Pascoe  was  decided,  and  that  of  the 
present  statute,  is  certainly  very  slight ;   the  word  in  the 
former  is,  '^  overseers,''  without  the   definite  article  f^e, 
and   no  doubt  there  may  have  been  very  good  reasons  for  \ 

the  decision  in  that  case,   because,    as  the   burthen  of 
|Lbe   proceeding  might  fall  upon  the  parish,  the  question 
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1633.        tbtr*  vnm,  whedier,  upon  reference  to  the  statnte,  liesv 

^^^        than  die  majority  of  the  oveneen  coald  concur  in  th# 

^     «•      ^   application  for  a  warrant  to  levy  the  money ;    and    the 
JoSTICBfl  of    ^'^  .       .  .  .....  . 

Manchbiter.  Court  were  of  opmion,  wim  this  view,  that  an  overseer 

might  make  the  application  to  the  Justices  for  their 
warranty  in  order  to  avoid  unnecessary  expense.  For  ih^ 
same  reason,  as  the  process  of  appeal  might  lead  t# 
very  considerable  expence,  I  am  of  opinion  that  the 
meaning  of  the  statute  is,  that  the  proceeding  must  -b« 
instituted  by  a  majority  of  the  overseers  on  the  part  of 
the  parish)  because  in  case  of  failure  in  the  appeal,  th« 
costs  would  come  out  of  the  pockets  of  the  pa- 
rishioners. I  think  the  present  case  is  distinguishable 
fi*om  Rex  v,  Paseoe,  and  consequently  thi^  rule  must  be 
discharged. 

Baylet,  J. — This  case  is  perfectly  distinguishable 
from  Bex  v.  Pascoe.  The  statute  50  Geo.  3.  c.  49-  de- 
clares that  the  outgoing  overseer  is  to  pay  the  succeeding 
overseer,  the  balance  remaining  in  bis  hands,  and  it  is 
the  duty  of  the  succeeding  overseer  to  take  care  that 
that  balance  is  paid,,  and  the  payment  of  it  must  of  De-» 
cessity  be  beneficial  to  the  parish  at  large,  because  so 
soon  as  it  is  paid,  the  money  is  applicable  in  aid  of  the 
parish  expences.  All  that  the  Court  decided  in  that  case 
was,  that  when  it  was  found  there  was  a  balance  in  the 
hands  of  the  outgoing  overseers,  any  one  of  the  succeed- 
ing  overseers  might  obtain  a  warrant  from  two  Justices 
to  have  the  money  levied,  and  the  Justices  were  bound 
to  grant  the  warrant  in  aid  of  the  overseer.  The  war- 
rant in  that  case  was  granted  on  the  application  of  a 
person,  whose  duty  it  was  to  make  that  application  for  a 
purpose  beneficial  to  the  parish  at  large.  In  the  pre- 
sent instance,  the  appeal  may  be  beneficial  to  the  town- 
ship ;  but  it  may  possibly  be  prejudicial  to  it,  by  reason 
of  the  costs  which  it  may  occasion.     If  it  had  been  the 
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intention  of  the  legidature  that  one  single  overseer  out  .     1028. 

of  many  might  act  upon  his  own  judgment^  and  might        ^^"^ 

himself  institute  an  appeal,  I  should  have  expected  the  v. 

language  of  the  act  of  parliament  to  have   been   dif-  MAvcHsma. 

ferent.     The  words  are,  **  the  overseer  or  overseers^  and 

if  he  or  they  shall  Jind  that  there  are  grounds  of  ccmu* 

plaint  on  tlie  part  of  die  parish,  he  or  they  shall  have  a 

right  of  appeah**      The  word  **  find''  implies  judgment 

and  deliberation,  but  that  must  apply  to  the  whole  body 

of  the  overseers,  and  cannot  be  liipited  to  an  individual 

overseer  where  there  are  more  than  one. 

HoLBOYD,  J. — lam  of  opinion  that  the  right  of  ap« 
pealing  is  given  by  this  statute  to  the  overseers  as  a  body, 
and  not  individually.  It  is  given  to  one,  if  there  be  but 
one,  in  the  parish  dr  township;  but  if  there  be  more 
than  one,  tlie  power  is  to  be  exercised  by  the  majority ; 
and  upon  this  principle,  that  the  act  of  the  majority  ii 
the  act  of  the  whole,  if  the  power  is  given  for  any  general 
or  public  purposes.  Gtindley  v.  Barker  (a).  The  right 
of  appeal  here  is  not  given  to  the  whole  body  of  the  over- 
seers at  aU  events,  but  only  in  a  particular  event,  and  that 
is,  incase  the  overseer  or  overseers  for  the  time  being 
t\wXifind,  that  the  township  is  aggrieved  by  any  act  done, 
or  omitted  by  tiie  constable.  Until  the  grievance  is  found 
and  ascertained  by  them  as  a  body»  no  appeal  is  given. 
I  am  therefore  clearly  of  opinion  that  this  rule  must  be 
discharged. 

r 

Best,  J.  concuired,  and  said,  that  the  Court  would  be 
doing  violence  to  the  act,  in  holding  diat  one  overseer 
might  appeal  against  the  opinion  of  the  majority. 

Rule  discharged. 

(a)  1  Bos.  Si  Pal.  f  89.    Vide  Cooki  ▼.  LwtUmd,  3  Bos.  &  Pal.  51 » 
and  RiJt  T.  F9xcroJtf  Btifr.  1017. 
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1822. 


Monday,  ^p|^  jjjj^^  ^    rj^^  JUSTICES  of  FliICTSHIRE. 

May  20. 


An  orfler  of  \JN  shewing  caose  against  a  rale  for  a  certiorari  to  re- 

assessiog  and  move  into  this  Court,  an  order  made  by  the  defendants 

iific'som  oF*'  *^  Sessions,  *'  for  levying  and  paying  into  the  hands  of  the 

money,  to  treasurer  of  the  county  of  Fiini  the  sum  of  200/.  55. 6d-f 

enable  the  .  i  ^,  .  ,  .  r   i 

county  trea-  to  enaUe  bim  to  pavtbat  sum  m  part  payment  of  the 
pereons'^who*^  claim  of  Messrs.  Sankeyr  it  appeared  that  money  bad 
had  advanced   been  borrowed  from  time  to  time  from  Messrs.  Sanhy^ 

money  for  ^ 

county  pur-  bankers  at  HQlywell,  by  the  county  treasurer,  under  the 
credit  of"  the     sanction  of  an  order  of  Sessions,  authorising  him  to  raise 

is1ba7on  tiic  "*^"^  "P®"  *®  ^^®^**  ^f  ^®  county  rates,  for  the  public 
faceof  it,  in-    purposes  of  the  county.     Great  part  of  the  money  so 

Asmoch  as  it  is  .  ,  ^ « 

a  rate  to  mm-   borrowed  had  been  repaid,  but  a  balance  of  447/*  155.  w* 
^e'sessions      remained  due,  and  at  the  last  July  Sessions,  an  order  was 
iiave  no  autho-  m^cle  for  assessing  and  levying  a  county  rate  for  the  pur- 
poses above  mentioned.    It  was  now  objected,  that  this 
rate  was  bad  upon  the  face  of  it,  being  made  specificallj 
for   the  purpose  of  reimbursing  the  individuals  tberem 
named.    No  olyection  was  made  as  to  the  appropriation 
of  the  money  to  the  public  purposes  of  the  county.    It 
was  conceded  that  the  money  borrowed  had  been  pro- 
.pcrly  applied,  hut 

The  Court  said,  that  the  rate  was  clearly,  bad  in  point 
of  form.  It  was  a  rate  professedly  made  to  reimbursCf 
wbich  the  Justices  bad  no  authority  to  order,  unless  sanc- 
tioned by  act  of  parliament.  A  rate  might  be  geoeralljr* 
made  for  certain  objects,  and  might  be  applied  to  re- 
imburse individuals  who  had  advanced  money  for  those 
objects;  but  a  rate  to  reimburse  could  not  be  supporteoK 
The  certiorari  therefore  must  issue;  but  probably  all  par- 
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ties  would  be  satisfied  with  the  understanding  that  the        1822. 
practice  of  making  3uch  rates  should  cease  in  the  county,    t^t^^"^ 


9* 

Rule  absolute.        jobtices  of 

Flintshibx. 


Scarlett,  Littledale,  and  D.  F.  Jones,  for  the  defend-* 
a»ts^  and  Parke  for  the  prosecutor. 


ni 


CASES 


IN  THB 


COURT  OF  MINO'8  BENCH, 

VOR  THB  USB  OF 

Wmiittfi  of  fbt  Pence* 

V 

TRINITY  TERM,  1828. 


The  Kino  v.  The  Justices  of  Lancashibb.  ^^jmrSl 


1821. 


JLN  a  former  Term  a  mandamus  havbgissued,  command-  Q^^^e^  whe- 
ing  two  Justices   to  appoint  overseers  for  Ihree  irfaees,  informaSSi 
called  Polton,   Bere,  and  Torrisholme,  stated  to  be  all  j^^**^^ 
comprehended  in  one  township^  in  the  connty  of  Laneoiieff  maUng  a  false 
the  defendants  made  a  return,  stating,  that  the  places  in  mandanms, 
question  were  three  dbtinct  townships,  and  not  one,  as  tir?i8*cor^* 
v^as   urged  for  the  prosecution.     The  prosecutors  then  "■Pj'y*"* 

,r  ..f.*  •         ,,-.,  wiifally  false? 

moved  for  a  cnmmal  information  against  the  defendants  fm*    ^  Where  Jos- 

an  alledged  false  return.    There  was  no  suggestion  that  a  ^se^etim 

the  defendants  had  acted  corruptly,  or  from  any  improper  ^  *  manda- 

motive  ;  but  it  was  contended,  that  this  was  tiie  most  overseers  for 

proper  mode  of  proceeding  against  Justices  for  making  and  the  Court 

a  false  return  to  a  mandamus ;  for  though  an  indictment  muteS'a'rale 

ixrould  lie.  yet,  as  the  Grand  Jury,  to  whom  the  bill  should  ^^  ^^^  a  cri- 

.  ,  minal  informa- 

be  presented,  might  possibly   be    composed  of   county  tioD;aiid,on 

Justices,  such  mode  of  proceeding  might  not  be  attended  Igtomilfthat"^ 

rule,  contra- 
dictory facts  were  disclosed,  which  were  directed  to  be  tried  by  ao  issae,  and  after 
an  issue  had  been  prepared  and  delivered,  the  Justices  had  abandoned  the  issue, 
and  obtained  a  Judge's  order  for  staying  proceedings,  without  prejudice  to  the 
question  of  costs,  the  Court  ordered  the  Jastioes  to  pay  the  prosecutor  the  costs 
of  preparing  and  delivering  the  Issue. 

YOL.   I.  I  ,  . 
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1822.        with  success;  and  Rex  v.  Spotland  (d)y99B  cited  as  an 
^^^         autbority  in  point  for  the  proceeding  by  infonnation ;  and 

The  JDklllG  ,  ,         _^ 

e.  the  Court,  acting  upon  that  case,  granted  a  rule  msi.    On 

of  sbewing  cause  against  that  rule,  contradictory  i^davita 

LANCASMiac.   ^gyg  gigj  ^  ^^  jjjg  f3g*   whether  the  places  above  men- 

tkmed  were  Uiree  distinct  townships  or  not ;  and  the  Court, 
having  suggested  that  the  ftct  was  proper  matter  to  be 
tried  by  an  issue,  the  Justices  consented  to  an  issue  ;  and 
it  was  ordered  that  in  the  mean  time  the  rule  for  a  criminal 
information  should  stand  over  until  this  Term.  An  issue 
was  accordingly  prepared  for  trial  at  the  last  assizes  for 
Lancashire  \  but  on  the  eve  of  tlie  assizes  the  defendants 
gave  notice  of  their  intention  to  abandon  the  issue,  and  all 
(he  proceedings  were  stayed  by  a  Judge's  order,  without 
prejudice  to  any  question  of  costs  of  preparing  the  issue. 
The  case  was  now  called  on  in  the  peremptory  papeVj 
and  it  being  agreed  that  the  rule  for  a  criminal  information 
should  be  discharged^  on  the  terms  of  the  defendants 
paying  the  costs,  which  had  been  incurred  by  die  pro7 
secutors  in  preparing  and  delivering  the  issue. 

The  CouTtf  acting  upon  the  ordinary  practice  where 
parties  consent  to  try  an  issue,  and  the  defendant  aban- 
dons the  proceedings,  the  plaintiff  is  entitled  to  his  costs, 
thought  it  reasonable  that  the  defendants,  iu  the  present 
instance,  should  pay  the  costs  of  the  issue ;  and  the  rule 
for  a  criminal  information  was  accordingly  discharged 
upon  those  terms. 

Parke  for  the  prosecutors,  and  Scarlett  for  the  de- 
fendants. 

(a)  Cas.  Temp.  Hardw.  184.  See  Rexv,  Pettiward,  4  Burr.  245S. 
On  a  sabsequent  day  in  this  Term>  the  Conrt  granted  a  rnle  nisi  for 
an  information  against  Justices  under  the  like  circumstances,  bat 
the  Court  expressed  a  doubt  whether  an  information  would  lies  unless 
the  return  was  corruptly  and  wilfully  false. 
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The  King  v.  Mary  Ann  Carlilv  md  Anodier.        Tiusday^ 


HESE  defendants.  Maty  Jinn  CarlUe,  and  Jane  Car»  This  Coart  hat 
Ule,  having  been  sevendly  convicted  of  .publishing  bias-  ^teifere  Ui^ 
phemous  libels,  were  respectively  adjudged  to  different  JJ*^***^^* 
terms  of   imprisonment  in  bis  Majesty's  gaol  at  X)or>  of  the  nob 

,     .  of  the  king- 

cmter.  dom.    There- 

fore,  where 
persost  guilty 

J,  Evans  now  moved  for  an  order  upon  the  keeper  of  of  a  misde- 

.  '  raeanory  and 

the  gaol,  that  the  defendants  should  be  allowed  the  same  confined  in  a 
use  of  air  and  exercise,  as  was  permitted  by  the  rules  ^dert^eten* 
and  regulations  of  the  prbon  to  prisoners  confined  therein  tf^ce  of  this 
or  felonies,  suggesting,  upon  affidavits,  that  the  defend-  tobealiowed 
ants  were  treated  in   a  different  manner  from  that  of  dulgences  at 
persons  of  the  description  last  mentioned.  SS!*d°f "^"f*^' 

lony,  the 

The  Court  asked,  what  authority  they  had  to  interfere,  to  maiLe any 
with  the  management  and  regulations  of  a  prison  in  this  ^ler^joTtint 
summary  manner  i  pnrpoie. 

.    Evam  referred  to  31  Geo.  3.  c.  46^  as  shewing  that  the 
King's  Justices  had  a  superintending  authority  over  the 
rules  and  regulations  of  every  prbon  in  the  kingdom ;  and 
fae  submitted,    that  by  force  of  that  statute  the  Court  - 
might  make  such  order  upon  the  gaoler  as  they  thought 
proper,    touching  the  treatment  of  any  prisoner  in  his 
^custody.     It  seemed  to  be  perfectly  clear,  that  the  Court 
of  King*s  Bench,  which  had  a  general  superintendaUce 
over  all  persons  who  are  in  any  respect  ministers  of  Jus- 
tice, may  award  an  attachment  against  any  gader  using 
a  prisoner  barbarously  and  inhumanly,  2  Hawk.  P.  C.  £2. 
8.  32.    Nothing  could  be  more  important  toan  that  the 

gaols  of  ihe  kingdom  should  be  well  governed^  and  it  was 

I  S 
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test;       perfectly  competeDt  to  this  Court  to  take  notice  of  any 
thing  improper  in  the   conduct  of  a  gaoler.     In  the 


Rex 


Carule. 


V.  exercise  of  that  superintending  authority  vested  in  the 

Court,  this  seemed  to  be  a  (Nroper  case  for  their  ia- 
terference.  Mo  instance  could  be  cited,  certainly,  in 
which  the  Court  had  so  interfered;  but  on  a  recent 
occasion,  in  the  case  of  a  person  named  Hunt,  confined 
in  Ilchester  gaol,  the  Court  had  made  an  order,  that  the 
prisoner  in  that  instance  should  have  certain  accommoda- 
tions allowed  him  which  had  been  denied  by  the  gaoler. 
In  this  case,  the  affidavits  stated,  diat  the  defendants 
were  treated  in  a  manner  different  from  other  prisoners, 
and  there  seemed  no  good  reasons  for  such  a  distinction. 

Abbott,  C.  J. — We  are  willing  to  do  that  which  by 
law  we  have  the  power  of  doing,  but  we  cannot  go 
beyond  the  authority  which  the  law  has  vested  in  us.  It 
is  not  in  our  power  to  interfere  with  the  regulations  of 
prisons  which  are  placed  entirely  under  the  management 
and  control  of  the  County  Justices,  subject  undoubtedly 
to  the  approval  of  Justices  of  Assize,  Great  Session,  and 
Oyer  and  Terminer  or  Gaol  Delivery  at  the  Assizes,  ac- 
cording to  the  provisions  of  the  statute  M  Geo.  3.  c.  46. 
But  we  have  no  authority  whatever  to  interfere  with  the 
regulations  of  the  prison,  the  legislature  having  provided 
for  those  regulations  in  another  manner.  I  am  not  aware 
of  any  instance  in  which  this  Court  has  granted  an  at- 
tachment under  circumstances  like  the  present.  If  a 
gaoler  behaves  ill,  he  is  liable  to  be  punished,  and  if  he 
treats  his  prisoner  barbarously  and  cruelly  he  may  be 
indicted.  In  the  case  of  the  Ilchester  gaoler,  we  made 
no  order  affecting  the  regulations  of  the  prison;  all  that 
we  did  in  that  case  was  to  allow  the  prisoner  the  means 
of  swearing  an  affidavit,  in  order  to  enable  him  to  make 
an  application  to  this  Court     Unless,  therefore^  some 
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wiiiortty  is  found  juitiiying  this  mierferaiee,  we  cannot        umL 
make  any  order. 


Umx 


Tlie  rest  of  the  Court  concurred ;  and  G4aui«« 

Etans  took  nothing  by  his  motton. 


The  King  v.  Thomas  Jamcs.  jJSImS' 


%JH  the  return  to   a  habeas  corpus  (directed  to  4ie  A  commitment 
keeper  of  His  Majesty's    gaol  at  Caermarthen,    it  ap-  SL^^hlnS??* 

peared  that  the  defendant  Thomas  James  had  been  com-  time  certain} 
.       ,         ,  ,  ,  therefore, 

mitted  to  the  custody  of  that  gaoler,  under  a  warrant  of  where  a  de- 
(two  Justices^  in  the  following  terms : — ** Caermarthen,  ^mlStMhf 
to  wit.    To  the  constable  of  the  parish  of  L,,  and  es-  JJ^V^iSmpt 
pecially  to  John  Jones,  keeper  of  the  copunoti  gaol,  8jX.  towards  them 
Beceive  into  your  custody  the  body  of  T/^tna^  Jam^9  ''  mttt  di». 
berewiLh  sent  to  you  by  two  of  His  Majesty's  Justices  of  dM^coorMof 
the  Peace,  and  charged  by  us  the  said  Justices  upon  the  law/'  held 
9iew  of  us,  for  insulting  behaviour  towards  us  the  said  mitment  wai 
Jufltices,  hy  leUing  us  that  we  were  prejudiced  and  biassed 
as  Ma^trates,  towards  him  the  said  Thomas  James,  in 
the  execution  of  our  office^  against  the  peace,  &e.  and 
him  safely  keep  in  your  custody  until  he    shall  be  dis- 
charged by  due  course  of  law,"  &c. 

Campbell,  for  the  defendant,  submitted  that  this  com- 
mitment was  clearly  bad  upon  the  face  of  it,  it  being  a 
commitment  for  punishment  as  for  a  contempt,  without 
any  term  certain.  There  was  never  any  instance  of  a 
commitment  for  a  contempt  until  the  party  was  discharged 
<'  by  due  course  of  law."  Commitment  for  punishment 
must  be  for  a  time  certain. 
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W.  E.  Tanmion  ^esvoured  to  combat  the  objectioo, 
but 

The  Court  were  deaily  of  opinioD  that  the  commitmeDt 
was  bad  upon  the  face  of  it^  and  ordered  the  defendant 
to  be  discharged. 


JwutS* 


Jfandaoras 
will  not  lie  to 
the  lord  end 
steward  of  a 
manor  to  in* 
epectconrt 
lollty  for  the 
pnrpoteof 
•apportiiig  an 
inaietment 
agaiiitt  the 
lord,  for  not 


road  wH 
the  nianon 


The  King  v.  Lord  Cadogan  and  Another. 

X  HE  defendants  were  indicted  for  not  repairing  a  road, 
and 

Talfourd  moved  for  a  mandamus  to  Lord  Cadogan, 
and  to  the  steward  of  die  court-leet  of  the  manor  of 
which  the  defendant  was  lord^  commanding  him  to  permit 
the  solicitor  for  the  prosecution  to  inspect  the  court  rolls 
of  the  manor^  for  the  purpose  of  obtaining  evidence  neces- 
saiy  to  support  certain  averments  in  the  indictment ;  but 

The  Court  said,  that  though  this  might  in  substance  be 
a  civil  proceeding,  yet  in  form  it  was  crimidal^'  and  tbey 
could  not  compel  the  defiradant  to  furnish  evidence 
agunst  himself  for  the  purpose  of  supporting  the  in- 
dictment. 

Rule  refused. 


£NI>  OF  TRINITY  TERM. 
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The  Kino  v.  The  Inhabitants  of  All  Saints^       Wednesday, 

in' Cambridge.  .    iVw.  is. 

xSY  an  order  of  two  Justices,  Lydia  Fowler  was  re-  Where  a  per- 
moved  from  the  parish  of  The  Holy  Trinity  to  the  parish  J^dS^S^t?"* 

of  All  Saints,   both  in   the  county  of  Cambridge.     On  tenement  of 

.  ^  ^  '   9U  10».  a  year, 

appeal,  the  Sessions  connrmed  the  order,  subject  to  the  and  during  the 

•   •         r  aL*    o       *  *i_    r  11      •  same  time con« 

opuiion  of  this  Court,  upon  the  folio  wmg  case: —  tracted  by  the 

year  for  two 

The  pauper's  maiden  settlement  was  in  All  Saints  pa-  ^"^»  ^  ^"^^  . 
rish.     In  the  year  1793  she  married  one  fVilliam  Fowler,  flags  ji^wing 
a  chair  bottomer  and  mat-maker,  with  whom  she  travelled  being  by  bnni- 
about  the'  country,    and  who  had  no  legal   settlement  J^omer^'the 
unless  the  following  be  adjudged  so.     In  1807  he  hired  owner  of  the 
a  house:  in  the  parish  of  Saint  Petet^s,  Cambridge,  of  the  tng  to  himself 
value  of  9/.  iOs.  per  annum,  and  resided  thenein  with  his  water\«  he^ 
family  above  a  year;  during  the  same  time  he  had  two  thought  pro- 
separatQ  parol  contracts  for  two  ponds,  or  for  the  rushes  agreed  for 
.and  flags  growing  therein,  under  the  following  circum-  for  ^e  pond, 
atances  :— One  of  the  ponds  was  of.  the  extent  of  three  JJJodJir^ti 
acres,   in  which  he  was  to  have  the  exclusive  right  of  o^  the  value 

4>f  S«.  for  the 

cutting  the  rushes  and  flags  at  his  pleasure,  but  not  of  oUier:— Held, 
draining  off  the  water;  the  owner  had  the  right  to  use  ^J^uired?*  ^ 
the  water,  or  drain  it  off  as  he  thought  proper;  for  this  »ctaement, 
the  pauper  was  to  pay  5s.  a  year  to  Mr.  Cawcutt,  the 
occupier  of  the  farm  in  which  it  was  situated.    The  pond 
vas   not  fenced  off  from  the  rest  of   the  field;    and 
Mr.  Cawcutt*9  cattle,  when  depasturing  there,  used  the 
'  pond  for  drinking  at ;  but  the  rushes  and  flags  were  not 
such  herbs  as  the  cattle  would  eat.    The  other  pond  was 
only  about  a  quarter  of  an.  acre,  occupied  under  circum- 
fitances  similar  to  the  preceding,  at  the  like  yearly  rent  of 
5^.,  and  two  door  mats  of  the  value  of  2s,    The  next 
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teM.        ycsr  he  Bgned  to  pay  lOf.  for  the  mne,  but  died  before 
all  the   rashes  were  gathered.     The  contractt  for  the 
ponds  sabsisted  during  all  the  time  the  pauper  occujned 
IhhaII?a«t.  the  house  in  Sflinl  Pe/er'*. 

of 

All  Saimts,         «      • .      •  ^   *  •         -.  i-.      •  j 

CAMBRiDei.       Starhe,  in  support  of  the  order  of  Sessions,  made 

two  points,  first,  that  it  was  a  mere  personal  contract  fer 
the  sale  of  the  growing  rushes,  with  liberty  to  the  vendee 
to  enter  the  land  of  the  vendor  for  the  purpose  only  of 
cutting  them  down ;  and  consequently  that  the  pauper's 
husband  did  not  rent  a  tenement  within  the  meanmg  of 
the  statute,  so  as  to  confer  a  settlement  on  the  wife,;  and 
second,  assuming  tfiis  to  be  a  tenettient  within  the  mean- 
ing of  the  statute,  there  was  no  occupation  by  the  pau- 
per's husband  of  a  tenement  of  the  value  oi  10/.  for 
forty  days.  As  to  die  fijrst  point,  it  appeared  firom  the 
facts  of  the  case,  that  the  pauper's  husband  had  merely  a 
chattel  interest,  nandely,  the  privilege  of  cutting  rushes 
accidentally  growing  by  the  sides  of  the  ponds  in  question, 
subject  to  the  right  of  the  owner  to  use  the  water  and  soil 
<tf  the  ponds,  and  to  drain  off  the  water  at  his  pleasure, 
and  aft  a  consequence  to  suffer,  the  rashes  to  grow  or  toot, 
as  he  might  think  proper,  atid  also  to  the  rq(ht  of  the 
owner's  cattle  to  eat  or  destroy  the  cfop  of  rushes  (the 
ponds  not  being  fenced  off)  should  they  happen  to  meet 
With  no  food  of  a  more  ^palatable  description.  All  these 
were  eircuoistuices  which  completely  negatived  the  pre* 
eamption  of  any  interest  in  the  land  vested  in  the  pauper's 
husband,  so  as  to  confer  a  settleflMnt.  ft  was  trae  that 
he  was  to  pay  so  much  a  year  for  the  rashes ;  but  dmt 
must  mean  only,  so  much  for  the  crop.  As  well  might 
it  be  said  that  a  contract  for  the  purchase  of  a  crop  of 
growing  a^les,  widi  the  privilq;e  of  entering  the  orchard 
to  gather  them,  would  confer  a  settlement.  Both  cases 
were  precisely  analogous  in  principle.   Upon  thiB.p<»nt  he 
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cited  Rex  v.  Old  Arltsford  (a),  Rex  t.  Stoke  (A),  Rex  t.       1823. 
Brampton  (c),  Warwick  v«  J3riire  ((Q,  Parker  v.  S/n^i- 


land  (e) J  Emmerson  v.  iS/e^/is  (  f ),  Crosby  v.  Wadsworth  v. 

(g),  andPtncomft   v.    TAomcu(A).    Then,    secondly,  as-  ijiHABiTAWxt 
suming  this  to  be  a  tenement,  still  there  was  not  a  residence    .      ^ 

,  Al*V«  SAlNTff 

upon  a  tenement  of  10/.  for  forty  days,  masmucb  as  the    CAMjiiiiiiG& 
value  of  the  crop    of  rushes  would  diminish  de  die  in 
diem,  according  as  the  pauper's  husband  might  chuse  to 
cut  them  down.  It  must  be  shewn  that  the  occupant  has  an 
interest  in  the  land  of  tlie  requisite  value  during  the  whole 
period  of  forty  days.    Now,  for  any  thing  that  appeared 
in  the  case,  the  whole  or  great  part   of  the  crop  might 
have  been  cut  down  before  the  forty  days  expired ;  and  if 
so,  it  was  clear  from  the  authority  of  Rex  v.  Bowness  (f), 
that  no  settlement  was  gained.    In  that  case  the  pauper 
rented  a  dwelling-house,  and  other  premises,  of  the  aih- 
nual  value  of  4/.  for  a  whole  year,  and  be  bought  a  crop 
of  growing  oats  by  auction  during  the  year  for  the  price 
of  12/.  145.     The  oats  were  bought  on  the  12th  of  ^/ir 
gust,  and  were  of  different  kinds,  and  ripened  at  different 
periods,  and  he  began  to  reap  them  on  the   i4th  of  Sep-' 
tember,  and  continued  reaping  them  as  they  ripened,  and 
carted  them  away  at  intervals  between  the  14th  of  Septem- 
ber and   the   Sd  of  October,  on  which  day  he  carted  off 
the  last  load.    The  question  was,  whether^  under  suc^i 
circumstances,  he  gained  a  settlement?    And  in  giviug 
Judgment,  he  Blanc,  J.  said,  *^  There  is  one  objection  to 
which  no  answer  has  been  given.     It  is  admitted  Uiat  this 
party  must  have  come  to  settle  in  a  tenement,  that  is, 
must  have  resided  in  the  parish  in  which  he  held,  a  tene^ 
ment  of  the  value  of  10/.  for  forty  days.    Now,  in  this 

(a)  1  T.  R.  358.  (/)  2  Taunt.  38. 

\b)  %  Ibid.  45t.  <^)  6  East,  mt. 

(c)  4  Ibid.  S48.  (^>  Cro.  Jac.  5«4. 

(d)  2  M.  &  S.  205.  CO  4  M.  6t  S.  210^ 
\e)  11' East,  362. 


The  King 
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1822.        instance,  allowing  all  tliat  has  been  stated  as  the  law  Co 
be  correct,  and  the  authorities  to  apply,  and  granting  that 
V.  this  was  a  tenement,  how  can  we  say  tliat  this  person^  has 

IiiHABiTARTS   i^sided  forty  days  in  the  parish,  ^^hile  he  held  a  tenement 
•ALtSA  of  the  value   required?     He  rented  the  dwelling-house 

*  Cambkipgb.   and  other  premises  of  the  annual  value  of  4/.    for  the 

nvhole  year,  and  he  bought  a  crop  of  oats  by  auction  pn 
the  12th  of  Jiigustj  which  he  began  to  cut  on  the  14th  of 
September,  and  it  does  not  appear  but  that  he  carried  the 
greater  part  in  value  of  the  crop  before  the  expiration  of 
forty  days  from  the  time  of  his  first  purchasing  it ;  and  if 
that  were  so,  his  interest  would  have  ceased  pro  tan  to 
within  the  forty  days,  and  he  would  not  have  held  a  tene- 
ment for  that  time  of  the  annual  value  of  10/.  There* 
fore,  on  the  ground  that  it  does  not  appear  that  there  has 
been  a  holding  for  forty  days  of  a  tenement  of  the  value 
of  10/.  a  year,  i  think  that  the  order  of  sessions  cannot  be 
supported.'*'  It  seemed  therefore  that  this  was  a  decisive 
authority  upon  this  question,  and  consequently  the  sessions 
did  right  in  affirming  the  order. 

S/orA^^  contrs^,  was  stopped  by  tlie  Court. 

Abbott,  C.  J. — I  confess  I  am  not  able  to  draw  any 
distinction  in  principle  between  grass  and  rushes  or  flags 
growing.  Taking  a  crop  of  grass  has  been  over  and  over 
again  held  to  be  the  taking  a  tenement,  that  is,  the  taking 
of  such  an  interest  in  the  land  as  will  confer  a  settlement. 
If  it  had  been  a  bargain  for  a  particular  crop  of  rushes, 
and  could  be  said  to  be  a  mere  sale,  then  it  would  be  only 
matter  of  personal  contract,  which  was  the  case  in  Rex  v. 
Bowness.  fiut  this  is  not  a  contract  for  the  sale  of  a  par- 
ticular crop  of  rushes,  which  the  roan  is  to  take  away  as 
soon  as  they  are  in  a  fit  state  to  be  severed.  The  contract 
here  is  for  all  the  rushes  growing  during  tlie  year;  for 
which  he  is  to  pay  a  yearly  rent,  according   to  the  very 
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♦■    •  '       .  •  •  .  .    . 

terms  expressed  ia  the  case.    So  that  he  is  entitled  not        1822. 


merely  to  cut  one  crop,  but  as  many  rushes  as  shall  grow 
upon  the  ponds  by  the  course  of  nature  during  the  year  v. 

for  which  they  are  taken.    This  case  therefore  is  in  this  imhabitants 
respect  perfectly  distinguishable  from  Rex  v.  Bozmess.    xjxsltnru 
In  that  it  was  merely  a  contract  for  a  single  clrop  of  oats ;   Cambhidob. 
but^here  the  pauper's  husband  is  entitled  to  take  as  many 
crops  as  shall  grow  dnrmg  the  year,  for  which  he  is  to 
pay  a  yearly  rent.  ' 

*  «      » 

•  ■         '  .   * .  ,        •  » 

Bay  LET  J  J«— -I  am 'of  the'same  opinion.  .  I  think  this 
is  not  niierely  a  private  contract  for  the  sale  of  a  growing 
crop  of  rushes^  but  that  it  is  taking  a  tenement  within  die 
meaning  of  the  statute,  according  to  the  principle  of  de- 
cided cases.  It  is  clear  that  the  pauper's  husband  had  an 
interest  in  the  soil  according  to  the  terms'of  the  agreement. 
He  had  a  right'  to  have  the  soil  applied  to  the  growth  of 
the  rushes,  and  the'  person  with  whom  he  agrees  had  no 
right  to  destroy,  the  crop  by  subtracting  the  soil  from 
which  it  sprung.  This^  it  will  be  recollected/  was  a  grow- 
ing crop,  and  the  case  in  this  respect  is  perfectly  distin- 
guishable  from  those  cases  where  the  growth  of  the  subject 
matter  of  the  contract  was  complete,  so  as  to  make  it  only 
a  sale  of  goods  and  chattels.  Here  the  man  has  an  in- 
terest in  the  soil,  and  die  contract  is  for  a  year.  If  this 
be  so,  then  the  second  ground  of  argument  which  has 
been  taken  completely  fails,  namely,  that;  there  was  no 
residence  for  forty  days  upon  a  tenement  of  10/.,  because 
the  value  of  the  crop  would  be  diminished  by  its  severance 
from  day  to  day  before  the  forty  days  expired,  and  there- 
fore it  could  not  be  said  that  during  that  period  he  occu- 
pied a  tenement  of  the  requisite  value.  It  is  impossible 
for  such  an  argument  to  hold  good,  because,  if  it  is  to 
prevail,  it  must  be  carried  to  this  extenf ;  that  if  a  man 
takes  grass  land  clearly  worth  10/.  a  year,  and  on  the 
thirty-ninth  day  he  cuts  down  and  carries  away  the  whole 
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1822.        produce  of  the  land,  he  {uns  no  settlement.    If  the  arga- 


ment  is  good  for  any  thing  it  must  go  that  length.     I  am 

V.  clearly  of  opinion,  upon  the  principle  of  the  numerous 

Inhabitabts  ^^^^^  which  have  been  decided  on  questions  of  this  nature, 

^    ^^  that  a  settlement  has  been  gained  under  the  circumstances 

Casibrwge.    of  this  case. 

HoLROVDi  J. — I  am  also  of  the  same  opinion.  The 
vrhole  of  the  rushes  were  not  to  be  cut  at  one  time ;  but 
the  pauper's  husband  had  a  right  to  take  successive  grow- 
ing crops,  and  he  was  the  only  person  who  could  enter 
the  land  and  enjoy  that  species  of  property.  He  had  not 
only  a  right  to  the  crop  growing  at  the  time  of  the  contract, 
but  he  was  entitled  to  have  the  soil  iii  the  land  applied  to 
successive  crops  as  long  as  the  contract  continued.  Sup- 
posing the  owner  of  the  soil  were  to  draw  off  the  water 
from  the  ponds,  still  the  first  heavy  shower  of  rain  would 
replenish  them,  and  the  rushes  would  begiu  growing  again. 

Best,  J.— ^This  case  is  distinguishable  from  Rex  v. 
BownesSf  which  was  merely  the  case  of  a  purchase  by  auc- 
tion of  a  particular  crop  of  oats,  to  be  cut  and  carried  as 
soon  as  it  was  ripe,  the  pauper  having  at  all  events  no 
interest  in  the  land  after  the  crop  was  carried ;  but  here 
the  pauperis  husband  has  a  continuing  interest,  and  it  is 
found,  as  a  fact,  in  the  case,  that  the  taking  of  the  ponds 
is  by  the  year,  and  he  is  entiUed  to  all  the  crops  which 
may  grow  during  the  year. 

Order  quashed* 
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Tbe  KtKG  V.  The  JosTIGBS  of  DEMBlGBSBlftE.  iredtnnda^^ 

Nw.  15. 


jDY  Stat  55  Geo.  3.  g.  68.  8.  2.  which  repeals  13  Geo,  3.  An  order  auule 

c.  78,  it  is  declared^  '\That  when  it  shall  appear  upon  the  Peaoe)  luder 

.view  of  any  two  or  more  Justices  of  the  Peace,  that  any  Jf*^*^  ^f  *' 

public  highway,  or  public  bridleway  or  foot-way,  may  be  *|^PP!"g  "P  ^^ 

diverted,  so  as  to  make  the  same  nearer  or  more  commo-  and  setting  out 

dious  to  the  public,  and  the  owner  or  owners  of  the  lands  mnitThew^tiiat 

and  grounds  through  which  such  new  highway,  bridleway  *|^**  «"**«  ^}^ 

or  foot-way,  so  proposed  to  be  made,  shall  consent  thereto,  writing  nnder 

by  writing  under  his  or  their  hand  and  seal,  or  hands  and  BeHqftheJum^ 

seals,  it  shall  and  may  be  lawful,  by  order  of  such  Jus-  tl^^ik^j^ 

tices,  at  some  special  Sessions,  to  divert  and  turn,  and  to  ^^  "^  ^ig^ 

stop  up  such  foot-way,  be."    An  order  having  been  made  edt^be  made. 

under  this  act  by  two  Justices  of  Denbighshire,  at  a  spe-  order'^made 

cial  Sessions  held  for  that  purpose,  after  reciting  that  a  ""<*«'  **"»  »1«- 

■^     *^  ,  tute,  recited 

certam  part  of  the  highway  between  Poolmouth  and  that  tiiat  the  Jns- 

part  of  rlie  new  turnpike  road  leading  from  Wrexham  to  ceived  evif* 

Ruthin  in  the  said  county  of  Denbigh,  (describing  it  in  conwnrof"* 

length  atnl  locality,  according  to  a  plan  thereunto  annex-  T*  J.,  esq.  t» 

ed,)  might  be  diverted  and  turned  so  as  to  make  the  same  the  new  road 

nearer  and  more  commodious  to  the  public,  proceeded  as  tiwrough^C*** 

follows :  *'  and  having  viewed  a  course  in  lieu  thereof,  ?*nds,  by  writ- 

.  ,  '   ing  under  his 

commencing  at,  &c.  and  passmg  along  an  ancient  highway  hand  and  seal, 

to,  ice,  where  it  enters  the  lands  and  grounds  of  the  late  ed  thatano^r 

Thomas  Jones,  Esq.  of  Llaniisilio,  and  passing  through  P®"*>"  ^^ 

tbe  said  lands  to,  &c.  and  having  received  evidence  of  the  land  at  tlie 

^aid  T/u)mas  Jones,  Esq.  in  his  life^^time,  to  the  said  part  was  made  >- 

of  the  new  road  being  made  and  continued  through  his  ^chorde?was 

lands  herein  before  described,  by  writing  under  his  hand  >n»nfficicnt, 

^  .  J        J'  1   *""  could  not 

and  seal,  we  do  hereby  order  that  the  said  road  be  diverted  becairiedinto 
and  turned,  ice,**    On  appeal  to  the  Sessions,  this  order  **   "    "' 
was  affirmed.     In  Hilary  Term  a  rule  nisi  was  granted  for 
quashing  this  order,  on  affidavit  stating,  that  at  the  time 
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1822.        ^^  making  the  order  for  diverting  the  road  m  question,   the 

v^v^/       land  and  ground  through  which  the  said  btended  new  road 

The  Kino      was  ordered  to  be  made,  was  not  the  prbp^tyof  Iheltete 

The  Justices   Thomas  Jones,  Esq.  but  was  the  land  and  ground  of  an- 

®^  ^^11^^'  other  gentleman  who  had  succeeded  to  the  same  on  the 

death  of  Mr.  Jona*  ^   ^{       -    i 

On  shewing  cause  agsunst  this  rule,  the  question  was, 
whether  the  order  for  diverting  the  road  made  in  the  terms 
above  mentioned,  was,  a  sufficient  compliance  with  the 
requisites  of  the,  statute,-  i/^hich  declares  that  the  consent 
by  writing  uuder;4he  hand  and  seal  of  the  owner  of  the 
land  and  ground  through  which  the  new  highway  is  pro-, 
posed  to  be  made,  is  necessary,  in  order  to  give  validity  to 
the  order,  it  appearing  at  the  time  this  order  waa  made, 
that  Mr.  Jgnesi  the  .person  whose  consent  therein  recited, 
was  not  the  owner  of  the  land  in  qqestion. ;  ,.,.:.       f 

*.  ■  I  #  • 

ilf arryaf,  for  the^  Crown,  contended,  that  this   oxA&t 
was  sufficient,  within  the  meaning  of  the   statute.     He 
subinitted, :  that  if  Mr.  Jones  had,  in  point  of  fact,  given 
a.  consent  under  his  hand  and  seal,  but  died  before  the 
order  was  made,  still  it  would  be  binding.     His  death , 
would  not  rescind  the  consent  which  he  had  given,  if  it  had 
been  obtained  as  the  foundation  of  this  order.     The  bur- 
then  lay  upon  the  other  side  to  shew  that  Mr.  Jones's  con-  , 
sent  had  not  been  obtained.  Indeed,  the  order  itself  stated,  ' 
that  Mr.  Jones's  consent  had  been   obtained  in  his  life- 
time,  and  as  the  Sessions  had  acted  upon  that  consent,  it 
would  be  extremely  hard  that  the  subsequent  death  of  that . 
gentleman  should  be  a  ground  for  vacating  the  order.    The 
statute  had  given  a  certain  form  of  order  which  tlie  Justices 
were  bound  to  pursue,  and  these  Justices,  acting  upon  the 
consent  which  had  been  given,   recited  such  consent   in 
their  order.    The  late  Mr.  Jones  had  been  tenant  for  life  . 
of  the  land  in  question,  and  it  was  quite  clear  that  a  tenant  , 
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for  life  might  give  such   a  consent. — ^Even  a  clergyman  1822I. 

might  give  such  a  consent.     (Bayley,J. — He  has  quasi  xh^KHia 

tlie  inheritance.)    The  consent  of  Mr.  Jones  had  been  «• 

obtained  in  the  first  instance,  as  a  condition  precedent/. in  of  Denbich- 

compliance  with  the  statute,  and  the  question  was,  whether  ^bisb. 
his  death  happening  before  the  order  was  drawn  up,  va- 
cated the  proceeding? 

Gaselee,  contrd,  was  stopped  by  the  Court. 

Abbott,  C.  J. — I  am  of  opinion  that  this  order  is 
insufficient.  The  safest  construction  of  this  act  of  Par- 
liament,  is  to  say,  that  the  consent  of  the  person  who  is 
the  owner  of  the  land  at  the  time  the  order  for  diverting 
the  road  is  actually  made,  shall  be  requisite,  in  order  to 
jgive  it  validity.  The  decision  of  this  case,  in  this  manner, 
will  not  touch  any  question  that  may  possibly  arise  here- 
after, where  the  death  of  the  owner  of  the  land  happens 
after  the  order  b  made,  but  before  it  is  carried  into  exe- 
CQlion, 

Bayley,  J. — ^The  objection  to  this  order  is,  that  it 
does  not  shew  that  the  person  whose  assent  is  necessary 
tq  give  it  validity  was  living  at  the  time  it  was  made ;  nor 
indeed  does  not  appear,  that  Mr.  Jones  was  the  owner  of 
the  land  at  any  period  of  time  since  these  proceedings 
were  in  progress.  For  any  thing  that  appears  to  the  con- 
trary his  consent  might  have  been  obtained  years  ago,  and 
the  Justices  have  been  acting  upon  a  consent  of  long 
standing,  which  may  be  prejudicial  to  the  parties  now  in- 
terested. 

HoLROYD,  J.  and  Best,  J.  concurred. 

Order  of  Sessions  quashed  (a). 

(a)  Vide  13  Geo»  3.  c.  78.    Davison  v.  GUI,  1  East,  64,  and  Rex  T. 
The  JuMtices  o/— — ,  1  Chit.  Rep.  164.  • 
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lew. 


K^Jf'^^l  Co^>  G^^«  ^^9  &c.  V.  CoLEBiooE  and  Another 


tint.  \5» 


A  person  nn-    TreSPASS  and  assault    The  first  count  of  the  de* 

d«r  examina- 

tion  before  claration  stated,  that  on  the   \&t  SeptembeTy  18 18,  de« 

Peace,  od  a  fendants  Jama  Coleridge^  Esq.  and  George  Smith,  clerk, 

fooy^has  no  ^^^^  foTce  and  arms,  made  an  assault  on  plaintiff,  at  Ot- 

"*f '  ^?  *^*  ^^'y^  '^^'  ^^^f  ^  ^®  county  of  Devon,  and  seized  and 

iriser  attending  laid  hold  of,  and  caused  and  procured  him  to  be  seized 

still  "ess  to '  and  laid  hold  of,  and  forced  and  compelled  him  to  go 

cross  examine  f^^^^^  ^^^  ^^^  ^f  ^  certain  room  in  a  certain  inn  in  Ottery, 

the  witnesses  ^  '^' 

foi  the  prose-    Si.  Mary,  contrary  to  the  laws  and  customs  of  this  realm, 

examine  op-  and  against  the  will  of  plaintiff,  by  means  of  which  sud 
mony^to^prove  several  premises  plaintiff  was  greatly  hurt  and  injured, 
his  innocence,  ^nd  was  hindered  and  prevented  from  performing  and 
when  allowed)  transacting  his  necessary  affairs  and  businesses  by  him  at 
matter  of  dis-  that  dme  to  be  performed  and   transacted  in  the  said 

cretion  in  the  room.  Second  count  was  for  a  common  assault.  The 
Justices. 

Where  an  at-  defendants  pleaded,  first.  Not  Guilty ;  second,  that  the 
Court  was  re-  assaults  mentioned  in  the  first  and  second  counts  were 
sonerf  ciiwg^^^  ^"®  ^"^  ^^^  ^^^^  assault,  and  not  other  and  different 

with  felony,  to  assaults,   and  that  at  the  said  time  when,  &c.  they  the 

attend  and  .  *  • 

give  him  his      said  defendants  were  and  still  are  two  of  the  Justices  of 

sistance  during  ^^^  ^^^^  ^®  King,  in  and  for  the  county  of  Devon,  and 
his  examina-  go  being  such  Justices,  on  the  said  1st  of  September,  in 
Justices,  and  the  year  aforesaid,  were  assembled  in  the  same  room  in 
the  latter  that  ^^  ^^^^  ^1*^^  count  mentioned,  to  take  the  information 
npo "wich^re-  "P®"  ^^^^  ^^  ^^®  prosecutor,  aud  the  several  witnesses, 

tainer  for  tliat  touching  and  concerning  a  certain  felony  before  then 

purpose :—  7^  °       ,  "L 

Held,  that  the  charged  to  have  been  committed  by  one  George  Brown, 

forcibly  torn  ^"^  upon  which  charge  the  said  G.  B.  was  then  in  cus- 
him  out  of  the 

justice-room,  and  exclude  his  presence  during  the  investigation  of  the  case.  Qiurre, 
whether  this  rule  applies  where  the  decision  of  the  Justices  is  final,  as  on  convictions 
under  penal  statutes,  no  appeal  being  given  i 
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tody  before  them,  and  to  examine  the  said  G.  B,  being  1M2, 
tiie  party  accused  touching  the  same^  and  further  to  do  ^^^^^^ 
and  perform  there  such  things  as  should  to  them  seem  ^^ 
proper  as  such  Justices  aforesaid,  according  to  the  laws  Colbridgb. 
and  statutes  of  this  realm^  and  according  to  their  office 
and  duty  as  such  Justices ;  and  the  said  defendants  fur- 
ther say,  that  plaintiff  not  having  been  summoned  before 
them  aa  a  witness  touching  the  matter  then  in  examina- 
tion, not  being  charged  as  a  party  concerned  in  the  same^ 
nor  coming  before  them  to  testify  any  knowledge  con- 
cerning the  same,  with  force  and  arms,  8cc.  wrongfully 
broke  and  entered  into  the  said  room,  and  intruded  him- 
self upon  defendants ;  and  thereupon  defendants  did  civilly 
request  plaintiff  to  leave  the  room,  and  not  to  intrude 
upon  them,  but  plaintiff  wholly  refused  to  obey  such  re- 
quest, and  continued  himself  in  the  room  intruding  upon 
defendants  for  a  long  space  of  time,  to  wit,  for  the  space 
of  one  quarter  of  an  hour,  in  contempt  of  the  said  de- 
fendants as  such  Justices,  and  to  the  disturbance  and 
violation  of  due  order  and  decency  in  the  administration 
of  justice,  and  to  the  hindrance  thereof;  whereupon  de- 
fendants did  gently  lay  their  hands  upon  plaintiff,  in  order 
to  put  him  out  of  the  room,  and  did  then  gently  put  him 
out  of  the  same  accordingly,  as  they  lawfully  might,  for 
the  cause  aforesaid,  doing  him  no  hurt  or  damage  thereby, 
which  are  the  said  supposed  trespasses  in  the  introduc- 
tory part  of  this  plea  mentioned,  and  whereof  plaintiff 
hath  above  complained  against  them,  and  this  they  are 
ready  to  verify,  wherefore,  &c.  And,  third,  that  the  said 
room  in  the  said  first  count  mentioned,  was  a  room  in, 
and  parcel  of  a  certain  common  inn  or  public-house; 
and  that  plaintiff  violently  and  unlawfully,  with  force  and 
arms,  broke  and  entered  into  the  same,  and  intruded 
himself  upon  defendants,  and  disturbed  them  in  the  law-  ' 
ful  and  quiet  possession  and  enjoyment  of  the  same;  and 

VOL.  I.  K 
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19fli«       ^  4ie  traassictisg    of   their  lawful  purposes  tfaereait; 

^•^VN^  and  tberenpon  drfendaBts  did  cWUIy  request  wad  dcske 
^^^  pfaiiii(i#  to  leave  the  room,  to  do  which  he  whoHjre- 
QM.Biii»a«*  fitted,  and  still  lemaMied  and  coatinued  therein  cKstnrbii^ 
defendants*  whereupon  defendants  did  gently  lay  their 
hands  upotf  hiin^  in  order  gentlj  to  put  hiaft  out  of  the 
said  rooiBy  and  did  gently  put  him  out  of  the  same  aa 
they  WwfttUy  might,  doing  him  nahnrt  or  damage  thereby^ 
which  are  the  said  supposed  trespasses  in  the  introduc- 
tory part  of  this  plea  mentioned,  and  whereof  the  said 
plaintiff  hath  above  complained  against  them,  wad  thia 
they  are  ready  to  verify^  wherefore,  &c.  Replication  took 
issue  on  the  first  plea,  and  as  to  the  second  plea  plaintiff 
replied^  **  that  he»  by  reason  of  any  thing  by  defendants 
in  that  plea  alleged,  ought  not  to  be  barred  from  having 
and  maiotoinivg  his  aforesaid  action  against  them,  be- 
oafise  he  saith,  t^at  be6>re  and  at  the  said  time,  when» 
&c.  he  was  an4  siUt  is  one  of  the  attcHnies  of  the  Court 
of  our  lord  the  now  Kingy  before  the  King  himself,  here, 
apd  well  dulled  in  the  lawsy  statutes,  and  customs  of 
this,  ^ialmf  and  timt  the  said  G.  B.  before  the  said  sap- 
ppsed  breaking,  entiy,  and  intrusion,  in  the  said  second 
plea  mentioned^  had  been  and  was  apprehended,  and  in 
custody  under  a  certain  warrant,  under  the  hands  and  seals 
of  defendants,  charged  wijth  having  committed  the  said 
supposed  felony,  and  was  about  to  be  examined  by  de- 
fendant;s  touchipig  the  same,  whereupon  the  said  G.  B. 
stated  to  and  informed  defendants  that  upon  the  eK»- 
mination  of  certain  witnesses,  the  entire  innoc^ice  of 
the  a^id  G.  &  in  the  premises  w^uld  appear  to  de<» 
fondants;  and  {daimiff  further  says,  that  defendiuita  did 
thereupon  dischaige  the  said  G.  B.  out.  of  such  custody^ 
and  penpitiand  suffer  him  to  go  at  large  for  the  purpose 
of  enabling  him  to  bring  &|uch  witnesses  tp  be  exanHned 
by  afid  hpfore  defendants,  at  a  time  then  prefixed  to 
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^  said  O.  B.  by  defeticbnits  in  ibiift  bebslf,  touchmg  die       j^sks; 
Wd  supposed   felony ;   and  pfektiff  further  says,    thirf         ^'^^^ 
afterwards^  and  a  little  before  the  time  so  preftsed  lo         ^'*^ 
tile  said  G.  B.,  and  a  litlte  before  the  said  supposed  Colbridoc. 
breakingy  entry,  and  intrmow,  in  the  said  seccmd  plea 
nientitmed,  said  G.  B.  and  the  said  last  mentioiied  wit- 
nesses, being  about  to  be  examined  by  and  before  tbe 
defendants,  touching  the  said  supposed  felony,  and  the 
said  defendants  being  about  to  take  such  information 
as  in  tbe  said  second  plea  mentioned,  he  the  said  G,B. 
being  an  illiterate  person,  and  unskilled  in  the  laws  and 
customs  of  this   realm,  applied  to  and  requested   and 
retained  plaintiff  as  such  attorney,  so  skilled  as  aforesaid, 
to  accompany  him  tbe  said  G,  B.  before  defendants, 
and  to  assist  him  the  said  G.  B,  with  his,  plaintiff^s, 
counsel,  skill,  suggestions,  and  advice,  in  making  his  the 
said  G.  JB.'s  defence  before  defendants  to  the  said  charge, 
and  in  clearing  himself  therefrom,  and  shewing  his  the 
said  G.  B*^  innocence  in  the  premises,  ami  in  examining 
the  said  prosecutor  and  witnesses  in  tbe  said  second  plea 
mentioned,  and  the  said  witnesses*  in  this  replication  firat 
above  mentioned,  being  witnesses  then  and  tKere  capable 
of  deposing  to  and  establishing  certain  fiacts,  from  wUcb 
would  appear  to  defendants  the  entire  innocence  of  the 
said  G«  jB.  m  the  premises,  and  that  there  existed  no 
ground  whatever  for  suspecting  the  said  G.  B.  io  have 
been  guilty  of  the  said  supposed  felony,  or  in  anyway 
conusant  of  or  implicated  in  the   same,  and  further  ta 
assist  and  advise  the  said  G*  JB.  in  the  preanses  as  Ar  as 
he  plaintiff  was  by  tlie  laws,  statutes,  and  customs  of  this 
realm  authorized,  enabled,  and  empowered  to  do ;  where* 
ibare  plaintiff  having  thereupon,   as  such  attorney,  then' 
and  there   acceded  to  the   said  neques^   and  accepted' 
ttie  said  retainer  of  the  said  G.  B.,  did,  at  such  attorney, 
for  and  on  behalf  of  the  said  G.  £.,  and  at  his  reqwest^ 

K  2 


« 

146'  CASES   ly   THE    KINOES   BENCH^ 

182S.        and  upon  his  refainer  as  aforesaid,,  accompanied  the  said^ 
^Q^         G.  B,  before  defendants,  and  in  so  dobg  did  necessarily 
V*  enter  into  the  said  room  for  the  purpose  of  assisting  and 

CoLBRiDGB.  advising  the  said  G.  B.  touching  the  premises  as  afore- 
said, and  did  thereupon  inform  and  give  notice  to  de- 
fendants- that  he  then  was  such  attorney,  and  that  he  had 
been  and  was  so  applied  to,  requested,  and  retained  as 
aforesaid,  and  that  he  had  then  and  there  entered  the 
said  room  for  the  purpose  aforesaid,  and  continued 
therein  from  thence,  until  the  defendants,  of  their  own- 
wrong,  committed  the  said  several  trespasses  in  the  in- 
troductory part  of  the  second  plea  mentioned,  in  manner 
^nd  form  as  plaintiff  hath  above  thereof  complained 
against  them,  and  this  plaintiff  is  ready  to  verify,  where- 
fore, &c.  The  replication  to  defendant's  third  plea  was- 
the  same  as  to  the  second.  Demurrer  to  the  replication* 
^d  joinder  in  demurrer. 

Coleridge,  in  support  of  the  demurrer.  Two  ques-' 
tions  arise  upon  the  pleadings  in  this  case,  first.  Whether 
a  person,  who  is  under  examination  before  Justices  on  a 
charge  of  felony^  is  entitled  to  legal  advice  and  assist- 
ance? and^  seeond,  whether,  supposing  such  a  right  to- 
eiist,  there  is  such  a  connexion  between  an  attorney  and 
his  client,  as  would  justify  the  breaking  and  entering 
stated  in  these  pleadings  i  It  is  unnecessary  to  dwell  at 
any  length  upon  the  second  question,  the  first  being  the 
most  important  to  the  defendants  on  this  record.  The 
prominent  question  then  is,  whe^er  a  person  under  exa- 
mination before  magistrates,  on  a  charge  of  felony,  is 
entitled  to  legal  assistance  ?  No  direct  authority  is  to 
be  found  in  the  books  upon  this  point.  Two  cases 
indeed  have  been  recently  decided  in  this  Court,  whieb 
deserve  attention^  as  going  nearly  the  whole  length  of 
the  argument  for  the  defendants  ^  Rex  v.  The  Justices  of 
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'Stajbrdshire  (a),  and  Rex  v.  Borron  (*)•  In  the  first  of  1823, 
those  cases,  the  party  under  accusation  was  brought  be-  >^^' 
fore  the  Magistrates,  charged  with  an  offence  against  ^^' 
the  Game  Laws>  and  the  application  to  the  Court  was  Colbridos. 
for  a  criminal  information  against  the  Justices^  on  the 
ground  that  they  had  deprived  the  parties  accused  of 
the  advantage  of  legal  assistance,  by  ordering  their  attor- 
ney out  of,  and  keeping  him  excluded  from,  the  justice 
room,  during  the  hearing  of  the  information ;  and  Bay* 
Jej/,  J.  is  reported  to  have  said,  on  that  occasion,  '*  What 
right  had  the  attorney  to  be  there  i  his  presence  would 
only  produce  confusion  and  irregularity  in  the  proceed- 
ings of  the  magistrates.  An  attorney  has  no  right  to 
interfere  with  the  duties  of  the  magistrate  in  his  own 
justice  voom.  An  attorney  has  no  -right  to  be  present.** 
It  is  true  that  that  was  a  motion  for  a  -criminal  inforraa- 
tion  against  the  Justices,  but  it  was  refused  on  another 
ground,  namely,  the  absence  of  any  corrupt  motive  im- 
putable to  the  magistrates.  If,  however,  that  case  be 
law,  it  goes  the  whole  length  of  the  present  argument. 
Indeed  the  case  there  is  much  stronger  than  the  present, 
because  the  parties  accused  were  then  undoubtedly  on 
their  trial,  under  a  penal  statute,  before  the  magistrates, 
who  were  called  upon  to  determine  the  whole  of  the 
case,  and  judicially  to  decide  upon  its  merits.  If  any 
case  could  justify  the  interposition  of  a  legal  adviser, 
as  matter  of  right,  on  behalf  of  the  party  accused,  before 
magistrates,  probably  no  stronger  instance  could  be  put 
than  that  of  an  information  en  the  Game  Laws,  because 
it  might  frequently  happen,  that  in  administering  justice 
in  such  cases,  questions  of  title  and  other  points,  re- 
quiring skill  in  the  law,  would  arise.  But  Rex  v.  The 
Justices  of  Staffordshire  decides,  that  even  in  such  a  case 
an  attorney  has  no  right  to  be  present  aiding,  assisting, 

(a)  1  Chit.  217.  W  3  Barn.  Sc  Aid.  43t. 
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1823.  ^^  counselling,  a  party  oo  his  defence  before  tnagw- 
»— '*'  tratcs.  In  the  caae  of  Rex  v.  Borron  it  was  decided, 
^"^  after  mature  deliberation,  that  in  llie  investigation  of  a 
CoLBBiDGB.  charge  of  felonj'  before  a  magistrate,  an  attorney  is  only, 
as  a  matter  of  courtesy,  permitted,  but  has  no  right  to 
be  pi  esent ;  nor  can  he  comment  on  Uie  evidence  so  as 
to  apply  the  law  to  it,  unless  he  be  requested  by  the 
magistrate  to  give  his  opinion  and  advice  upon  the  case. 
'Ilierc,  the  application  was  on  die  part  of  the  prose- 
cutor's attorney,  who  not  merely  required  the  Justice  to 
take  the  ekaminaticm  of  certain  witnesses,  but  also  claims 
cd  leave  to  comment  upon  the  evidence,  in  order  to 
apply  the  facts  to  die  law  of  the  case,  which  the  Justice 
would  not  permit  him  to  do.  From  the  whole  analogy 
of  the  law  in  criminal  cases,  it  should  seem  that  the 
iri'own  is  to  have  the  assistance  of  counsel,  rather  than 
the  defendant.  {Bf^ley,  J.  I  apprehend,  if  a  person, 
under  charge  before  a  magistrate,  has  no  ri^t  to  the 
assistance  of  an  attorney,  it  b  clear  that  the  prosecutor 
has  iio  right  to  have  an  attorney  present  interfering  with 
the  iuvestigatioo).  This  quCsUou  certainly  must  be  tried 
uu  principle,  and  the  ^cts  of  the  case  must  be  consi- 
dered with  reference  to  that  principle.  In  the  first 
place,  what  was  the  condition  of  George  Btowh  before 
the  magistrates,  and  in  the  second,  what  was  the  duty 
which  the  law  iniposed  upon  the  magistrates  when  he 
was  brought  before  them  ?  If  the  party  accused  was  in 
such  a  situation  as  that  an  attorney  could  have  nothing 
to  do,  B  strong  inference  would  necessarily  arise,  that 
he  litid  no  right  to  be  present  at  the  inquiiy.  The  fact 
IS,  (hat  Bream  was  brought  before  the  Juaiices  for  exa- 
iiiiiiation  only,  and  not  for  trial,  and  it  was  the  duty  of 
the  magistrates  BOt  to  satisfy  their  minds  of  the  whole  of 
hia  guilt,  but  merely  to  ascertain  whether  there  were 
sufficient  grounds  to  put  bim  on  his  trial.     For  the  first 
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f»f  diese  proposidoin,  h  is  hardly  necessary,  on  the  pre*  1MI« 
Sent  occasion,  to  cite  any  authority,  because  it  can  hardly  ^^^^ 
be  said,  that  at  the  time  in  question.  Brown  was  on  his  ^^ 

trial.    Then,  as  he  could  not  be  considered  as  standing    Coi*ai»«r. 
for  his  triaU  what  was  the  duty  cS  the  magistrates  on 
that  occasion  ?    Upon  this  point  the  authorities  go  far« 
ther  than  it  is  necessary  to  contend.    In  Dalton^s  Judice, 
c  164.  p.  S77i  it  is  laid  down,  that  ^  if  any  person  shall 
be  brought  before  a  Justice  of  the  Peace,  and  charged 
widi  any  manner  of  homicide,  (other  than  fliot  which 
shall  be  done  in  the  ordinary  execution  of  judgment)  as 
if  it  were  done  se  defendendo,  or  by  casualty,  which  are 
not  felonies,  or  done  by  an  infant,  a  lunatic,  or  die  like ; 
yet  it  is  the  Justice's  part,  and  safest  for  him  to  commit 
the  offender  to  prison,   or  at  least  to  join  with  some 
other  in  the  bailment  of  him,  (if  the  cause  will  suffer 
it)  to  the  end  the  party  may  be  discharged  by  a  lawful 
trial.    The  like  is  to  be  done  where  any  felony  is  com- 
mitted, and  one  brought  before  tfie  Justice  of  the  Peace^ 
upon  suspicion  thereof,  though  it  shall  appear  io  the  Jus* 
tice  that  the  prisoner  is  not  guilty ;  for  it  is  not  fit  that  a 
man  once  arrested  and  charged  with  felony,  (or  suspicion 
thereof)  should  be  delivered  upon  any  man's  discretion, 
mthout  farther  trial"    For  this  Cromp.  34,  and  Lamb. 
9A9$  are  cited.    {Bayley,  J.     Is  it  law  at  the  present 
time,  that  though  the  Justice  is  satisfied  that  the  prisoner 
is  not  guilty,  it  is  his  duty  to  commit  him  for  trial  f)     It 
is  not  necessary  on  the  present  occasion  to  discuss  tliis 
proposition,  but  the  reason  assigned  for  it  is,  *'  that  it 
is  not  fit  that  a  man  once  arrested  and  charged  with 
felony,  or  suspicion  thereof,   should  be  delivered  upon 
any  man's  discretion  without  farther  trial."    [I  think  that 
is  an  authority  which  professes  too  much.]    In  the  same 
chapter,  Dalton  enters  into  a  discussion  as  to  the  com* 
petency  of  witnesses  in  certain  cases,  and  he  says,  "  A  man 


160  CASKS   IN    THE   KINo's   BENCH,      ■ 

1832.        attainted  of  conspiracy  or  foi^ery,  shall  not  be  received 
*'"*'         to  pve  evidence,  or  be  a  witness ;  but  if  one  be  brougbt 
„,  befcve  a  Justice  of  the  Peace,  upon  susp>d<M)  of  felony, 

CotEBiiwa.  although  the  information  ^nst  the  prisooer  shall  be 
by  such  witnesses,  yet  it  is  safest  for  the  Justice  to  take 
their  infonnation  for  the  King,  and  to  bind  them  over  to 
give  evidence,  &c.  and  to  commit  the  party  suspected ; 
and  upon  the  trial  to  inform  the  Justices  of  gaol  delivery 
concerning  the  credit  of  those  witnesses."  The  neit 
authority,  which  is  entitled  to  veiy  great  weight,  is  2  Hale 
P.  C.  c.  14.  p.  120,  where  it  is  laid  down,  that  "  If  a 
prisoner  be  lHX>ught  before  a  Justice  of  the  Peace,  ex- 
pressly charged  with  felony,  the  Justice  cannot  discharge 
him,  but  must  bail  or  commit  him,  except  it  should 
happen  that  no  felony  has  been  committed,  or  that  the 
fact  does  not  amount  to  felony,"  In  Hawk.  P.  C.  c.  15, 
a.  1,  It  is  laid  down,  "That  wherever  a  person  is  brought 
-  before  a  Justice  of  the  Peace,  upon  an  accusation  of 
treason  or  felony,  he  must  be  either  bailed  or  committed, 
unless  it  manifestly  appear,  that  no  such  crime  was  com- 
mitted, or  that  the  cause  for  which  alone  the  party 
was  suspected,  was  totally  groundless,  in  which  cases 
onhf  it  is  lawful  to  discharge  him  without  bail."  Th« 
same  doctrine  is  laid  down  in  4  Blacktion^s  Commenta- 
ries, c.  22.  p.  296.  All  tiiese  authorities  are  founds 
upon  the  statutes  1  8c  2  P.  .^  Jlf.  c.  13;  but  it  is  not 
to  be  supposed  that  those  statutes  were  intended  to 
enlarge  the  powers  of  Justices  of  the  Peace.  It  ap- 
pears from  reference  to  those  statutes,  and  to  Lam- 
bard  and  Staundford,  that  they  were  the  result  of  much 
consideration  on  the  subject,  and  that  they  were  passed 
for  remedying  the  abuses  which  had  grown  up  in  allow- 
ing persons  to  be  improperly  admitted  to  bail  under  the 
statutes  1  Rk.  S.  c.  3,  and  S  Hen.  7.  c..  3.  What  then 
are  the  duties  which    the  Justice  is  required  to  discharge 
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by  1  &  ^  P.  8^  M.c^S.  First,  as  to  the  examination ;  1822. 
by  s.  4.  he  is  to  take  the  informations  of  them  that  bring  *— ^-^^ 
the  prisoner  before  him,  of  the  fact  and  circumstances  „^ 

4)f  the  felony,  and  the  same,  or  as  much  thereof,  as  shall  €olbridc«. 
be  material  to  prove  die  felony,  shall  be  put  in  writing, 
and  then  he  is  to  certify  the  examination  so  taken  at 
the  next  general  gaol  delivery,  to  be  holden  within  the 
limits  of  his  commission.  It  is  quite  clear,  therefore, 
what  the  duty  of  the  defendants  was  in  this  case.  What 
is  the  Justice  to  certify  P  He  is  to  certify  so  much  as 
is  material  to  prove  the  felony,  and  there  can  be  no 
occasicfh  for  any  additional  evidence,  for  it  is  put  alter- 
natively in  s.  5.  of  the  statute,  which  gives  directions  to 
the  Coroner  what  he  shall  do  in  certain  cases.  The 
Coroner,  by  that  section,  is  to  put  in  writing  **  the  effect 
of  the  evidence  given  to  the  Jury,  before  him,  being 
material;"  and  Lord  Hale,  in  his  P.  C.  b.  2.  c.  8.  p.  61, 
points  out  the  difference  between  the  examination  to  be 
taken  by  the  Coroner  and  that  by  the  Justice.  He  says, 
that  by  1  &  a  P.  <8rM.  c.  13,  "The  Justices  of  the 
Peace  are  to  put  into  writing  the  informations  against 
the  felon  of  the  fact  and  circumstances  thereof,  or  so 
much  thereof  as  shall  be  material  to  prove  the  felony 'y 
but  the  Coroner  is  to  put  into  writing  the  effect  of'  the 
evidence  given  to  the  Jury,  before  him,  being  materia/, 
without  ssiying  so  much  as  is  material  to  prove  the  fe^ 
lony,  but  the  whole  evidence  given,  whether  to  prove  or 
disprove  the  felony.^  In  cap.  22.  p.  157,  the  same  learn- 
ed writer  again  remarks  upon  the  difference  between  the 
Coroner's  Inquest  and  the  Grand  Jury.  The  Coroner  is 
to  hear  both  sides,  and  receive  evidence  from  every 
quarter,  but  the  magistrates  are  not  to  do  so,  for  he 
aays,  "  The  Coroner's  Inquest  may,  and  must  hear  evi^ 
dence  of  all  hiands,  if  it  be  offered  to  them,  and  that 
upon  oath,  because  it  is  not  so  much  an  accusatipn  or 
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1(124.  •"  indictment,  as  sd  inquisition  or  inquest  of  office 
'^^'  quomoda  J.  S.  ad  mortem  suam  dccaiit,  though  it  be 
^"^  also  trae  that  the  offender  may  be  arraigned  upon  that 
CoLEKiMib  presentm^it.  But  the  grand  inquest  before  Justices  at 
the  Peace,  gaol  deliveiy,  or  oyer  and  terminer,  ought 
only  to  hear  the  evidence  for  the  Kii^,  and  in  ouc 
there  be  probable  evidence,  they  ought  to  find  the  bUl, 
because  it  is  only  an  accusation,  and  the  party  is  to  be 
put  upon  his  trial  afterwards."  Could  an  attorney  at 
that  time  have  claimed  admission  to  the  justice's  roon 
as  a  matter  of  right,  upon  the  etamination  of  a  person 
accused  of  a  crime?  In  the  first  place,  at  that  time, 
there  was  no  process  to  bring  the  witnesses  before  the 
magistrate  who  could  speak  on  bdialf  of  the  prisoner, 
because  the  examination  was  confined  to  such  as  were 
witoesses  for  the  Crown,  and  even  then  the  Justices  were 
not  bound  to  go  through  the  whole  esamioation,  inas- 
much as  they  were  only  required  to  take  as  much  evi- 
dence as  they  should  think  material  b>  prove  the  felony,' 
and  certify  the  same  to  the  Jastices  of  oyer  and  terminer. 
If  the  prisoner  bad  brought  witnesses  before  the  ma- 
gistrates at  that  time,  to  prove  his  innocence,  it  seems 
exceedingly  doubtful  whether  the  magistrate  could  have 
sworn,  them,  and  if  he  could  have  done  so,  it  seems 
still  more  doubtful,  whether  he  could  have  received  their 
evidence ;  and  supposing  he  had  certified  the  whole  of 
the  evidence  for  the  prisoner,  it  would  be  no  use  to 
him  afterwards  upon  his  trinl.  It  would  result  from 
this  examination  upon  oath  before  magistrates,  thaA  if 
the  witnesses  for  the  prosecution  afterwards  died  or  were 
unable  to  appear  at  the  trial,  their  depositions  would 
probably  be  used  as  evidence.  That  consequence,  how- 
ever, would  not  follow  in  the  case  of  witnesses  for  the 
prisoner,  whose  evidence  could  not  be  received  upon 
oath,  and  they  must  have  been  produced   again  in  order 
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to  State  the  facts  within  their  knowledge  at  the   triaK        182*2. 
If  an  attorney  could   not   at    that   time   have   claimed         ^^'^^ 
the  right  of  being  admitted  to  assist  a  prisoner  during         ^' 
bis  examination,  what  authority  is   there  for  saying  that    Coi.eitii»oat 
the  right   has  been  since  acquired  i  Certainly  no  statute 
law  has  given  it,   nor  has  any  legal  decision  recognized 
it,   incidentally.     Had   any  such   right  ever  been   sup^ 
posed  to  exist,  it  seems  extraordinary  that  the  attention 
of  the  legislature  should   never  have  been  called  to  the 
subject,  if  it  were  thought  necessary  that  his  presence 
should  be  allowed.     Several  statutes  have  since  passed 
respecting  prisoners  charged  with  offences  before  magis- 
trates, and  such  a  right  has  never  been  in  the  remotest 
ikgree  recognized,      llie  statute  31  £Hz.  c.  4,  an  act 
against  tlie  embezzling  of  armour,  recognizes  the  right  of 
a  prisoner  charged  with  an  offence  under  that  act,  to  make 
such  lawful  proof  as  he  can  by  lawful  witness  or  otherwise 
for  his   discharge  and  defence;  but  that  clearly  means 
£he  defence  of  the  party  upon  his  trial.    Then  follows 
the  4  Jac.  i.e.  1,  which  relates  to  the  trial  of  felonies 
committed  by  Etfglisbmen  in  Scotland.     Both  these  sta- 
iutes  are  commented  upon  by  Lord  Coke,  in  his  3d  ImL 
c,  22,  p.  79 ;  and  though  the  latter  statute  speaks  of 
witnesses  to  be  exatnined  on  oath  for  the  better  clearing 
and  justification  of  the  party  accused,  this  clearly  means 
to  refer  to  his  trial  before  the  Jury,    llien  the  statute 
1  Anne,  stat.  2.  c.  9,  introduces  a  general  provision  for 
allowing  the  witnesses,  on  behalf  of  the  prisoner,  to  give 
their  evidence  upon   oath ;  but  that  statute   speaks  ex- 
pressly of  witnesses  swotn  upon  the  trial  of  the  party. 
It  seems,  therefore,  to  be  extraordinary  that  the  attention 
Af  the   legislature  having  been  so  often  drawn  to   the 
situation  and  circumstances  of  a  prisoner,  under  accusa- 
tion before  Justices   of  Peace,  and  so  many  commenta- 
tors having  remarked  upon  these  statutes,  not  a  word  ist 
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to  be  found  respec^g  the  right  wliich  is  now  claimed 
by  the  plaintiff.  If,  therefore;,  it  be  correctly  assumed 
that  the  examination  of  a  prisoner  before  Justices  of 
Peace  is  only  an  examination  preparatory  to  trial,  it  then 
becomes  a  fit  matter  of  inquiry'  as  to  what  is  tJie  nature 
of  the  proceedings  before  the  Grand  Jury,  to  which  the 
examination  before  a  magistrate  is  exceedingly  analogotu. 
.  Is  there  any  sucli  examination  as  that  contended  for  in 
this  case,  before  the  Grand  Jury!  Is  the  prisoner,  thea 
charged  by  indictment,  allowed  counsel  or  attorney  to  dis- 
cuss the  question  of  his  guilt  or  innocence  ?  Is  he  allow- 
ed to  examine  witnesses  on  his  behalf  to  prove  his  in- 
nocence .'  Cei'tainly  not.  The  invariable  practice  from 
the  earliest  time  is  directly  the  contrary.  In  the  absence, 
therefore,  of  any  authorities  upon  the  subject,  it  is  ■ 
fair  ground  of  reasoning  from  analogy  to  the  proceeding 
before  a  Grand  Jury,  that  no  such  right  ever  existed, 
or  was  conceived  to  be  compatible  with  the  dtie  ad- 
ministration' of  justice.  The  case  of  the  Grand  Jury  is 
precisely  analogous  to  this,  and  in  that  none  of  these 
privileges  are  allowed.  If  this  be  so,  upon  principle, 
what  is  to  distinguish  the  one  case  from  the  other,  and 
what  sufficient  reason  can  be  ui^ed  why  the  same  pri- 
vilege should  not  be  allowed  in  both  i  It  is  a  hardship, 
or  not  a  hardship,  that  the  prisoner,  when  under  ex- 
amination before  a  Justice,  should  not  he  allowed  the 
asustance  of  an  attorney.  Wliat  is  the  magistrate  to  do  ? 
The  law  says,  that  the  magistrate  is  to  act  at  his  own 
discretion,  and  he  is  not  to  discharge  the  prisoner  except 
where  the  accusation  is  totally  groundless. —  {Best,  J. 
And  even  where  there  was  no  ground  for  charging  him, 
it  was  formerly  doubted  whether  the  Justice  ought  not 
to  take  bail. — Bai/ley,  J.  The  prisoner,  it  may  be  said, 
has  a  right  to  cross  examine  the  witnesses  brought 
against  him.— ^iAoH,  C.  J.  But  tljoi  perhaps  he  wants 
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}lr6inpting.) — ^The  magistrate  holds  an  equal  hand,  and        1B22. 
examines    into    the   nature  of  the   accusation    brought 
against  the  prisoner,  sifts  it  to  the  bottom,  and  endea*  «. 

vours  to  ascertain  whether  there  is  sufficient  ground 
for  a  commitment.  In  this  he  acts  upon  a  sound  dis- 
cretion, and  according  to  the  best  of  his  judgment.  He 
is  to  judge  what  is,  and  what  is  not  a  probable  cause  for 
commitment.  The  magistrate  must  be  presumed  to  know 
bis  duty,  and  even  in  a  case  where  the  charge  is  doubtful 
be  will- adopt  tbe  same  coursci  and  it  will  be  for  him 
afterwards  to  answer  for  his  conduct  if  he  acts  impro- 
perly. The  magistrate  knows  that  he  acts  at  his  peril. 
Supposing  it  to  be  established,  that  the  magistrate  pro- 
ceeds merely  upon  a  prima  facie  case,  and  that  the  fact 
of  the  commitmeiit  of  the  prisoner  produces  a  prejudice 
against  hitn  on  his  trial,  it  will  be  for  those  who  con- 
tend that  they  have  a  right  to  this  privilege,  to  shew  that 
some  more  substantial  advantage  will  be  gained  on  the 
other  side.  But  this  case  must  be  argued  on  a  stili 
broader  ground,  in  order  to  entitle  the  plaintiff  on  this 
record  to  judgment.  He  must  contend  not  merely  that 
the  magistrates  have  a  discretion  whether  they  will  or  will 
not  admit  an  attorney  to  act  on  behalf  of  a  prisoner, 
under  examination  before  them,  but  he  must  insist  that 
they  are  bound  to  admit  his  presence,  as  matter  of  right, 
or  else  they  subject  themselves  to  an  action.  Now,  on 
which  side  would  the  convenience  or  inconvenience  be 
felt  by  allowing  this  privilege  ?  In  what  state  would  the 
police  of  this  country  be,  if  this  were  law  f  It  is  not 
necessary  to  assume  that  an  attorney  would  appear  before 
a  magistrate  for  any  improper  purpose ;  but  if  an  attorney 
is  entitled  to  appear  in  the  justice*room  on  behalf  of  a 
prisoner,  the  same  privilege  must  be  extended  to  all  other 
persons  who  profess  any  skill  in  or  knowledge  of  the  law, 
and  assume  the  right  of  assisting  the  prisoner  in  his  de- 
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1822.  fence.  Ilie  magistnte  cannot  know  wlio  is  or  who  u  not 
^■"^^  an  admitted  Bwora  attorney.  He  OMut  tiierefore  be 
*^"  bound  to  throw  the  door  of  the  justice-rooni  open  to 
CoLEsiDOB.  ever;  person  wko  cbootes  to  call  hinnelf  an  atloroej, 
and  he  ia  not  com  petent  to  j  udge  of  hu  claim  to  the  tkle. 
Then  it  follows  as  a  consequence,  that  the  jiiatice>Tooni 
must  be  considered  as  a  Court  of  Justice,  open  to  all  the 
public.  What  then  would  be  the  effect  if  the  right  were 
conceded  to  that  extent?  .And  yet  the  plaintiff  mnsl 
carry  the  ai^iment  to  that  extent,  and  must  convince  the 
Court  that  the  right  is  common  to  all  persons  before  be 
can  be  entitled  to  judgment.  In  order  to  try  the  coit- 
sequence$  which  might  result  from  such  a  privilege,  let 
the  case  be  put  of  a  desperate  gang  of  poachers,  one  of 
whom  only  is  taken  into  custody,  and  brought  before  the 
magistrate,  the  ends  of  public  justice  might  be  totally 
defeated  by  aUowing  the  pretence  of  a  stranger  doraig 
the  eHatnination  of  the  prisoner.  The  attorney  or  any 
other  person  who  assumes  that  character,  by  Imiig  allow- 
ed to  bear  all  the  evidence,  might  be  able  to  put  it  out 
of  the  power  of  ihe  Justices  to  arrest  the  other  ofienden. 
Suppose  another  case,  certainly  of  not  frequent  occur- 
reoce,  but  in  the  investigation  of  which  the  greatest 
secrecy  might  be  required  in  order  to  attain  the  ends  of 
public  justice,  namely,  the  case  of  high  treason.  One 
of  the  conspirators  may  be  In  custody,  and  it  may  be 
of  the  utmost  importance  that  a  secret' esaminatioo  o# 
that  person  should  take  place ;  but  tliis  would  be  utterly 
defeated  if  the  magistrates  are  bound  to  admit  craiy 
person  styling  himself  the  legal  adviser  of  the  piisonar, 
and  claiming  to  be  admitted  in  that  character.  Where- 
then  is  tlie  hardship  of  denying  ihia  privilege?  The  only. 
hardship  is  that  which  necessarily  results  from  the  im- 
perfection of  human  laws;  to  which,  under  all  circum- 
stances, the  subjects  of  the  kingdom  must  make  np  their- 
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mittds  to  submit.    It  mast  be  assumed  that  in  nine  cases        lan* 
out  of  ten  the  prisoners  brought  before  oiagistrates  are        ^''^^^ 
jttstlj  suspected  of  the  crime  imputed  to  them — a  sua*  9. 

picion  arisii^  either  from  their  indiscretbn,  or  dieir  un-»  Coumb«b» 
e^piivocal  acts,  uriiicfa  admit  of  no  doubt*  It  rarely  hap* 
pens  that  a  perfectly  innocent  man  is'  pkced  in  such  a 
situation.  In  all  human  probability  he  has  been  guilty  of 
some  indiscretion  which  sul^ts  him  to  suspicion ;  but 
the  nii^trate,  in  the  honest  discharge  of  his  duty, 
will  investigate  the  case,  and,  if  be  sees  no  pretence 
for  the  accusation,  he  will  discharge  the  prisoner,  or  he 
will  commit  him,  taking  upon  himself  all  the  responsi- 
bilities of  the  act.  But  is  the  prisoner  the  only  person 
who  is  to  be  considered  in  these  cases ;  and  is  the  magis- 
trate, in  the  proper  discharge  of  bis  duty,  entitled  to  no 
{irotection  ?  The  magistracy  of  this  country  are  surely 
entitled  to  some  consideration.  They  come  forward  ta 
do  their  duty  in  an  arduous  and  responsible  sitnation, 
unpaid  and  unpurchased ;  they  gratuitously  devote  a  great 
deal  of  their  time  to  the  service  of  the  public ;  the  cri- 
minal law  of  the  country  has  become  extremely  intricate ; 
and  if  they  are  to  be  perpetually  exposed  to  captious  • 
actions  for  every  mistake  they  make,  the  consequence 
will  be  to  drive  out  of  the  commission  of  the  peace 
those  very  persons  whom  it  is  most  denrable  for  all  par^ 
Ues  should  disciharge  the  duties  and  office  of  a  magis* 
trate,  namely^  the  country  gentlemen,  possessing  charac- 
ter, fortune,  and  property  in  the  kingdom.  On  these 
grounds  it  is  safest  to  deny  this  as  a  matter  of  right,  and 
leave  it  to  the  magistrates  themselves  to  say  in  what 
cases  diey  will  permit  the  presence  of  an  attorney,  or 
otfaer  professional  person,  during  their  proceedings. 

Denman,  C.  S.,  in  support  of  the  replication.    By  die 
law  of  the  land  a  person,  under  accusation  for  a  crime 
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before  Justices  of  the  peace,  has  a  right  to  have  di« 
assistance  of  an  attorney  to  give  him  counael  and  advic^ 
with  a  view  to  hi»  defence.  [Abbott,  C.  J.  Inform  us 
what  is  an  attorney.  What  part  of  the  character  and 
office  of  an  attorney  relates  to  the  subject  now  under  con- 
sideration  i  First  de6ne  to  us  what  is  an  altomey-]  If 
this  case  is  to  be  ai^ued  upon  the  precise  legal  definition 
of  an  attorney,  then  cadit  quaestio.  [Abbott,  C.  J.  As 
applied  to  a  Court  of  Justice,  a  person  who  has  a  right 
to  appear  for  another,  and  to  conduct  his  business  in  fala 
absence,  is  what  is  properly  called  an  attorney ;  but  that 
is  not  so  in  ciiminal  cases.]  The  argument  for  the 
plaintiff  is,  that  the  prisoner  under  accusation  has  a  right 
to  have  the  assistance  of  counsel  or  attorney  during  liis 
examination.  [Abbott,  C.  J.  Then  you  must  say  that 
the  plaintiff  attends  as  counsel  or  advocate.  Being  in 
fact  an  attorney  of  this  Court  makes  no  difference  in 
the  case.  If  the  ailment  applies  to  him,  it  may  apply 
to  any  other  person  who  is  skilled  in  the  law,  and  is 
competent  to  give  legal  advice  and  assistance  to  the  party 
accused.  It  is  not  the  proper  business  of  an  attorney, 
in  his  character  of  attorney,  to  attend  in  criminal  cases 
before  a  magistrate.  Any  other  person  equally  compe- 
tent to  perform  the  same  duty  may  have  an  equal  right.] 
The  case  of  an  attorney  and  of  counsel  would  stand  on 
a  different  footing  from  that  of  other  persons;  the  former 
is  an  officer  of  this  Court,  if  he  misbehaves  himself,  he 
is  liable  to  the  summary  process,  and  is  subject  to  the 
discretion  of  the  Court;  and  therefore  there  is  some  se> 
curity  for  his  good  behaviour,  and  the  honest  discharge 
of  his  ditty.  No  such  circumstances  atteud  the  situation 
of  any  other  aulyect  of  tfae  kingdom.  When  the  question 
shall  arise  whether  a  person  who  is  not  an  attorney,  and 
who  does  not  sthte  himself  to  be  a  professional  man, 
well  skilled  in  the  law  of  the  land,  may  claim  the  right 
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of  assisting  an  illiterate  person  who  may  have  the  mis-  16tt. 
fortune  to  labour  under  an  unjust  accusation,  then  it  ^^^^^ 
may  be  for  the  Court  to  inquire,  upon  what  footing  his  ^^ 

rights  are  to  be  considered.     But  the  case  now  under   Coibridob. 
deliberation  is  that  of  a  party  who  is  an  officer  of  the 
Courts  who  is  admitted  to  be  a  person  capable  of  giving 
that  assistance  which  is  required  by  the  individual  ac- 
cused, his  client,  who,   under  such  circumstances,  might 
be  exposed   to  the  utmost  oppression,   upon  tiie  very 
principle  which  it  has  been  found  necessary  to  argue  the 
case  on  the  other  side.     All  the  impressions  that  have 
taken  place  upon  this  subject  have  resulted  from  the  old 
authorities  to  which  reference  had  been  had,  authorities, 
against  which  any  lawyer  at  the  bar^  at  the  present  day^ 
would  feel   ashamed   to  argue.    The  mere  statement   of 
them  to  the   Court   is  sufficient  to   explode  them   fot 
ever.     iThe  dictum    in  Daltons  Justice^    upon   which 
die  whole    of    the   argument  on   the    other    side  wa^ 
founded,  ought  never  again  to  be  mentioned  as  an  author 
rity  in  a  Court  of  Justice.     In  that  Work,  p.  377,  it  ist 
broadly  stated,  that  the  mere  suspicion  of  felony>  though 
it  shall  appear  to  the  Justice  that  the  prisoner  is  not 
guilty,  buids  him  to  commit  the  man  for  trial.     Is  such 
a  doctrine  as  that  to  be  endured  at  the  present  day  foi* 
one  moment  in  a  Court  of  Justice  ?    If  it  is,  it  must 
necessarily  lead  to  the  most  enormous  inconvenience  and 
injustice.     Such  authorities  may  perhaps  have  given  some 
colour  of  foundation  for   those  impressions  vrfiich  have 
obtained  with  respect  to  the  power  of  magistrates,  but 
i^vhich  no  statfe  of  the  common  law  of  this  country  ever 
vested  in  a  Justice  of  the  peace.     In  the   same  book 
it    is  also  laid   down,  that  a  person  who  makes  a  de* 
position,  although  he  shall  be  infamous  to  the  knowledge 
of  the  magistrate,  and  though  he  be  not  a  fit  witness  to 
be  heard  in  a  Court  of  Justice,  yet  shall  the  Justice  re- 
VOL.  1.  ^ 
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182'2.  ceive  his  infonnation  Tor  the  king,  aod  bind  him  over  to 
*•"■-'  give  evidence  against  the  parties  suspected ;  so  that  the 
''*'*         party  accused  is  not  to  have  l^;al  evidence  against  him, 

CoLeniuci.  i,ut  fi,^  Justice  is  to  receive  such  evidence  for  the  kii^, 
as  none  of  the  king's  courts  would  receive  in  support  of 
an  accusation  against  any  of  bis  bubjects!  No  such 
principle  (^  law  is  to  be  found  in  England,  and  unt3 
some  more  respectable  authori^  is  quoted  for  such  a 
proposition,  the  mere  denial  of  the  existence  of  any  such 
principle  is  sufficient.  Such  questions  have  very  seldom 
been  brought  under  the  consideration  of  Courts  of  Jut- 
lice,  and  almost  every  thing  upon  it  rests  on  dicta  and 
general  impressions  as  to  the  power  of  magistrates  ex- 
pounded by  such  writers  as  Datlon.  The  opinioa  ex- 
pressed by  the  Court  in  Rtx  v.  EritwelUa)  is  not  un- 
worthy of  consideration;  for  in  that  case  doctrines  whidi 
are  now  universally  exploded,  as  being  utterly  inconsistent 
with  the  first  principles  of  justice,  even  in  civil  as  well 
as  criminal  proceediugs,  were  maintained  by  two  of  the 

0  most  learned  Judges  who  ever   set  upon   the   Bench. 

This  was  the  result  of  impresei<His  not  supported  by  any 
authority ;  and  as  those  doctrines  were  over-ruled  by  Rex 
V.  Bilton  with  Harrotrgale  (6)  and  Rex  v.  Newnham 
CiMiriney  (c),  so  the  doctrine  qisotod  frcnn  Dallon,  which 
places  every  man  in  the  country  at  the  mercy,  not  of  the 
magistrate  (for  he  is  assumed  by  this  argument  to  have 
no  discretion),  but  at  the  mercy  of  any  corrupt  and  in- 
famous individual  who  might  think  proper  to  make  a 
positive  oath  that  a  felony  bad  been  committed  by  bim, 
must,  when  examined,  share  the  same  fate.  Ilie  two 
cases  which  have  been  cited  are  Rex  v.  The  Jutticeg  of 
Staffordtkire,  and  Rex  y.  Bomn.  In  each  the  applica- 
tion was  fof  a  criminal  information,  founded  upon  a  sug- 
gestion that  the  magistrates  were  influenced  by  a  corrupt 
(a)  3  T.  R.  107.  (6)  1  Eait,  13.  (c)  Idem,  ST3. 
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motive.    lo  Rex  v.  The  JuMtkes  of  Staffordshire  the  pro-        1883. 
ceeding  before  tbe  magistrate  was  upon  a  conviction  under        ^^^""^ 
the  Game  Laws.     When  that  case  was  before  this  Court         ^^ 
two  of  its  members  were  absent,  the  Lord  Chief  Justice  ^<>I'BRii>ob. 
and  Mr.  Justice  Holroyd.    The  case  was  not  decided 
upon  any  deliberate  consideration,  but  one  of  the  learned 
Judges  did  undoubtedly  Is^  it  down,  that  a  party*  upon 
a  summary  conviction  before  a  magistrate  for  an  oifence 
which  was  to  deprive  him   of  his  liberty,  might  be  con- 
ducted  without  having  an  attorney  on  behalf  of  tbe  de- 
fendant.    It  is  submitted,  however,  in  the  first  place,  that 
sQch  an  expression  of  opinion  was  perfectly  unnecessary 
ia  the  decision  of  the  question  then  immediately  before 
the  Court.    That  was  a  motion  for  a  criminal  informa*» 
tion ;  and  it  is  settled,  that  however  erroneous  or  illegal 
the  conduct  of  a  magistrate  may  be,  if  there  is  no  improper 
or  corrupt  motive  imputed  to  him,  the  Court  will  never 
g^rant  the  rule.    It  was  enough  in  the  decision  of  that  case 
for  die  Court  to  say,  **  here  is  no  improper  motive  im- 
pntable  to  the  magistrate,  and  therefore  we  will  not  grant 
the  application ;"  but  surely  the  Court  will  pause,  when 
a  man  is  to  suffer  penalties  upon  a  summary  conviction 
Mpon  the  oath  of  a  single  witness,   before   tliey  lay  it 
down  as  a  general  principle,  that  the  party,  under  such 
circumstances,  has  no  right  to  the  counsel  and  assistance 
of  a  legal  adviser.    It  is  hardly  necessary  to  put  instances, 
if]  which  such  a  principle  might  operate  with  the  most 
oppressive  hardship  and  injustice.    For  example,  suppose 
a  case  under   the  late  smuggling  act,  57  Geo.  3.  c.  87, 
which  subjects  the  offender  to  a  penalty  of  100/.,  and 
renders    him  liable  to  be  confined  in  custody  for  five 
years  in  his  Majesty's  naval  service,  and  this  too  upon 
the  adjudication  of  a  single  magistrate,  upon  the  oadi  of 
a  single  witness.    Will  tbe  Court  lay  it  down,  that  where 

L  2 
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18'22.        a  party  U  exposed  to  such  peril  out  coMequencea,  flra) 
^'^         where  many  important  queations  may  powibly  arise,  he  i» 
r.  to  be  so  affected  without  the  opportunity  of  bemg  heard 

Coi-BiuecE.  jjy  ^^^^  i^ggj  adviser,  who  may  be  at  band  to  render 
hiui  his  coQHsel  and  assistance  ?  Surely  the  Court  wiU 
pause  and  hesitate  befote  they  lay  down  such  a  doc- 
trine on  the  authority  of  fiex  r.  The  Jtutices  of  Stafford- 
shire, where  the  suggesUon  of  the  Court  was  not  neces- 
sary to  the  decision  of  that  case.  The  learned  Judge 
{Baylty,  J.)  is  repotted  to  have  said,  "  th^  an  attorney 
has  no  right  to  he  present  in  the  juadce  room  during 
the  examination ;  his  presence  would  only  produce  coo* 
Vision  and  irregularity  in  the  proceedings  of  the  m^is- 
trates."  The  same  learned  Judge  said,  "  tiiat  perhaps 
couusel  might  have  attended,  though  an  attorney  had 
no  such  right."  To  that  it  may  he  said,  that  such  a 
privilege  would,  in  many  cases,  be  absolutely  useless ; 
for  it  might  happen  that  counsel  could  not  be  procured. 
In  such  cases  the  parties  offending  are  taken  to  the 
nearest  Justice  on  the  coasts  of  the  kingdom,  remote 
from  sudi  professional  assistance.  For  instance,  suppose 
a  man  charged  with  smuggling  on  the  shores  of  Uncolii- 
$hire,  where  could  he  procure  the  ud  of  counsel  to 
defend  him  from  the  penalties  denounced  by  the  act 
ailuded  to  f  As  to  the  case  oi  Rex  v.  Borrow,  that  is 
inapplicable  to  the  present  question.  In  that  case  the 
attorney  claimed  die  right,  not  merely  of  calling  wit- 
nesses to  prove  certain  facts  in  support  of  a  praseeution 
for  f^ony,  but  to  comment  upon,  and  to  apply  the  law 
to  (hose  facts;  aud  he  called  upon  tbe  Justice  to  refuse 
him  this  privilege  at  hb  peril,  thereby  endeavouring  to 
interfere  with  the  duties  which  the  law  had  imposed 
upon  the  Justice  himself.  Surely  that  case  is  perfecUy 
distinguishable  from  the  present.     This  is  not  a  ques- 
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tioa  rekting  to  the  party  prosecuting,  but  to  the  party  W22, 
prosecuted^  and  the  privilege  now  claimed  under  the  ^^^^ 
eircttmstaiice  of  the  particular  caaei  is  one  which  must  ^^ 

be  applicable  to  all  cases  of  a  similar  nature.  ITie  ConaiDoa, 
right  contended  for  in  this  case  is,  that  every  man  under 
accusation  before  a  Justice  of  the  Peace  is  entitled  to 
counsel  to  assist  him  in  the  cross  examination  of  the  wit-p 
nesses  who  are  brought  agaiost  him»  and  of  demonstrat«- 
ing  to  the  magistrate  by  such  means,  that  he  ought  not,  in 
the  exercise  of  a  sound  judgment,  to  commit  an  innocent 
man  for  trial,  and  thereby  subject  him  perhaps  to  many 
months  unjust  imprisonment.  It  seems  to  have  been  asv 
sumed  on  the  other  side,  that  the  magistrate  has  a  right  to 
exercise  the  power  of  examining  the  prisoner  himself  ia 
secret.  For  this  no  authority  can  be  cited.  No  magis- 
trate has  a  right  to  take  a  prisoner  into  a  room  by  himself, 
and  there  endeavour  to  extract  from  him  any  f^cts  or  cir? 
(^umstauces  whifh  may  tend  to  his  conviction.  Some  un? 
questionable  authority  must  be  adduced  tp  estalj^lish  so 
extraordinary  a  proposition.  Asa  measure  of  police,  lur 
deed,  the  magistrate  would  ))e  justified  iQ  entering  ipto  a 
private  examination  of  any  person  for  the  sake  of  tracing 
and  finding  a  clue  upon  which  afterwards  the  witnesses 
may  be  examined  in  a  regular  way^  aiid  their  depositions 
taken  4owa3  ■  in  writing ;  and  if  the  depositions  are  to  be 
taken  in  4  r/eguUr  i^ray,  they  are  to  be  taken  in  the 
presence  of  the  prisoner.  [Abboti,  C.  J.  All  previous 
inquiry  must  be  extra  judici^,  and  only  pecessary  to  engb)^ 
the  magistrate  to  issue  his  warrant.]  That  is  ^he  distincr 
tion  contended  for.  When  the  prisoner  is  brought  before 
the  magistrate,  he  has  a  right  to  see  the  witnesses  whilst 
they  are  under  examination,  and  of  hearing  their  testimony 
delivered  from  their  lips.  After  such  examination  h^ 
b^s  a  ri^ht  to   communicate   al|  that  has  pasi^ed  )o  hi^ 
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1822.        attorney,  or  other  legal  adviser,  who  may  be  retained 

^T^^        for  his  defence,  for  the   express  purpose  of  meeting  it 

r.  by  contradictory  evidence.     But  it   is  also   essential  to 

CoLBHiDGG.  j„g(;^.g^  that  he  should  be  enabled  to  communicate  iritfi 
}iis  legal  adviser  while  die  examination  is  going  forward, 
and  to  avail  himself  of  his  assistance  in  the  hour  of  peril 
and  alarm,  lest  the  agitation,  which  an  innocent  man 
mity  feel  even  under  an  unfounded  charge,  should  betray 
liiin  into  imprudent  expressions;  and  the  danger  of  his 
fabricating  a  defence  appUes  equally  as  an  objection  to 
his  own  undisputed  privil^e  of  being  present  and  hear, 
ing  the  evidence  against  him.  Another  reason  for  this 
open  inquiry  into  the  circumstances  of  the  case  is,  that 
no  opportunity  shall  be  afforded  of  bringing  fabricated 
evidence  hereafter  against  him  in  support  of  the  chaise 
when  he  is  put  upon  bis  defence.  The  extra  judicial 
examination  which  has  brought  the  prisoner  before  the 
magistrate  may  be  secret:  but  when  he  is  there  the 
proceedings  become  judicial.  They  are  properly  so  de- 
scribed, because  upon  the  decision  of  the  magistrate 
depends  the  liberty,  perhaps  the  Hfe,  and  certainly  the 
character  and  reputation  of  the  prisoner.  That  the  pro- 
ceedings of  the  magistrates  are  judicial  seems  necessarily 
to  result  from  the  operation  of  the  very  statutes  to  which 
reference  has  been  made  in  argument  on  the  other  side. 
'X'iie  statute  of  Philip  and  Mary  does  not  in  itself  make 
the  depositions  taken  before  the  magistrates  evidence 
upon  the  trial;  but  from  ancient  times  thejp  have  been 
admitted  as  evidence.  The  principle  upon  which  they 
ure  admitted,  is,  that  they  are  necessarily  taken  in  the 
presence  of  the  prisoner  himself;  he  has  the  oppor- 
tunity of  hearing  them,  and  the  right  of  cross-examining 
the  witnesses  at  the  time  they  give  their  depositions.  The 
words  of  the  statute  of  fkHip  and  Mary  imply  the  pre- 
sence of  the  prisoner,  before  the  Jiistice,  during  the  cxa- 
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mination  ot  tHe  witnesies ;  for  it  enacts,  '« that  when  anj        1322. 
prisoner  is  brought  before  him  on  a  charge  of  felony,  he         ^^"^^ 
shall  take  the  examination  of  the  prisoner,  and  the  in-         ^^ 
formation  of  those  who  bring  him,  of  the  fact  and  circum-    CoLvainfia. 
stances  thereof,  and  he  is  to  put  the  same,  or  as  much 
thereof  as   shall  be  material  to  prove  the  felony,  into 
writing.^    This  enactment  is  most  certainly  inconsistent 
with  a  secret  examination.    Tlie  prisoner  is  not  to  be 
induced  to  confess  his  crkne,  nor  to  be  sifted  of  facts 
which    may  afterwards   become   evidence    against  him. 
He  is  present  ft>r  the  express  purpose  of  cross-examina- 
tion,— a  real  and  effective  cross-examination,  such  as  a 
skilful  adviser  may  conduct    or  suggest;    not  such  an 
ignorant  course  of  proceeding  as  may  ensnare  and  tend 
to  convict  him.     All  that  the  statute  requires  is,  that  the 
magistrate  shall  take  in  writing  the  fact  and  circumstances 
of  the  case,  or  as  much  thereof  as  shall  be  material  to 
prove  the  felony;  that  is,  to  prove  the  circumstances 
of  the  case,  and  to  prove  that  there  is  enough  to  found 
the  warrant  of  commitment ;  but  he  is  not  arbitrarily 
to  follow  the  directions  of  Dalton,  and  to  commit  the 
party  for  trial,   though  he  is  perfectly  satbfied  of  his 
innocence.     The   passage  which    has   been  cited  from 
Hawkins  P*  C.  c.  15.  s.  1.  assumes    this  right  in  the 
magistrate,  of  exercising  his    own  judgment  upon  the 
case ;  for  he  says,  ''  wherever  a  person  is  brought  be- 
fore a  Justice  of  Peace  upon  an  accusation  of  treason 
or  felony,  he  must  be  either  bailed  or  committed,  unless 
it  manifestly  appear  that  no  such  crime  was  committed^ 
or  that  the  cause  for  which  alone  the  party  was   sus- 
pected was  totally  groundless.'^      Putting   the  present 
case  upon  that  proposition,  it  must  become  a  question 
before  the  Justice,  whether  the  charge  does  or  does  not 
amount  to  a  felony.     It  may  then  become  competent 
for  the  prisoner  to  shew  that  there  is  no  just  ground  in 
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poiDt  of  law  for  the  charge  of  felon;,  and  that  there  i> 
no  cause  of  auspectiDg  him  of  such  a  crime;  but  how 
ia  a  poor  ignonuit  man,  who  is  perhaps  subjected  to  the 
malicious  charge  of  an  enemy,  to  be  able  to  avail  him- 
self of  that  advantage,  unleu  he  has  the  aid  of  a  l^al 
adviser,  capable  of  assisting  him  in  discussing  the  ques- 
tion before  the  Justice  ?  Surely  in  such  a  case  he  is 
entitled  to  the  assistance  of  a  person  skilled  in  the  law. 
\^Baifley,  J.  Or  elae  you  must  have  a  magistrate  who 
knows  his  duty,  and  can  discriminate  what  is  and  what 
is  not  felony.]  A  magistrate,  in  the  honest  dischai^e  of 
his  duty,  may  make  a  very  gross  mistake  in  point  of  law. 
His  duty  does  not  require  hipi  to  decide  6nally  upon  the 
guilt  or  innocence  of  the  party,  but  he  is  to  be  satinGed 
upon  the  evidence  in  point  of  law,  that  a  felony  has 
been  committed.  For  this  purpose,  he  may  require 
witnesses  to  be  examined  for  the  prisoner  as  well  as  for 
the  prosecution,  in  order  to  satisfy  his  mind  that  the 
facts  amount  to  a  felony.  In  this  very  case  that  was 
the  o^ect  of  tlie  ma^strates.  for  they  discharged  the 
prisoner  for  the  purpose  of  allouu^  him  an  opportunity 
of  bringing  his  witnesses  on  a  day  specified,  in  order  to 
shew  that  no  felony  had  been  committed  by  him ;  and 
then  it  was  that  the  plaintiff  on  this  record,  attended  for 
the  purpose  of  laying  the  evidence  of  those  witnesses 
before  the  magistrates.  It  is  not  necessary  in  tlie  pre- 
sent case  to  contend,  that  the  plaintiff  would  have  been 
at  liberty  to  make  any  statement  by  way  of  argument 
before  the  magistrates,  or  even  to  examine  the  witnesses, 
but  it  is  contended,  that  he  is  at  liberty  to  suggest  to  the 
party  under  accusation  what  may  be  6t  or  proper  to  be 
done  in  order  to  induce  the  magistrates  to  order  his 
discharge.  With  respect  to  the  distinction  between  an 
attorney  and  a  counsellor,  there  is  a  case  in  Skinner,  in 
which  the  distinction  it  denied,     la  that  caae  ther^  was 
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a  covenant  for  executing  such  conveyances  and  assurances        IMS. 
as  the  counsel  should  advise  and  require.     An  attorney        ^^^^^ 
only  was  consisted,  and   the  Court  held,  that  suflkient  ^^ 

to  satisfy  the  words  of  the  covenant.  There  is  no  magic  CouuiiBai. 
in  the  word  '* counsel"  The  attorney  is  the  only coun- 
sel  that  can  be  procured  in  remote  parts  of  the  country. 
In  London,  undoubtedly,  counsel  may  be  obtained  at  any 
time,  because  they  are  on  the  spot  in  attendance  upon 
the  Courts  of  the  metropolis,  without  any  of  the  incon* 
veniences  apprehended,  but  that  is  not  so  in  the  country, 
and,  therefore,  a  prisoner  in  such  a  situation,  is  obliged 
to  procure  the  best  counsel  be  can,  namely,  an  attorney, 
who,  from  his  knowledge  of,  and  experience  in  the  law, 
may  be  of  service  to  him  during  his  examination.  In  the 
case  alluded  to,  the  Court  drew  a  distinction  between  an 
attorney  and  other  persons  not  in  the  profession,  for  they 
said,  that  if  it  had  been  a  physician,  or  a  clergyman,  that 
would  not  do,  but  an  attorney  has  law  enough  in  him 
to  give  counsel  if  the  party  chooses  to  abide  by  it.  The 
defence  of  prisoners  at  all  the  Quarter  Sessions  through* 
out  the  country  was,  within  these  few  years,  exclusively 
confided  to  attornies ;  it  is  still  so  in  many  places. 
Uliese  examinations  which  take  place  before  magistrates 
are  actual  evidence  against  the  prisoner  on  his  trial,  in 
case  of  the  death  of  the  witnesses,  or  their  inability  to 
ti'avel  to  the  Assizes.  Is  it  to  be  said  then,  that  a  pri- 
soner is  to  be  affected,  perhaps  in  his  life,  by  the  depon- 
tions  given  against  him  before  a  magistrate,  unless  he  has 
the  opportunity  of  cross  examining  the  witnesses  with  the 
aid  of  legal  advice,  when  tiiey  give  their  depositions,  those 
depositions  b^g  afterwards  receivable  as  evidence  against 
him  in  the  cases  mentioned  i  In  a  case  which  recently 
occurred  at  Leicester,  where  two  individuals  were  charged 
with  a  murder,  and  the  alleged  guilt  of  the  prisoners,  de-* 
pending  very  much  upoq  the  deposition  of  the  deceaaed| 
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the  learned  Judge  was  of  opinion,  that  as  the  magBtnites' 
clerk  did  not  take  the  deposition  with  perfect  accuracy, 
it  was  not  receivable  in  evidence.  [Bert,  J.  I  would  not 
receive  the  examination  in  evidence,  because  it  was  not 
taken  in  the  words  of  the  witness.]  That  recognizes  the 
distinction  which  is  to  be  drawn  in  these  cases,  ntmelj, 
that  the  examination  cannot  be  taken  unless  in  the  pre- 
sence of  the  prisoner,  in  order  that  he  may  hear  what  is 
said,  and  have  an  opportunity  of  cross-examining  the 
witness.  [Best,  J.  In  ihc  case  you  allude  to,  it  was  the 
declaration  of  a  dying  man.]  But  the  principle  would 
bejust  the  same.  It  has  been  doubled  by  a  very  learned 
Judge  {Chambrc,  J.)  wheiher  the  mere  reading  over  the 
depositions  which  have  been  taken,  to  a  prisoner  when 
they  were  not  taken  in  h\n  presence,  would  be  sufficient 
That  doubt,  however,  has  been  removed  by  the  decision 
of  a  leading  case,  and  it  has  been  held,  that  the  reading 
over  the  depositions  to  tlie  prisoner  b  equivalent  to  an 
examination  in  his  presence.  i_Bay/^,  J.  Tlie  witnesses 
being  present  at  the  time,  so  that  if  the  prisoner  wished 
to  put  any  question  upon  the  examinations,  he  might 
have  an  opportunity  of  cross-examination.]  But  sup- 
pose the  prisoner  charged,  has  not  the  human  voice, — 
is  deaf  and  dumb,  or  suppose  the  case  of  a  foreigner, 
who  is  utterly  ignorant  of  the  English  language,  or  sup- 
pose, as  in  this  very  case  (for  the  demurrer  luis  admitted 
it),  this  man  is  so  ignoiant  and  illiterate,  as  to  be  unable 
to  protect  himself  from  the  consequences  of  the  accusa- 
tion, and  cannot  avail  himself  of  the  opportunity  of 
cross-examination,  of  whut  advantage  would  the  privilege 
be  to  him  without  legal  advice  i  [Bai/le^  J.  He  may 
suggest  any  question  lie  may  think  proper  to  the  ma- 
gistrate, who  will  put  it  for  him.]  It  is  to  guard  the 
prisoner  against  the  consequences  of  his  own  ignorance, 
iliat  legal  advice  in  such  a  situalign  becomes  necessary. 
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When  he  is  attended  by  am  attorney,  the  latter  receires 
bis  confidential  communications  as  to  the  real  state  of 
the  factSy  and  the  attorney  deals  with  those  (acts  accordo  ^^* 
ing  to  the  principles  of  law;  and  if  in  his  judgment  and  C0MMamam 
experience,  he  thinks  the  prisoner  ought  to  remain  silent^ 
and  reserve  his  defence  until  the  day  of  trial,  he  will  so 
advise  him.  IBayley,  J.  I  have  no  doubt  that  a  prisoner 
against  whom  a  charge  is  brought,  may  suggest  to  the 
magistrate  any  question  in  the  cross-examination  of  the 
witnesses,  which  he  thinks  will  be  of  benefit  to  him.] 
Such  a  privilege,  perhaps,  might  operate  in  the  case  of 
an  ignorant  and  illiterate  man,  to  his  prejudice.  The 
argument  urged  to  the  G>urt  is,  that  the  prisoner  is 
entitled  to  have  his  attorney  in  attendance  upon  him^ 
in  order  that  he  may  have  the  benefit  of  hb  counsel  and 
advice  as  to  the  course  proper  to  pursue.  An  illiterate 
man,  unprotected  by  legal  assistancei  may  imprudently 
suggest  a  question  to  the  magistrate,  which  may  turn  the 
balance  against  him,  and  the  prejudice  resulting  from  his 
indiscretion,  may  strongly  operate  to  his  disadvantage 
when  he  comes  to  the  trial.  In  the  very  beginning  of 
a  prosecution  against  a  prisoner,  there  seems  no  good 
reason  why  he  should  not  have  the  same  protection 
which  the  law  allows  him  on  his  trial.  In  a  Court  of 
Justice,  the  prisoner  has  an  undoubted  right  to  have  the 
assistance  of  counsel  and  attorney  in  conducting  his  de- 
fence. The  utmost  skill  and  ingenuity  may  be  necessary 
to  demonstrate  innocence,  and  rebut  a  false  charge;  and 
if  he  be  an  innocent  man,  he  ought,  in  limine,  to  have 
the  same  sort  of  assistance,  in  order  to  avert  that  un- 
merited puniaiiment  to  which,  perhaps,  the  injudicious 
and  erroneous  commitment  of  the  magistrate  may  subject 
him.  It  has  been  assumed,  that  the  case  of  the  Coroner 
is  distinguishable  from  that  of  the  magistrate,  but  that 
is  not  so.     The  duties  of  each  are  in  principle  the  same. 
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18S9.  "Hie  duty  of  the  Coroner  u  to  enquire  whether  A.  B.  or 
'""^^  C.  or  any  body,  has  been  guilty  of  a  particular  offenca 
*^  agaiiut  a  particular  isdiridual.  On  such  an  inquisition 
there  seems  to  be  no  doubt  Ibtt  counsel  might  attend  on 
behalf  of  the  party  likely  to  be  affected  by  the  proceedings. 
The  Coroner's  is  an  inquest  of  office,  and  if  counsel  may 
attend  before  the  inquisition,  there  is  no  good  reason  why 
the  same  privilege  should  not  be  extended  to  a  case  before 
m^istrates.  IBm/lejf,  J.  The  Coroners'  Inquest  is  in 
the  nature  of  a  Grand  Jury;  it  is  impanneled  for  the 
specific  purpose  of  ascertaining  the  particular  cause  of 
the  death  of  the  deceased,  and  this  is  to  be  done  on  view 
of  the  body.  Betl,  3-  The  Coroneni'  Inquest  makes  a 
presentment  upon  which  the  Justices  of  gaol  delivery 
will  afterwards  act  judicially.  The  inquisition  is  equi> 
valent  to  the  finding  of  a  Grand  Jury.]  In  the  case 
where  the  deceased  is  supposed  to  be  felo  de  se,  there 
can  be  no  doubt  that  the  representatives  of  the  deceased 
may  attend  by  counsel,  in  order  to  avert  the  conse< 
quences  of  such  a  finding  by  the  inquest.  If  counsel 
then  have  a  right  to  attend  before  the  Coroner  on  behalf 
of  persons  remotely  interested,  i.  fortiori  he  has  a  right 
to  attend  before  the  magistrates  for  the  protection  of  the 
party  brought  into  jeopardy  by  the  accusatioi). 

Jdolphua,  amicus  curiae,  referred  to  Barclee'i  case  (a), 
as  an  authority  to  shew,  that  the  Coroner  is  to  hear  the 
evid^ce  on  both  sides  on  an  iuquisition  luper  visum 
corporit.  He  mentioned,  that  on  a  recent  occasion  (6) 
be  had  looked  into  the  authorities,  as  to  the  right  of 
counsel  to  attend  before  a  Coroner's  inquest,  and  that 
he  had  in  fact  himself  attended  several  successive  days  as 
Counsel  upon  the  inquisitbn  alluded  to. 

(o)  *  Sid.  90.  liU  life  on  Ihf  occasion  of  Quen 

(i)  Irqneit  npon  Ihe  body  of      CaruHiie'i  funeral  in  1821. 
a{>erian  named  Muncy,  ulio  loet 
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Denman,  C.  S. — In  order  to  support  the  argument  on        1822. 
the   other  side,  it  was  found  necessary  to  resort  to  old         ^*^^^ 
dicta  of  doubtful  authority  in  order  to  support  an  argu-         ^* 
ment,  vdiich  is  in  oj^position  to  every  sound  principle  of   Colbrido*  , 
justice,  good  sense,  and  humanity.     In  no  book  of  au« 
thority  can  any  thing  be  found  which  militates  against  the 
privilege  now  claimed.     It  has  been  the  general  practice 
on  almost  all  occasions,  at  least  tacitly,  to  acquiesce  in 
the  right  of  acounsel  or  attorney  to  attend  the  examina*- 
tion  of  a   prisoner  before  magistrates.     Before  the  Co- 
roner, the  right  undoubtedly  exists,  and  it  would  be  con- 
trary to  the  spirit  of  justice  if  it  were  denied.     Amongst 
other  duties  of  the  Coroner's  Inquest,  they  are  to  find 
whether  the  party  supposed  to  have  caused  the  death  of 
the  deceased,  has  or  has  not  fled ;  and  that  question  is 
always  put  to  the  jury,  and  if  the  Coroner  did  not  do 
so,  he  would  be  finable.     Upon  an  issue  of  that  kind, 
therefore,   there   can  be   no  doubt  that  counsel  would 
fcave  a  right  to  attend  on  behalf  of  the  party*  [Bay ley,  J. 
This  distinction  is  to  be  taken   in  the  case  of  the  Co- 
roner's  inquisition;    if  the  inquest  is  traversable,  then 
there  appears  to  be  no  right  to  have  counsel,   but  if 
it    is  conclusive,    the  party  has  a  right,   before    he    is 
concluded,  to  have  his  counsel  attending  on  his  behalf.] 
Then  the   same  principle  would   apply  to   proceedings 
before  Justices,  under  penal  statutes,  which  are  conclu-^ 
sive,  where  no  appeal  to  the   Sessions  is   given;    but 
in  the  case  of  Rex  v»  The  Jtutices  of  Staffordshire,   it 
was  distinctly  laid  down,  that  even  in  proceedings  under 
penal  statutes,   an  attorney  has   no  right  to  be  present 
in  the  justice*room.     [Bayley,  J.  That  case  is  not  to  be 
considered  as  the  solemn  decision  of  the  Court.     The 
opinion  there  expressed,  upon  this  point,  was  merely  the 
obiter  dictum  of  a  single  Judge,  to  which  I  pay  no  respect. 
Abbott,  C.  J*  An  observation  thrown  out  by  a  Judge 
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merely  in  the  coune  of  argument,  is  not  to  be  considered 
as  conclusive  of  the  case,  and  ought  not  to  be  urged  as  ■ 
solenin  decision.]  But  it  is  on  that  dictum  that  the  de- 
fendants argument  depends.  [Best,  3.  When  a  man  is 
pat  upon  his  trial,  the  practice  is  first  to  inquire  whether 
the  prisoner  be  guilty  or  not  guilty,  and  then  if  he  be 
found  guilty,  to  inquire  wbether  he  had  Bed.  AbboU,  C.J. 
Tliat  was  always  done  upon  the  first  arraignment  be- 
fore Uie  Jury.  The  clerk  of  arraigns  first  charged 
the  Jury  to  inquire  whether  the  prisoner  was  guilty 
or  not  guilty ;  and  second,  whether  he  had  fled.  Soy- 
tey,  J.  That  was  the  invariable  practice  on  the  Wea- 
tem  Circuit,  and  used  to  be  such  on  the  Midland  Cir- 
cuit.] The  nature  of  the  proceedings  in  this  particular 
case  shews,  that  there  was  to  be  an  hearing  judicially 
before  the  magistrates.  TTiey  were  to  decide  whether  ot 
not  the  case  amounted  to  a  felony,  and  for  that  pur- 
pose they  required  witnesses  to  be  examined  on  both  sides. 
It  is  said  to  have  been  doubtful,  whether,  before  the 
■tatute  of  jSnne,  c.  9,  any  witness  for  the  prisoner,  even 
■pon  his  trial,  could  be  examined,  though  Lord  Coke  {a) 
did  not  entCTtain  any.  In  consequence  however  of  early 
impressions,  an  act  of  parliament  was  deemed  necessary, 
to  enable  the  prisoner  to  have  witnesses  sworn  in  his  be> 
half,  even  in  a  case  of  life  and  death.  In  this  particular 
case  the  party  is  brought  before  the  Justices  on  a  chai^ 
of  felony,  and  the  magistrates  themselves  appoint  a  day 
on  which  he  is  to  appear  with  his  witnesses  to  prove  his 
innocence.  The  time  is  prefixed  for  that  purpose  ;  and 
the  question  is,  whether  the  witnesses  are  to  attend  under 
circumstaiu:es  which  might  make  their  fexamination  com< 
pletely  unavailing.  [Jbboll,  C.  J.  In  this  case  it  does 
not  appear  from  the  pleadings,  that  the  plaintiff  was  to 
be  present  for  the  purpose  of  cros»-eiamining  the  wit- 
(«)  3 1««.  79. 
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nesses  for  the  prosecution,  but  to  conduct  the  examina-  1821I. 
tiun  of  the  prisoner's  witnesses.]  He  was  to  do  both; 
for  the  plaintiff's  replication  says,  "  that  he  was  retained 
by  the  prisoner  to  assist  him  with  his  counsel^  skill,  sug-  Coickidox. 
gestions,  and  advice,  in  making  his  the  said  George 
JBrowns  defence  before  the  said  defendants  as  such  Ju8« 
tices."  This  imports  that  the  plaintiff  was  not  merely 
to  assist  in  cross-examining  the  prosecutor's  witnesses^ 
but  also  in  examining  such  witnesses  as  would  prove  the 
prisoner's  entire  innocence.  It  does  not  appear  that  the 
prosecutor  was  to  attend.  [AbboU,  C.  J.  There  might 
have  been  some  examination  of  the  prosecutor's  witnesses 
before  the  warrant  was  granted.  Bayhif,  J.  What  power 
bas  the  magistrate  to  examine  the  prisoner's  witnesses  on  ' 
oath  ?]  There  seems  to  be  no  doubt  that  he  has  such  a 
power.  [^Bayhtfy  J.  If  he  had  such  a  power  before  the 
statute  of  jiunCf  then  diere  would  be  this  anomaly — the 
magistrate  might  examine  the  witnesses  for  the  prisoner 
on  oath,  but  when  the  prisoner  came  to  take  his  trial, 
diey  could  not  be  examined  on  oath.  There  is  no  pro- 
vision in  the  statute  of  Jlnne  which  says  any  thing  as  to 
the  examination  of  the  prisoner  s  witnesses  on  oath  be- 
fore the  ms^istrates.  By  sec.  3.  of  that  statute  it  is 
enacted^  '^  that  from  and  after  the  l^th  February,  1702, 
all  and  every  person  or  persons  who  shall  be  produced 
or  appear  as  a  witness  or  witnesses^  on  the  behalf  of  the 
prisoner,  upon  any  trial  for  treason  or  felony,  before  he 
or  she  be  admitted  to  depose  or  give  any  manner  of  evi- 
dence, shall  first  take  an  oath  to  depose  to  the  truth,  the 
whole  truth,  and.  nothing  but  the  truth,  in  such  manner 
as  the  witnesses  for  the  queen  are  obliged  to  do."  This 
statute  clearly  refers  only  to  the  witnesses  called  for  the 
prisoner  on  his  trial. — Jbbott,C.3.  I  think  it  vrill  be 
found  that  the  prosecutor  and  his  witnesses  only  are  to 
be   examined  on  oath,  and  ihey  are  the  persons  who  are 
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l8S9t  bound  over  to  give  evidence  at  the  trial.  In  the  de- 
-"^^  fendant's  plea  nothing  is  said  about  the  adjouniment  of 
"^"^  the  ejaminatioti  to  a  future  day,  in  order  to  give  the  pri-' 
CoLxuiwx.  Boaer  an  opportunity  of  producing  bis  witnesses.  The 
plea  alleges,  "  that  the  Justices  were  assembled  for  the 
purfHHe  of  taking  the  information  upon  oath,  touching 
and  concerning  a  certain  felony,  with  which  the  said 
George  Broxn  wai  charged,  and  then  in  custody."  Ac-* 
cording  to  this,  they  were  merely  to  examine  the  wit-' 
nessea  whieh  should  be  produced  touching  the  charge^ 
and  therefore  it  is  assuming  something  to  say,  that 
the  witnesses,  who  were  to  be  afterwards  called,  were 
.  essential  to  the  prisoner's  defence.}  On  the  other  side 
certain  sUtutes  have  been  adverted  to,  with  a  view  of 
shewing  that  the  defendants  were  justified  in  their  con' 
duct  towards  the  plaintiff;  but  those  statutes  {iRicA^  St 
c.  3.  and  1  &  2  Pkil.  S[  M.  c.  13.)  evidently  shew  that 
the  examination  of  the  prisoner  must  be  public.  Sup* 
poaing  then  the  magistrate  chooses  to  institute  a  private 
examination,  and  say,  "  I,  in  the  exercise  of  my  autho' 
ri^,  choose  this  should  be  a  private  examination,  aad  1 
won't  permit  you,  the  attorney,  to  attend,"  could  the 
attorney  be  treated  as  a  trespasser  in  going  into  the  Jus- 
tice's room  in  the  exercise  of  that  ri^^t,  which  prim!  facie 
belongs  to  all  parties  r  At  all  events,  if  this  right  of 
private  examination  exists,  would  not  the  plaintiff  have 
been  entitled  to  notice  from  the  Justices  that  they  were 
conducting  a  private  examination  i  Here  there  was  no 
notice  of  that  kind  given  or  stated,  and  therefore  the 
forcible  ejection  of  the  plaintiff  could  not  be  justified. 
If  it  should  be  said,  as  sometimes  it  has  been,  that  such 
persons  have  no  right  to  obtrude  into  the  Justice's  par" 
lour,  to  that  it  is  answered,  that  the  Justices  are  not 
hound  to  examine  the  prisoner  in  their  own  private  paro 
lour,  hut  are  required  to  transact  the  business  of  their 
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office  in  the  public  jostie^  room.  [Abbott,  C.  J.  It  is  ^g2^ 
▼ery  often  convenient  that  the  examination  of  the  pri-  wvw 
soner  should  be  private,  and  such  a  mode  of  proceeding  ^^^ 

is  frequently  beneficial  to  the  prisoner  himself;  for  if  he  Colbridgb, 
be  an  iniocent  man,  he  is  not  subjected  to  public  ex-* 
posure;  and  if  upon  such  examination  the  magistrate 
finds  there  is  no  foundation  for  the  charge,  he  is  imme^ 
diately  liberated,  virithout  any  taint  on  his  character.] 
If  in  this  case  the  plaintiff  had  had  notice  that  the 
examination  was  to  be  private,  then  he  would  take  the 
peril  of  the  intrusion  upon  himself;  but  as  no  such  no* 
tice  was  given,  he  merely  exercises  his  right  as  an  attor- 
ney, of  entering  the  justice  room,  which  is  prim4  facie 
an  open  Court.  [Abbott,  C,  J,  The  law  would  be  the 
same,  whether  the  Justice  sat  in  a  private  room,  or  in 
his  public  office.  If  the  right  claimed  by  the  plaintiff  is 
lawful,  it  is  an  universal  right.]  There  is  a  second  point 
raised  upon  these  pleadings,  namely,  supposing  the  plain? 
tiff  liad  a  right  to  be  present  to  give  his  legal  assistance 
to  die  prisoner,  still,  whether  such  a  right  would  justify 
him  in  breaking  and  entering  the  justice  room  to  assert 
the  right  of  a  third  person.  It  is  difficult  to  conceive 
how  this  can  be  said  to  be  the  right  of  a  third  person, 
and  not  of  the  attorney  himself.  Unless  it  is  his  own 
right,  which  he  enjoys  in  common  with  the  rest  of  the 
public,  he  could  not  assert  it  as  the  right  of  a  third 
person.  This  right  is  claimed  on  a  much  broader  ground^ 
and  it  must  be  claimed  at  once  as  a  public  right.  [Baj/r 
fey,  J.  That  would  make  the  magistrate's  room  a  public 
Court  of  Justice,  and  consequently  all  persons  would 
have  a  right  to  enter.]  The  proceedings  in  this  particular 
case  were  not  secret.  There  were  a  great  number  of 
poor  persons  present  who  had  nothing  to  do  with  the 
proceedings   immediately   before   the  Justices,    and  the 
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18SS.  plaintiff  beii^  the  only  attorney  in  the  room,  he  ia  se- 
""^"^  lected  for  thia  forcible  eipulsion.  He,  therefore,  had  do 
^^  other  course  to  adopt  but  to  endeavour  to  assert  his  right, 
CoLEBiMB.  or  acquiesce  ia  the  assumed  authority  of  the  Justices. 
l^hbott,  C.  J.  If  you  put  the  case  upou  the  giound  that 
other  persons  were  there,  you  must  shew  that  they  were 
there  Liwfully.]  If  an  attorney  is  retained  to  attend  the 
enamiuatioD  of  a  prisoner  on  a  charge  of  murder,  for 
example,  he  is  to  make  his  way  into  the  justice  room 
in  the  best  way  he  can,  and  exerdse  his  right  with  as 
much  firmness  as  is  necessary.  It  is  his  bounden  duty 
to  take  care  and  attend  to  the  instructions  of  his  client ; 
and  even  upon  the  ground  of  the  jus  tertii  he  would  be 
justified  in  so  acting.  That  is  precisely  the  present  case ; 
the  plaindff  is  retained  on  behalf  of  a  prisoner  to  attend 
his  examimadon.  Acting  upon  that  retainer,  he  peace- 
ably,  but  firmly,  aaserts  that  right.  He  does  pot  com- 
mit a  trespass  in  the  first  instance,  but  the  trespass  is 
committed  upon  him  in  the  assertion  of  his  right  to  be 
present  at  the  exaniinatiou.  It  is  not  necessary  in  tlic 
present  case  to  contend,  that  the  magistrates  are  bound 
to  admit  every  body ;  but  in  answer  to  this  action  they 
tiinst  shew  that  they  have  a  right,  not  merely  to  ex- 
clude the  plaintiff,  but  every  body  else.  These  are  the 
topics  upon  which  the  plaintiff  rests  his  case.  It  is 
submitted,  under  the  stat.  1  &.  3  Phil.  S(  M.,  and  con- 
sidering the  practice  which  has  uniformly  prevailed  under 
that  statute,  and,  consistently  with  tlie  first  principles  of 
justice,  that  an  attorney  has  a  right  to  be  present  at  the 
examination  of  a  prisoner  charged  with  felony,  and  that 
this  right  belongs  to  him  in  his  professional  character, 
whatever  may  be  the  case,  where  the  party  claimmg  the 
right  is  an  ignorant,  illiterate,  and  incompetent  person. 

Vohrldge,  in  reply,  was  stopped  by  the  Court. 


MICHAELMAS   TEEM,   THIRD    GEO.  IV.  177 

Abbott,  C.  J. — If  I  thought  our  decision  in  fiivor  ia22. 
of  the  present  defendants  would  be  productive  of  any  ^^^^^ 
inconvenience  in  the  general  administration  of  justice,  or  ^®* 
would  in  general  tend  to  the  abridgment  of  the  liberty  Colerxdob. 
of  the  subject,  which  may  be  considered  as  the  greatest 
of  all  inconveniences  in  the  administration  of  justice^  I 
should  pause  before  I  pronounced  my  judgment.  Being 
perfectly  convinced  that  such  a  decision  can  have  no  such 
effect,  and  thinking,  on  the  contrary,  that  considering 
the  matter  in  an  enlarged  vieW|  it  is  more  beneficial  to 
the  subject,  that  these  examinations  should  be  conducted 
without  the  presence  of  attomies  than  with  them,  I  do 
not  see  any  reason  why  I  should  postpone  for  any  time, 
the  delivering  of  that  opinion  which  I  have  formed.  Hie 
plaintiff  cannot  succeed  in  this  action  unless  he  cao 
establish,  that  every  person  who  is  brought  before  the 
magistrates,  charged  with  felony  or  other  crime,  (and  I 
cannot  distinguish  between  one  and  the  other)  has  a  right 
upon  such  examination  to  have  the  presence  and  assists 
ance  of  some  person  who,  by  his  profession  and  educa*^ 
tion,  may  be  skilled  in  the  law.  An  attorney  certainly 
has  no  right  to  give  his  attendance  on  such  an  occasion, 
inasmuch  as  it  is  not  the  proper  duty  of  an  attorney,  as 
such,  so  to  act ;  for  it  b  merely  in  the  absence  of  the 
party  that  h^  is  to  appear,  and  not^wheu  the  party  is 
himself  personally  present.  If  he  is  to  appear  on  the 
hdaaii  of  the  party  in  his  presence,  then  he  attends  as 
his  counsel  and  advocate.  Now  if  there  be  any  such 
right,  one  should  have  expected  to  find  it  recognized  in 
some  book  of  authority ;  but  undoubtedly  there  is  no 
book  in  which  it  is  in  any  way  recognized.  In  practice. 
Justices  do  on  many  occasions  permit  the  presence  of 
persons  learned  in  the  law.  They  do  so  very  often,  and 
there  are  cases  in  which  it  may  be  convenient  for  them 
so  to  do.     Where  doubts  and  difficulties  present  them^ 
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selves,  or  are  likely  to  present  themselves  ia  the  course 
of  an  examination  of  a  prisoner,  it  may  be  fitdng  that 
they  should  have  the  benefit  of  the  assistance  of  other 
'  persons  skilled  in  the  law;  though,  we  must  assume, 
that  the  Justices  themselves  are  by  no  means  ^norant  of 
the  law  or  unqualified  to  discharge  their  duty ;  and  ^vhen- 
ever  those  cases  do  occur,  I  believe  it  is  found  that  the 
magistrates  are  not  only  willing  to  have  Bucb  assistance, 
but  are  often  desirous  of  the  presence  of  professional 
men.  It  by  no  means  follows,  however,  as  a  conse- 
quence, that  the  admission  of  this  class  of  persons  to 
be  present  on  some  occasions  would  confer  a  right  to 
be  present  on  all ;  and  the  case  on  the  part  of  the  plain- 
tiff cannot  be  sustained  without  shewing  that  they  have 
a  right  to  be  present  on  all.  Indeed  it  is  impossible  to  - 
distinguish  between  the  case  of  one,  and  several  persons, 
because  if  one  has  a  r^ht  to  be  present  at  the  examina- 
tion of  a  prisoner,  many  may  insist  upon  the  same  right. 
I  cannot  distinguish  between  the  case  of  this  particular 
uidividual,  and  that  of  any  other  person.  If  the  attor- 
ney haa  a  right  to  be  present,  he  may  obtain  such  in- 
formation as  may  tend  to  frustrate  the  administration  of 
justice,  by  knowing  who  the  persons  are  who  are  likely 
to  be  accused ;  for  if  but  one  only  of  several  perscns 
implicated  in  the  crime  happens  to  be  in  custody,  by  tfais 
means  the  oAers  may  be  got  out  of  the  way,  and  escape 
detection.  There  would  therefore  be  great  incoaveuience 
in  establishing  such  a  right  on  all  hands,  and  on  all 
occasions.  But  if  there  be  a  right  in  the  party  accused 
to  have  the  presence  of  some  legal  person  on  his  behalf, 
it  seems  to  me  to  be  impossible  to  say,  that  the  party  who 
prefers  the  prosecution  has  not  an  equal  right  to  have  the 
presence  and  assistance  of  some  legal  person  on  his  be- 
half. The  consequence  of  having  persons  on  each  side, 
of  that  description,  would,  in  many  cqses,  lead  to  great 
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rncotivenience,  and  certainly  to  great  expence.  That 
«lone  is  a  reason  why  it  should  not  be  allowed ;  but^  in 
Biany  cases^  it  would  be  highly  prejudicial  to  the  prisoner 
under  examination^  because  it  is  much  more  likely  that 
the  prosecutor  should  be  able  to  have  the  presence  of 
legal  advisers^  than  the  party  who  is  accused.  That  is 
more  likely  to  happen  in  die  one  case  than  in  the  other. 
On  the  other  hand^  if  the  privilege  is  to  be  confined  to 
the  prisoner,  which,  it  is  supposed,  would  have  an  in- 
iluence  with  the  magistrate  in  his  favour,  it  seems  to 
me  that  the  magistrate  would  be  as  likely  to  commit,  or 
i>e  as  ready  to  discharge  the  party,  as  he  would  in  any 
case  where  he  was  aUowed  to  exercise  his  own  judgment 
and  discretion.  The'  same  consequences  therefore, 
vrould  be  just  as  likely  to  follow  in  the  one  case,  as  in  the 
x>ther.  What  is  the  nature  of  the  inquiry  at  which,  the 
plaintiff  now  insists  upon  his  right  to  be  present  ?  It  is 
not  a  trial ;  the  magistrates  sve  not  assembled  in  any 
thing,  which  can  be  properly  called  a  Court.  The  pro- 
ceedings on  the  part  of  the  magistrates  are  merely  pre* 
iiminary,  in  order  to  ascert^n  whether  there  is  sufficient 
ground  to  commit  the  party  for  trial  by  the  country. 
Before  the  Grand  Jury  also  the  proceedings  are  pre- 
liminary. If  the  party  accused  has  a  right  to  have  the 
assistance  of  some  person  on  his  behalf  at  the  first  pre- 
liminary inquiry,  it  would  be  exceedingly  unjust  to  say, 
that  he  has  not  an  equal  right  to  have  the  like  assistance 
on  the  second ;  and  I  find  it  very  difficult  to  distin- 
•guish  between  the  one  and  the  other,  in  the  consideration 
of  this  question.  Being  only  a  preliminary  investigation 
of  the  case  in  both  instances,  it  seems  to  me,  that  they 
are  both  to  be  governed  by  the  same  rule.  This  h  the 
case  of  a  man  who,  in  his  examination  before  Justices, 
desires  to  have  the  presence  of  some  person  who  is  not 
^owed  to  examine  the  witnesses  with  his  own  lips,  but 
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who  shall  be  able  to  instruct  the  prisoner  how  to  do  so, 
and  to  ^ve  him  advice  and  assiatance  in  the  course  he  ia 
to  adopt.  That  is  a  very  different  thing  from  havii^ 
tbe  presence  of  such  a  perwm  on  the  trial  of  the  party 
accused.  It  seems  to  me,  tl^t  the  admowledgment  of 
such  a  right  (and  in  the  very  first  instance  this  is  claimed 
as  a  right)  would,  b  many  cases,  occasion  the  greatest 
possible  incomrenience;  the  inconveniences  even,  with 
respect  to  pergonal  liberty,  would  be  greater  thau  those 
which  now  exist.  I  think  it  is  much  better  and  safer 
to  leave  it  to  the  discretion  of  the  Justices  wheUier,  npon 
occasions  like  tbe  present,  a  legal  adviser,  on  behalf 
of  the  party  accused,  shall  enter  their  room  to  bear  their 
proceedings,  and  give  such  assistance  as  he  can  to  his 
client  durii^  the  investigation  of  tbe  case.  It  is  much 
better  to  leave  it  to  the  discretion  of  the  Justices  than 
to  say  that  be  shall,  in  all  cases,  be  bound  to  admit  every 
person  who  introduces  himself  as  the  legal  adviser  of 
the  prisoner.  I  think  there  is  no  authority  in  forour 
of  the  right  now  claimed.  The  plaintiff  rests  his  case 
upon  the  trial  of  a  right,  and  thinking  that  this  will  be 
the  establishing  of  the  right  in  all  cases,  I  am  of  opinion 
we  ought  not  to  do  that  which  must  be  productive  of  so 
many  inconveniences, 

Baylet,  J. — 'I  am  of  the  same  o|rinion.  This  it 
not  a  question  upon  a  sumroaTy  conviction,  and  not 
«ny  question  where  the  decision  of  tfae  magistrates  wilt 
be  conclusive  against  the  party;  and  whenever  a  ques- 
tion of  that  kind  ^all  arise,  I  hope  I  shall  not  be 
bound  conclusively  by  any  obiter  dictum  which  may 
have  fellen  from  me  iaRex  v.  The  Justices  of  Sla^ord- 
^re.  Whenever  that  point  shall  be  disbnctly  raised, 
my  mind  will  be  open  upon  it,  and  I  shall  be  readj  to 
hear  it  discussed  on  the  one  side  and  the  other,  and  give 
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tny  opinion  open  deliberate  consideration.     This  is  not  a        IMS. 
question  whether  the  magistrates  are  to  exercise  a  discre-        ^^"^^ 
tion,  whether  an  attorney  shall  or  shall  not  be  admitted  ^^ 

into  their  room.  The  question  here  is,  whether  the  per*  Goiiimdo«. 
son  against  whom  the  charge  is  made,  has  a  right  to  insist 
diat  he  shall  have  a  person  present  in  order  to  give  him 
legal  advice  and  assistance.  I  do  not  found  my  opinion 
upon  any  distinction  between  attorney  and  counsel,  but 
I  form  it  upon  the  principle  that  upon  the  examination 
before  (he  magistrates  on  a  charge  of  felony,  the  party 
accused  has  no  right  to  insist  upon  having  the  presence 
of  a  legal  adviser  as  a  matter  of  right.  My  opinion  is, 
that  neither  the  prisoner  on  the  one  hand,  nor  the  prose-^ 
enter  by  whom  the  charge  is  made,  on  the  other,  has  any 
right  to  have  a  legal  adviser  present ;  and  in  giving  this 
opHiion,  I  have  had  in  view  the  provisions  of  the  statute 
1  &  2  P.  4r  3f.  c.  IS.  s.  4.  That  statute  points  out  in 
explicit  terms  the  duties  which  the  magistrates  are  called 
upon  to  discharge.  They  are  *^  to  take  the  examination 
of  die  prisoner,  and  the  information  of  those  persons  who 
bring  him  before  them,  on  the  charge  of  felony ;  and  the 
fact  and  circumstances  thereof,  or  as  much  thereof  as 
shall  be  material  to  prove  the  felony,  shall  be  put  in 
writing.''  I  am  by  no  means  satisfied  with  those  authori- 
ties which  have  been  relied  upon  by  the  counsel  for  the 
defendants.  1  differ  from  those  authorities  which  say  that 
the  magistrate  has  no  discretion,  and  that  he  is  not  to 
judge  of  the  probability  of  the  case,  and  of  the  credit  of 
the  witnesses  who  are  brought  before  him  to  support  a 
<^rge  of  felony.  I  think  the  magistrate  has  a  right  to 
exercise  his  own  discretion  in  such  cases,  and  that  he 
is  bound  to  do  it,  and  he  ought  not,  as  it  seems  to  me, 
to  commit  the  party,  unless  he  thinks  there  is  a  prim^ 
facie  case  made  out  by  witnesses  whom  he  may  think 
entitled  to  a  reasonable  degree  of  credit.     But  when  that 
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1832.  is  ^^  case,  it  is  his  dutjf  to  commit.  The  magistrate  i» 
— '*'  generally  a  man  of  good  educatioD,  and  who,  lo  a  certain 
^°*  degree,  possesses  legal  notions,  and  be  is  bound  to  act 

CoLBUDOB,  impartially  between  the  prosecutor  on  the  one  hand,  and 
the  prisoner  charged  on  the  other.  If  the  person  charged 
is  really  innocent,  he  would  be  competent,  however  igno- 
rant, to  suggest  to  the  magistrate  such  topics  as  he  thought 
would  be  of  advantage  to  bim,  in  order  that  the  magis- 
trate might  sift  the  story  to  the  bottom ;  and  the  magis- 
trate standing  indifferent  between  the  one  side  and  the 
other,  is  the  only  legal  adviser  which  the  party  has  a  right 
to  insist  shall  be  present  at  the  time  of  the  inquiry.  There 
are  many  instances  in  which,  in  the  exercise  of  a  just 
discretion,  the  magistrate  would  give  to  the  parly  the  pri- 
vilege of  having  a  professional  person  present  on  his  be- 
half; but  still  I  should  say  that  that  was  a  privilege  only, 
and  not  a  right,  and  that  the  magistrate  is  to  exercise  his 
own  discretion  upon  the  subject.  No  person  has  a  right 
to  say,  against  the  will  of  the  magistrate,  "  I  shall  force 
myself  upon  you ;  for  I  have  a  right  to  conduct  the  caaet 
on  the  part  of  the  prisoner,  against  whom  the  charge  is 
made."  I  think  there  is,  to  a  certain  degree,  an  anal<^ 
between  the  inquiry  before  the  magistrate,  and  that  before 
the  Grand  Jury.  The  Grand  Jury  hears  a  case  ex  parte, 
and  ex  parte  only,  and  though  it  may  be  said  to  be  ex- 
tremely  hard,  that  a  person  should  be  deprived  of  hii 
liberty  merely  upon  an  inquiry  before  magistrates,  where 
he  alone  is  present  to  examine  the  witnesses  brought  for^ 
ward  against  him,  and  where  he  has  not  the  advantage  of 
legal  assistance,  yet  the  case,  when  it  is  brought  before 
the  Grand  Jury,  is,  with  respect  to  him,  still  harder,  be- 
cause there  the  evidence  is  given  in  his  absence ;  he  can 
have  no  witness  or  person  attending  on  his  behalf  to  avert 
the  finding  of  the  bill  of  indictment  by  the  Grand  Jury, 
which  is  to   be  the  foundation  of  his  subsequent  trial. 
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*r)iere  he  is  absolutely  defenceless,  and  lias  no  ojiportunily  1823. 
whatever  of  being  beard  by  counsel  or  attorney.  There  ^^-^ 
is  no  authority  which  aiys  that  the  party  against  whom  ^^ 

the  chai^  is  made  has  the  riglit  which  is  now  claimed.  Cosmidob 
I  believe  this  is  the  first  instance  in  which  the  right  was 
ever  claimed,  and  when  we  look  back' to  the  statute  of 
PW.  S(  M.,  under  which  the  magistrate  now  acts,  and 
considering  how  the  law  stood  at  that  period  of  time,  at 
least  as  far  as  respecita  the  witoeeses  adduced  on  the  part 
of  the  prisoner,  it  cannot  be  supposed,  that  at  that  period 
the  party  had  a  right  to  have  au  attorney  present  attending 
on  his  behalf  to  examine  the  witnesses.  But  it  may  be 
considered,  that  that  is  not  a  fair  mode  of  putting  llie 
question,  because  at  that  time,  however  beneficial  it  might 
have  been  to  (he  party  to  have  some  person  present  to 
cross  examine  the  witnesses  for  the  prosecution,  and  ad- 
duce evidence  on  his  own  behalf,  still  the  right  did  not 
then  exist.  Ilierefore  I  shall  not  found  my  o[Hnion  upon 
the  circumstance,  that  at  (fae  period  when  the  statute  of 
Phil.  £f  M.  passed,  the  party  had  no  right  to  have  wit- 
nesses  examined  on  his  behalf.  I  put  the  case  on  the 
broad  ground,  that  it  is  entirely  in  the  discretion  of  tlia 
magistrates  whether  they  will  or  will  not  admit  any  person 
besides  the  witnesses  for  the  prosecution  and  the  person 
charged,  and  it  being  matter  of  discretion  iu  him,  the 
person  against  whom  (he  charge  is  made  is  not  entitled 
to  claim  as  matter  of  rig^t,  to  have  an  attorney  present. 

HoLROYD,  J.-— I  am  of  the  same  opinion.  I  think 
the  right  claimed  in  tlie  present  case,  namely,  for  an  attot^ 
ney  of  this  Court  to  act  upon  the  retainer  of  a  person 
chained  widi  felony  before  magistrates— not  only  to  give 
tiis  advice  to  the  party  charged,  but  to  examine  the  wit- 
neises  adduced  on  his  behalf,  and  also  to  cross  examine 
the  witnesses  for  the  prosecution,  cannot  be  legally  sup- 
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11)23.        ported.     1  mean,  it  camot  be  sappoHed  bi  a  matter  of 
"^'*'         abstract  positive  right.     The  magistrate,  in  the  diBchai^e 
c.  of  his  office,  appears  to  me  not  to  be  actii^  as  a  Judge  ra 

oi.BRiDGB.  ^  Curt  of  Juitice.  His  authority  is  to  inquire,  and  ha 
is  necessarily  invested  by  law  with  power  for  that  purpose, 
and  ilie  law  presumes  prim&  facie  that  the  magistrate, 
wlio  is  appointed,  is  properly  qualified  for  the  administra- 
tion of  the  law.  It  is  to  be  presumed  primi  facie  that  the 
magistrates  will  do  thetr  duty  fiythfully  and  honestly,  and 
if  they  do  not,  they  are  punishable.  The  law  inbusts  tbc 
magistrates  with  and  confers  upon  diem,  the  power  of 
investigating  end  of  inquiring  whether  there  be  sufficient 
ground  to  commit  tlie  party  accused,  so  that  there  shall 
be  further  ii)quiry  into  the  charge  made  against  him.  The 
law  gives  the  power  to  him  to  do  that,  and  not  to  any 
other  person,  whom  the  prisoner  charged,  thinks  fit  to 
bring  with  him  for  thepnrpose  of  examining  the  witnesses. 
I  apprehend  the  claim  which  is  at  present  made,  goes  to 
the  extent  (hat  the  prisoner  who  is  charged,  oii^t  have 
any  person  whom  be  supposed  skilled  in  the  law  to  act 
for  him  ;  because,  though  (he  person  claiming  on  this  re- 
cord is  claiming  as  an  attorney  of  this  Court,  yet  the  pro- 
per province  of  an  attorney  does  not  go  to  the  esaminatioR 
of  witnesses,  nor  to  an  interference  in  the  investigation  of 
the  charge,  itself.  Ilie  province  of  an  attorney,  is  no 
more  tlian  to  be  put  in  die  place  of  the  principal ;  that 
is,  to  act  for  him  in  the  auit  in  which  his  principal  is 
engaged.  By  the  common  law  the  party  was  not  eQtitled 
to  appear  by  attorney,  unless  his  personal  attendance  was 
dispensed  with  under  the  special  circumstances  of  the 
case,  and  then  it  was  by  writ  out  of  Chancery.  Formerly 
attorniea  were  never  admitted  to  appear  for  the  par^  bin- 
self  in  the  first  instance,  and  whenever  the  defendant  or  the 
plaintiff  could  appear  in  person,  he  was  not  at  liberty  to 
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a|>pear  (o  or  bring  an  iiction  by  attorney.  Lerd  Coke  (a) 
lajpB  thia  down  broMUy,  and  he  mentiom  a  -case  when  tn 
tppenl  of  maybein  wai  brought,  in  which  the  plaintiff 
appeared  by  attorney,  and  declared  against  the  defendant, 
"who  prayed  that  the  fJaintiff  might  be  remanded,  for  that 
he  coold  not  appear  by  attorney,  and  if  the  plaintiff  ap- 
peared not,  that  be  might  be  nonsuited ;  against  which  the 
connsel  of  the  plaintiff  objected,  that  the  plaintiff  in  appeal 
of  maybnn  might  appear  by  attorney ;  for  that  it  might  be, 
that  he  was  >o  wounded  as  he  coold  not  appear,  and  for 
authority  cited  21  Hen.  7 ;  to  which  answer  was  made  by 
the  counsel  for  the  defendant,  and  rest^Ted  by  the  whole 
Court,  that  the  plaintiff  could  not  appear  by  attorney ;  for 
the  defendant  may  demand  oyer  of  the  maim,  &c.  which 
shall  be  peremptory  to  him,  being  a  trial  of  the  mayhem, 
which  is  a  trial  which  the  law  ^veth  him."  I  mention 
this  merely  for  Uie  purpose  of  ahewing,  that  the  fact  of 
the  phiintiff  being  an  attorney,  considered  with  referoice 
to  die  province  and  duties  of  an  attorney,  makes  no  defter- 
ence  in  this  case,  so  as  to  narrow  the  claim  of  the  party, 
if  he  he  entitled  to  have  any  person  present  assisting  him 
in  his  examination.  The  business  of  the  attorney  is  only 
to  appear  for  a  party,  and  act  for  him  in  his  absence,  and 
he  is  put  exactly  in  the  place  of  his  client ;  but  that  is 
not  so  upon  an  inquiry  where  the  principal  it  necessarily 
present,  and  in  such  a  case  the  attorney  has  no  right  to 
interfere  in  the  administration  of  justice;  which  in  that 
case  is  committed  to  the  magistrate  only.  It  is  no  more 
his  duty  as  an  attorney  to  do  that,  tiian  it  is  the  duty  of 
any  other  who  may  be  supposed  to  be  skilled  in  the  law. 
Neitho  is  there  any  authority  to  be  found  in  the  law,  nor 
is  it  agreeable  to  the  practice,  as  received  or  understood, 
diat  persons  who  are  charged  with  a  crime  have  a  right 
to  legal  advice  and  assistance,  when  the  duty  is  thrown 
(0«li»t.  e.  B.  p.  313. 
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ufmb  the  magistrate  of  inquirii^  whether  there  is  Bufficient 
in  the  case,  on  the  oath  of  the  witoesses,  to  jusuf;  him  in 
*^'  saving  that  there  shall  be  a  further  inquiry  into  the  chaise. 
CoLaRiuoB.  This  b  the  duty  of  the  magistrates,  and  no  one  attending 
on  behalf  of  the  prisoner,  has  a  right  to  interfere  with  that 
duty.  It  is  very  convenient  and  very  advisable  on  many 
occasions  when  doubu  arise,  that  the  magistrate  should 
have  the  assistance  of  a  person  skilled  in  the  law,  to  give 
him  information,  if  it  is  required,  and  whenever  such  occa- 
sions arise,  the  magistrate,  in  the  anxious  discharge  of  liis 
duty,  will  require  such  assistance  in  the  first  instance,  lest 
any  mistake  should  be  made  disadvantageous  to  the  party 
accused.  But  that  does  not  go  to  establish  that  the  pvrtv 
has  a  right  to  have  any  person  brought  forward  to  assist 
the  magistrate  in  the  execution  of  his  duty.  It  is  entirely 
a  matter  in  the  magistrate's  discretion ;  for  when  a  aufH- 
cient  ground  is  established  upon  evidence  to  justify  the 
commitment,  the  magistrate  sends  the  matter  for  fiirther 
inquiry.  I  tliink  the  prisoner  who  is  charged  haa  no 
ground  as  a  matter  of  right  to  insist  that  any  person  shall 
attend  on  his  behalf  during  the  inquiry. 

Best,  J. — T  also  am  of  the  same  opinion.  In  this 
-  particular  case  the  party  is  brought  before  the  Justices 
on  a  charge  of  felony,  and  the  Justices  very  properly  in- 
stitute an  inquiry  whether  there  are  sufficient  grounds  to 
commit  him  for  trial.  It  is  asked,  in  this  case,  whether 
the  party  is  not  at  least  entitled  to  counsel  and  advice 
during  his  examination  i  I  should  be  sorry  to  pronounce 
that  in  no  case  should  the  party  have  the  benefit  of  coun- 
sel ;  but  it  is  much  better  that  there  should  be  some  hard- 
ship suffered  in  the  individual  case,  than  that  the  public 
should  sustain  great  detriment  by  the  recogniuon  of  this  as 
a  general  right ;  for  I  have  no  doubt  that  if  the  right 
here  contended  for  is  conceded,  the  public  will   sustain 
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considerable  prejudice.     It  is  not  left  to  the  discretion        X822. 
of  die  magbtrates  whether  they  will  or  will  not  admit  the        ^^"^^^ 
attorney  into  their  room.     The  plaintiff  says  he  has  a  right  „. 

to  be  present  at  the  examination  of  the  prisoner.  He  has  Coi«anMi». 
no  such  right  by  any  law  with  which  1  am  acquainted,  nor 
can  he  be  present  at  any  private  examination ;  for  if  the 
attorney  has  a  right  to  be  present^  there  will  be  an  end  to 
the  utility  of  such  examinations.  It  must  occur  to  every 
body  at  all  acquainted  with  the  administration  of  justice, 
that  private  examinations  are  often  necessary  to  the  ends 
of  justice.  Suppose  the  case  which  has  been  just  put 
by  the  defendant's  counsel  in  argument,  where  one  of  a 
gang  of  poachers  is  taken  up ;  if  the  attorney  is  to  be  pre* 
sent  at  the  examination  of  that  individual,  he  may  convey 
such  information  to  the  other  parties  as  will  prevent  their 
apprehension.  Again,  suppose  the  case  of  stolen  goods, 
which  are  concealed,  may  not  the  attorney,  if  he  is  allowed 
to  be  present  at  the  examination,  communicate  informa- 
tion by  which  those  goods  may  be  removed,  and  thereby 
destroy  the  evidence  which  the  finding  of  them  in  the 
place  of  concealment,  would  afford,  in  order  to  make  out 
the  case  against  the  prisoner  ?  It  is  said  by  the  plaintiff's 
counsel,  that  as  the  prisoner  himself  must  be  present  at 
the  examination,  he  might  make  his  communication  after-^ 
wards  to  his  attorney,  and  thereby  effect  the  same  object 
as  well  as  if  the  attorney  himself  were  present.  But  the 
magistrate,  if  he  thinks  proper,  may  take  care  that  no  such 
communication  shall  take  place ;  he  may  cut  off  any  in« 
tercourse  with  the  prisoner  which  is  likely  to  interrupt  the 
investigation  of  truth  and  prevent  the  detection  of  crime. 
I  think  that  arguments  of  convenience  or  inconvenience, 
have  little  to  do  with  the  present  question.  We  must 
decide  according  to  the  law  as  we  find  it.  If  the  law, 
as  it  stands,  is  productive  of  inconvenience,  it  is  not  for 
us  to  correct  it;  it  is  for  the  legislature  to  give  us  a  new 
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1S29.  nile;  we  are  only  to  inquire  wbst  tke  Uw  U  at  present. 
'"**'  It  is  insisted  that  the  inquiry  before  die  Justices  is  a 
^  judicial  inquiry.  If  it  b,  undoubtedly  it  is  open  to  all 
Coi,m>o«m.  paj^eg,  and  all  persons  have  a  right  to  be  preseiitj  and 
if  properly  authorized  may  do  what  they  think  proper  in 
order  to  asidst  the  magistrates  in  forming  their  judgniBDt. 
But  there  is  no  authority  whatever  upon  which  it  is  pos- 
sible (o  a^ue  that  this  is  a  judicial  inquiry.  It  is  nothing 
like  a  judicial  inquiry,  and  it  will  not  be  found  upon  an 
examination  of  the  law,  that  the  magistrate  is  &nally  to 
decide  upon  the  guilt  or  innocence  of  the  party  accused ; 
but  that  he  is  merely  to  ascertain  whether  there  is  auf- 
cicDt  ground  to  deprive  bim  of  his  liberty ;  whether  lie  'a 
to  be  committed  for  trial  or  discharged  altogether. 
With  the  passage  reierred  to  in  Dalton's  Jtisttce  I  do 
not  agree,  and  I  am  warranted  in  saying,  that  that  caa- 
Dol  be  law  by  the  observation  quoted  from  2  Uawldaf 
P.  C.  c,  15.  p.  140 ;  because,  according  to  that  pass^e, 
the  magistrate  has  a  right  and  ought  to  discharge  the 
priscmer,  if  it  manifestly  appears  that  no  crime  was  com- 
mitted, or  that  the  cause  for  which  alone  ihe  parly  was 
suspected  was  totally  groundless.  But  in  order  to  ascer- 
tain whether  there  is  any  ground  for  the  chai^,  the 
Justices  must  enter  into  an  examination  of  the  wiuiesses 
on  both  aides.  The  meaning  of  (bat  b  thu ;  if  he  finda 
that  the  evidence,  on  the  part  of  the  prosecution,  esta- 
blishes nothing  like  a  primS  facie  case,  then  it  u  his 
duty  to  dischar|;e  Ihe  prisoner.  That  book  suppliea  ua 
with  very  little  information  as  to  what  was  the  practice  ki 
the  examination  by  Justices  before  the  statute  of  1  8c 
2  P.SfM.  The  only  passage  that  I  can  find  upon  this 
subject  b  in  Daiton,  c.  165.  p.  381,  and  I  think  this 
must  be  taken  to  be  the  law.  He  says,  "  it  seemeth  just 
and  right  that  the  Justices  of  Peace,  who  lake  informa- 
tion against  a  felon  or  person  suspected  of  felony  should 
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takQ  and  cerUfy»  a»  well  such  iaforms^oD,  proofs  99A       1991%. 
evideacey  as  goetb  to  the  acquittal  or  ckaring  of  tbe  pri- 
iM>n9r»  as  such  as  m^kes  against  the  prisoner;  for  such 
information,  evicjence,  or  proof  tak^n,  wA  the  certifying    Colbridc^ 
thereof,  by  the  Justice  of  Peacoi  is  only  to  inform  the 
King,  and  his  Justices  of  gaol  delivery,  of  the  truth  of  the 
matter."     It  is  not  to  be  taken  therefore,  that  he  is  to  de- 
cide upon  the  matter  judicially,  but  he  is  to  take  the  in- 
formations whether  they  go  to  the  acquittal  or  conviction 
of  the  prisoner,  and  to  transmit  them  to  the  Justices  of 
gaol  delivery,  in  order  that  they  may  decide  upon   the 
matter ;  and  that  law  is  confirmed  by  the  statute  of  1  S^  12 
p.  Sf  M»    For  what  purpose  was  that  statute  passed  i    It 
was  not  passed  to  give  the  Justices  or  Coroners  authority 
judicially  to  decide  upon  the  cases  brought  before  them» 
but  for  the  purpose  of  correcting  those  abuses  which  had 
grown  out  of  the  previous  statute,  1  Ric.  3.  referred  to  in 
the  argument.     By  that  statute,  the  magistrates  w/gre  au* 
thorized  to  discharge  the  prisoner  upon  bail.    Tiie  magis- 
trates, it  seems,  abused  the  authority  which  that  statute  gave 
them,  and  had  discharged  persons  upon  bail  who  ought  not 
to  have  been  discharged  $  and  therefore  the  stat.  3  Hen,  7« 
c*  3.  was  passed  to  restrain  the  authority  of  the  magistrates. 
By  the  first  mentioned  statute  every  magistrate  was  al- 
lowed to  discharge  persons  at  his  discretion,  to  be  on  bail 
where  they  were  only  suspected  of  felony,  whereby  many 
pffeqders  hi^d  escaped  justice^;  and  by  the  second,  farther 
provisions  were  made  for  restraining  the  abuses  which  had 
grown  up ;  but  it  being  found  that  the  statute  Hen,  7.  had 
not  that  effect,  the  1  &  ^  P.  ^^  M.  was  p^is^ed ;  not  to 
give  any  judicial  authority  tq  the  Justices  to  inquire  into, 
and  determine  the  cases  brought  before  them,  but  to  pre- 
vent  the  abuses  which  bad  existed  under  the  preceding 
statutes..     By  1  &  2  P.  4r  M.  the  Justices,  before  they 
admit  the  party  to  bail,  shall  take  the  examination  of  the 
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](t23.        prisoner  and  the  information  of  those  who  bring  him,  of 
^'-^  the  fact  and  circumstances  of  the  felony,  and  the  same  or 

"^p*         as  mudi  as  shall  be  material  to  prove  the  felbny,  shall  be 

CuLEitisGB.  put  ill  writing  before  they  make  bailment.  Why  are  they 
to  take  the  examination  i  Why,  in  order  that  it  may  be 
seen  whether  they  have  abused  their  authority, — whether 
they  ought  to  have  bailed  the  party ;  aud  for  this  purpose 
rire  eiaminatioits  are  to  be  transmitted  to  the  assizes; 
knd  it  beii^  found  convenient  that  the  Justices  should 
have  authority  to  take  the  esaminalions  in  all  cases,  the 
statute  iii,3  P.Sf  M.c.  10.  was  passed,  which  did  tbat 
which  ibe  statute  I  Ec  2  P.  ^  9f.  did  not  do,  namely, 
direct  the  eiiamination  to  betaken  in  suspicion  of  cases  of 
felony  only ;  to  remedy  which  it  was  enaoted,  that  lbs 
examinations  should  be  taken  in  both  cases  and  trans- 
mitted to  the  assizes.  That  shews  most  clearly,  that  ibe 
object  of  these  statutes,  was  not  to  give  the  Justices  judi- 
cial power  to  decide  upon  the  subject,  but  to  enable  the 
Judge  at  the  fassizes  to  see  whether  the  Justices  had  ei- 
ercised  proper  authority  in  admitting  the  party  to  bail. 
That  was  the  utmost  extent  of  the  view  of  the  legislature 
in  passing  the  first  mentioned  act )  but  thai  act  not  having 
gone  far  enough,  the  second  was  passed,  so  as  to  make  it 
imperative  upon  the  Justices  to  take  the  examinations  iu 
all  cases  whether  the  party  was  specifically  charged  wilh 
or  only  suspected  of  felony,  and  transmit  the  same  to  the 
assizes  for  the  information  of  the  Judges ;  hut  neither  of 
those  statutes  made  the  examination  a  judicial  inquiry. 
I  take  it  to  be  perfectly  clear,  therefore,  that  neither  by  tbe 
common  law,  nor  under  these  statutes,  does  any  such 
right  exist,  which  is  now  claimed.  If  there  be  nothing  in 
tbe  common  law  or  the  statute  law,  to  support  it,  then  the 
pleas  which  the  defendants  have  pleaded  are  an  answer  to 
this  action.  But  it  appears  to  me,  that  there  is  nothing 
in  principle  to  support  such  a  right.     1  kugw  not  wlial 
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business  this  person  has  to  cbnie  before  the  Justices  to        1828. 

cross-examine  the  witnesses  for  the  prosecution,  and  'tl>         ^k*^^ 

ofibr  opposing  testimony  on  behalf  of  the  jjrisoner.     I  ^^ 

amr  of  opinion  that  he  had  no  authority  to  do  that,  because    CouRiDOa/ 

it  IB  clear,  that  previous  to  the  statute  1  Anne,  st.  2.  c.  9» 

to  ivhkh  reference  has  been  made,  the  examination  of 

opposing  testimony  for  the  prisoner,  could  not  haVe  been 

received  upon  oath  even  upon  the  trials  and  it  would  have 

been   a  most  extraordinary   thing,   that  the   magistrates 

should  receive  opposing  testimony  on  oath>  when  the  same 

witnesses  whom  he  had  examined  upon  oath,  could  not 

have  been  so  examined  when  the  prisoner  was  put  upon 

bis  4£iaL     I  am  aware  that  they  might  have  been  examined 

without  oath,  but  information  given  not  upon  oath,  would 

not  be  any  evidence  on  the  part  of  the  Crown,  though  it 

was  taken  before  the  Justices,  and  such  evidence  would 

avail  the  prisoner  nothing  upon  his  trial,  because  the  Jus^ 

ticed^are  only  bound  to  take  so  mudh  of  the  evidence  on 

oatfa  as  is  necessary  to  prove  the  felony.    It  is  said  on  th« 

mutfaority  of  Lord  Coke,  that  opposing  witnesses  might  be 

examined  on  oath  previous  to  the  statute  1  Anne,  c.  di 

I  respect  the  authority  of  Lord  Coke  as  much  as  any  man> 

but  his  authority  stands  unsupported  by  any  case*     It  is 

opposed  by  the  general  pi^ctice  previous  40  the  statute  of 

Anne,  and  his  opinion  is  opposed  by  Several  other  sta- 

tutes,  but  particularly  by  31  £/ii:.c.  4«  against  the  em-> 

bezJling  of  armour,  and  also  by  the  statute  of  1  &  2  P. 

jf  M.     It  appears  to  me  that  these  statutes  abundaiitly 

"weigh  down  the  authority  of  Lord  Coke.     I  cannot  help 

observing,  that  though  I  do  not  agree  in  the  law  as  laid 

down  by  Dalton,  with  respect  to  the  duty  of  a  Justict^ 

of  the  Peace  in  committing  a  man  for  trial,  though  h6 

is  satisfied  of  his  innocence,  yet  it  is  fit  for  the  Court  to 

consider  the  state  of  the  law  at  the  time  Dalton  wrote* 

Since  his  time,  Courts  of  Justice  have  been  in  the  habit 

VOL.  1.  N 
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Itn.  of  coagtnuag  the  crimiDal  law  of  the  eonntr;,  as  faVouN 
'■"^  tbly  w  poaiible  to  the  liberty  of  the  snt^ect ;  but  I  hnvo 
'^f         *o  doubt  tbat  Dalton't  was  (he  law  at  that  tioac.     Ioh 

C«»M»».  proTementa  however;  hare  bees  Bade  in  thU  most  iat* 
pertant  branch  of  the  law,  and  advantages  have  been 
given  to  the  sulgects  of  the  country  which  dkey  had 
never  before  enjoyed.  Amongst  otiiers  is  the  great  ad* 
nntages  ninng  from  the  statute  1  Anne,  e.  g.,  which 
■  ^ves  die  prisoner  die  benefit  of  having  his  witnesses 
eannined  on  oath  upon  tes  trial ;  and  the  inesthnable  ^A* 
m^e  of  the  statute  of  WtUiam,  which  allows  the  party 
to  make  a  Ml  defence  in  cshb  of  misdemeBnor.  Fotf 
ibcae  reasons  I  am  cleariy  of  efoaioii  that  the  claim 
trhicb  the  plaintiff  attetopts  to  nnake  is  not  made  out^ 
and  that  the  defendants  ore  entided  to  judgment,  'niia 
point  hu  indeed  been  already  decided  by  Rtx  i,  Bonvnt 
My  Lord  Chief  Juirtice  in  giving  die  jadgmetit  of  the 
Court  in  that  cue,  (which  was  well  considered  by  every 
otw  of  dw  Judges)  decides  this  very  question.  I  adnit 
aodoubtedly,  dial  the  decimon  of  that  casei,  turned  upcm 
another  ground,  but  still  it  must  be  considered  as  an 
^uthprity  soledudy  decided.  At  tbe  same  time  1  do  not 
feel  myself  so  bonod  by  tbat  case,  as  not  to  recoEUudel 
it  if  it  should  ever  become  necessary ;  but,  independeoUy 
of  that  case,  I  am  clearly  f4  oiunioB  tbat  this  right  is 
not  made  out,  and  I  come  to  this  coBcIuaion,  without 
reference  to  the  judgment  va  the  case  to  which  I  hav« 
flludcd. 

Jo^muil  for  tbe  defesdaRtor 
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X/E!GLARATION  in  covenant  upon  a  lease  ot  the  a  tft«cJk  u  a 

dillall  tithes  df  Cfertditi  garden  ground,  in  the  psuri A  of  SmI  {S^J,]rii^J|"  ^,1^ 

Moukey ,  in  the  county  of  Surreu.    Plea,  first,  taon  est  l^e  General 
i.  "^  i     ,        ,  .     .     1  A  ^      .       laclosure  Acti 

factual ;  second,  that  by  a  certain  inclosure  Act  for  in-  4i6eo.3.c.i09« 

doling  the  waste  of  the  s^d  patish,  of  which  plaiiiliff  wheH  u!i^iMa« 

was  perpetual  curate,  the  commissioners  therein  named  was,  whether 
^    *  '  a  certain  allot* 

were  empowered  to  allot  to  the  curate,   in  lieu  of  all  mentwas 

bounded  bv  a 

tithes,  a  ceHaiti  prpf^ol'tioti  of  the  wa^te  about  to  be  ih-  sufficient  fenu 
ctd»^,  ^ftd  did  so  allot  the  same,  whereby  Ae  tithes  and  ^^^J^^^  . 

'         ,  '  ■'  meaning  01  a 

the  imt  httfi^  payable  thereon,  ceased,  aM  were  ektin>-  i^cai  incio- 
giii^h^l  9ithi]heri  to  the  fil-stptea;  and  td  the  second^  reqairedtbat 
i^tAitiitiM,  \\M  it  #iis  profided  by  the  said  act,  that  the  i^/'.honM^"^ 
tiuid  ^riidtttietite  so  itMde  to  the  said  plaintiff  ''  should  be  ^J^^^  «m^, 

f€ficid  on  all 

iddlesed  tudfi  ftnt^  cm  all  duch  parts  and  sides  as  rfioaid  such  parts  ani 
Ml  be  (tir^ted  td  be  fehced  by  any  other  proprietor,  ot  as  not^e^d^ected 
sbi^irid  Hot  lldjoin  to  My  i6ct(e«ed  land,  or  be  bounded  by  ^^  ^nyT^e^ 
mf  fit^  ^f  other  sufficient  fmeef  in  the  judgment  of  the  proprietor,  oil 
C6tniai^t3rierS|  free  of  ei^enee  to  the  plaiiitiff,  and  averring  adjoin  to  any 
tlmt  the  s^ld  AltetAienf,  *c.  xvail  not  ftnieed  or  inclosed  ae^.  or*^{^*^J*S^ 
eording  to  Arc  sftid  act,  dtid  in  the  manner  therein  pi*eseribed  ^7  a"y  «27«'  ©^ 

.  other  sufficient 

ih  divet-s  pM^  thereof,  vvhUM  were  neither  directed  to  be  fence;*  and  the 
fenced  by  finy  other  proprietor,  nOr  ddjoin^d  tinjr  inclosed  p^^  Jf  ^e  ^^ 
lands,  nor  werfe  bounded  by  U  tiffed  »♦•  of Ae^  wfficiem  fence  Jj^*|,^„„3^ 
in  the  judgment  of  the  said  commissioners/'    Issue  there«  by  an  old  deep 
on.     At  the  trial  before  ^frdo^l^i  G.  J.  til  A^  Middlese<v  that  this  ^as  a 
adjourned  Sittings  after  last  Hilary  Term,  the  only  ques-  "^^f„^Si^''* 
tion  Wtts,  ihrhether  tfcs  aflotnient  tb  thti  plaintiff,  being  meanhigofthe 
partly  bounded  by  ^n  old  deep  ditth  ot*  drain  only,  was 
^  bounded  by  ft  dttfiieiettl  fente''  withltai  the  tn^&nitig  of 
tfiia  Inclosure  Aeti    It  was  proved  that  thB  c^mmisiBioners 

a  2 
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182tf.        had  adjudged  it  lo  be  aufficient,  but  the  learned  Judge  lo(il 

^■"^         the  Jury,  that  in  his  opinion,  a  ditch  was  not  &  fence  within 

^"J-"        the  meaning  of  the  Local  Inclosure  Act,  nor  within  the 

AsHitoK     meaning  of  the  General  Inclosure  Act,  41  Geo.  3.  c.  109- 

as.  13.  19.  24.  25.  8c  26,  and  therefore  a  verdict  was  taken 

generally  for  the  plaintiff,  with  liberty  to  the  defendant  t» 

move  to  enter  a  wrdict  for  him  on  the  second  plea,  if  the  . 

Court  should  be  of  a  different  opinion> 

D.  F.  Jones  in  Easier  Tenn  lait  obtained  a  rule  nisi 
accordingly,  and 

Copley,  S.  G.  now  shewed  caase  against  the  rule,  ani 
contended,  that  according  to  the  universal  acceptation  and 
use  of  the  word  "  fence",  it  must  mean  something  erected 
upon,  and  extending  above  the  surface  of  the  ground. 
The  local  act  of  Parliament  required  that  the  fence  shouli 
be  a  good  thriving  quickset  hedge,  unless  the  allotment 
was  bounded  by  a  river  or  other  sufficient  fence.  Ilie 
question  is^  whether  a  ditch  is  a  fence  f  It  is  perhapi 
impossible  to  find  any  judicial  decision  upon  such  a  ques- 
tion as  this,  and  in  the  absence  of  sueh,  recourse  must 
be  bad,  foi  a  proper  definition,  to  etymol^ists  of  autho- 
rity..  In  JoAnson's  Dictionary,  under  the  word  "  fence" 
(defiiution  9.),  are  found  these  expletives — "  inclosure, 
ground,  hedge,  fortified  boundary".  Now  these  are 
all  clearly  erections  upon  the  surface  of  the  earth>  and  it 
is  obvious  therefore,  that  the  learned  lexicographer-applied 
that  description  to  a  "  fence".  He  submitted  therefore, 
that  the  rule  must  be  discharged. 

D.  F.  Jones,  in  support  of  the  rule,  innsted,  that  Ike 
definition  su^ested  was  quite  irrelevant.  Inclosure  of 
the  land  and  exclusions  of  intruders,  are  the  objects  pro- 
posed  by  a  fence,  and  does  not  a  ditch  effect  those  objects 
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M  well  as  any  hedge  or  eractioD^  i>e  it  never  so  high  ?    A        ig22. 

dictionary  can  hardly  be  considered  as  an  authority  in  this 

case,  but  there  is  a  respectable  authority  the  othctr  way, 

for  Callis  (a),  on  his  reading  on  the  statute  of  Sewers,  ex-     Af^"»off^ 

pressly  calls  a  dilch  a  fence,  and  treats  them  as  synonimous 

lemns.     The  defendant  thei:^fore  on  this  issue  is  .plearly 

entitled  to  a  verdict 

» 

:  Abbott,  C.  J. — I  was  of  opinion  at  the  trial,  that  a 
ditch  of  the  <ie8cription  proved  in  this  case  to  have  existed, 
was  not  a  fence  within  the  meaning  of  the  Local  Ac^  nor 
of  the  General  Inclosure  Act*  It  appeared  to  me,  that 
the  word  <<  fence,"  whic;h  is  ^,  general  term  in  the  General 
Inclosure  Act,  imported  somethiiy;  ipore  than  a  mprfi 
ditch,  and  my  jopinion  appeared  to  be  forUfied  by  th/e  Ian- 
.guage  of  die  £5th  section,  which  declares  ^  that  it  shall 
be  lawful  for  the  several  proprietors  of  the  allotments,  to 
be  made  in  pursuance  of  any  such  act,  at  any  seasonable 
itime  or  times^  within  the  space  of  sejren  ^ear^  next  after 
the  fencing  of  any  allotment  or  allotments,  to  set  up  and 
eisect  posts  and  rails,  .or  other  dead  fences,  on  ^he 
outside  of  the  ditches  bounding  their  respecjtiye  allotments, 
not  exceeding  three  feet  from  such  ditches,  for  the  pijep- 
aervation  of  their  quickscjt  hedges  ;  ^nd  at  any  s^eaapnabla 
time  or  times,  before  the  ^xpiratio;i  of  the  sfiid  texm,  tP 
•take  and  carry  away  the  materials  of  auch  outside  fences 
.when  they  shall  thjnk  proper/'  ][Jpon  reference  to  this 
aection,  I  tlioyght  that  a  mere  ditch  was  not  sufficient;  but 
-where  there  was  a  river,  I  thought  that  might  be  deemed 
a  sufficient  fence.  This  was  my  opinion  nt  the  trial,  and 
{'confess  my  mind  is  not  free  from  dojubt  upon  t)bie  subject 
at  the  present  moment.  My  learned  0rotheM,  however, 
^^r£  unanimously  of  opiniop,  th^t  a  ditch  is  a  fence  tQ 

f^a)  C^His,  tit.  Ditches,  81. 
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182«.        satisfy  the  reqiarftes  of  this  •totute.      I  ihill  Aerefcrt 

— ^        only  obseire  further,  thai  it  is  much  (o  be  regretted  lh«l 

^"■"         this  point  has  not  been  settled  sooner,   because  in  ibo 

AitMioK.     course  of  the  tast  thirty  years  some  hundreds  of  thousands 

of  pounds  might  have  been  saved,  which  have  beep  ei-i 

pended,  if  it  had  been  thought  sufficient,  instead  of  doing 

that  which  has  been   constantly  done,  namely,  plantog 

quickset  hedges,  and  putting  up  posts  and  rails  to  protect 

die  fences  for  a  certain  number  of  years,  merely  to  dig 

a  ditch,  and  where  there  was  a  pre-existing  ditch  to  hare 

diat  alone,  as  part  of  the  fimce.     But  the  majority  *»f  the 

Court  being  of  opiDtoD  that  this  Is  the  constrvction  to  be 

put  upon  the  act,  the  verdiel  qiust  be  Altered  for  iha 

defendant  on  diis  issue. 

tlute  abacdnle. 


Id  the  Matter  of  Joseph  Addis. 

b^Tal-dTiiot  UY  an  order  of  bastardy,  madeby  two  Justicesion  lb* 
hre'ivB""^!!.  **"  °'  -^"^  *"*'  Joseph  Jddit  was  directed  to  pay  to  Ae 
after  tii«  death  parish  officers  of  Stiarestone  m  the  cetrnty  of  Zwcethry 
whereby  U)e  two  several  sums  of  8/.  and  17^  lQt>,  the  one  for  the 
fwho'tiri'S"  ebsts  attending  the  lying-in  of  (he  mother,  and  of  ap- 
the  mean  tiin*  prehending  and  securing  himself;  and  the  other  for  Ae 
adjuligel  to**  maintenance  of  the  chiM,  from  its  biilK  on  the  S9tb  N*i 
rai'ElC**oM  «"«*«'■>  J908,  to  its  death  on  Ae  l6th  4frH,  IBlfl.  U 
for  the  bye-  defeuh  of  paying  the  Mveral  sums  the  Justices  iomfi 
gone  maiDte-        .  ,  . 

nance  aid  ih«    diately  committed  him  to  the  county  gaol  <<  imtil  those 

costs,  isvoid;  Sums  should  be  duly  paid,  or  until  he  should  be  et^rms? 
and  thongb  the 

filiafing  Justice*  fomniit  the  father  upon  an  illagal  warrant,  from  which  he  Js  dil- 
chai'ged  at  the  aeM  BeaiioDi.  ttlU  they  nay  sftenrard*  inne  «  A«*ti  wanut, 
fouudedonlhe  ori|uial  order,  but  if  the  case  falls  withb  49  G«o.  3.  c,  66.  s.  3.  a«an 
order  uiiappealed  Trom,  the  commltmeBt  for  non-paymeot  of  maintrnBDce  lUDit  befor 
three  mitntfal,nnleBS  the  money  ia  soonec  paid.  Xgewenil  uammjtnient  ddUI  the  pota- 
tive  t^alher  pays  tun  Kiifl-al«um4,  one  for  maiateaance  and  tlie  otherfor  costs,  ii  ^ul 


10  re  Aj»»4>< 


M1Q»AELHAM  T£1^M|   THIRD   O^oi   IV.  197 

A^^y^ped  bj  due  course  of  Jaw.**     At  Ih^  li^t  JSaa^«f  $e9-      jesi. 
^si^Bfl  iiQ  app^  V98  eot^^d  agaiiiat  Ibe  oider  of  filiaibn, 
Xmt  the  Jmtice0u  »t  Uie  Mid9umm&  SteMion^  di^cfawftil 
^^il«  on  tbe  ground  that  the  warrant  ef  cowmiuneDt 
invaa  informal^  inaatmich  aa  it  t&reoted  him  to  be  impri- 
«o«ed  quouaque,  imteadx>f  being  forthiee  mooAa^  unite 
A»  4OGe0.  $,  0.  58.  a.  3.    After  Jddit  had  been  dma 
dischaiged,  be  was  again  apprehended  on  tkmAth^Sqh 
iember  last,  and   committed  to  the  county  gaol   by  the 
^liafing  Justices  under  a  fresh  warrant,  founded  on  the 
original  order  of  filiation  and  maintenance.     The  warrant 
directed  the  gaoler  **  to  receive  the  said  Josq^h  4ddU  into 
bis  custody^  and  4:ommit  him  to  ward,  there  to  remain 
^kbout  bail  or  maiin^ri^e,  except  he  should  put  in  su£- 
Acient  surety  to  perform  the  said  order,  or  else  persooally 
appear  at  4be  next  Quarter  Sessions,  and  also  to  abide  such 
order  as  the  Justices  tbe^e  laasemUed  should  take  in  tha^ 
fcdbalf,  and  if  they  should  take  no  order^  then  to  abid 
and  perform  the  order  before  them/'    At  the  last  Mh- 
chadmds  Sessions  Aare  was  uo  appeal  against  the  order 
of  iQliatioo,  and  oq  a  second  motion  to  discharge  him 
fr^m  the  4:oQ9mitinent|  the  Court  refused  to  interfere^ 
because  this  Tsmfi^jt  '4  fmi%  was  in  this  Courts 

S.  M.  Phillips^  on  a  former  day  in  this  Term^  obtained 
^  rule  nisi  for  ^  habeas  corpus,  to  briiig  up  the  body  of 
^ddU  to  be  disDbarged  out  of  custody,  and  he  made  three 
points*  1st.  That  the  Justiqes  had  no  authority  to  make 
nn  order  of  maintenance  for  a  byf  ngone  time,  Uie  child 
being  dead  upwards  of  twelve  years  at  the  time  the  order 
iwes  ipade.  td>  That  die  sec<;>nd  commitment  should  have 
been  for  three  months  under  the  49  ^^9*  ^^  <^-  C^*  '-  9* 
instead  of  under  the  18£/}a(.  c.  3.  s-  9;  inasmuch  as  the 
order  of  filiation  must  be  considered  as  an  order  un- 
l^ppoaled  against,   by  reason  of  the  first  commitment^ 
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182a.  which  put  it  out  of  the  power  of  AddU  to  appeal;  aad 
therefore  it  became  a  case  within  the  first-meBtioned 
statute ;  and  dd.  that  this  commitineiit  was  clearly  bad  in 
form,  being  until  the  putative  father  paid  two  several  soina 
instead  of  one ;  the  Justices  having  no  power  to  conioait 
for  an  indefinite  period  for  non-pajment  of  maintenance^ 
that  power  extending  only  to  cases  where  the  putative 
father  refuses  to  pay  the  expences  of  filiation. 

When  th^  casfs  came  on  this  day  the  first  point  W93 
given  up  as  untenable  (a). 

G.  W*  Marriott  now  shewed  cause,  and  contended,  that 
there  was  no  foundation  for  the  remaimng  objections. 
The  order  of  bastardy  in  this  case  is  made  conformably 
to  the  18  JE/tz.  c.  S.,  and  is  therefore  perfectly  good  ;  and 
tfie  only  question  is,  whether  the  second  warrant  of  conA* 
mitment  is  correct  in  point  of  form.  It  is  quite  clear  that 
the  49  Geo.  3.  c.  68.  s.  3.  has  no  bearing  upon  this  ques- 
tion, because  that  clause  has  reference  only  to  subse- 
quent maintenance  under  an  order  of  bastardy,  already 
made  and  confined,  but  not  to  enforcing  the  order  in  the 
first  instance  under  the  statute  of  Elix,  c.  3.  It  is  in  the 
event  of  the  putative  -father  refusing,  from  time  to  time^ 
to  obey  the  order  so  made  and  confirmed,  that  the  Jus^ 
tices,  for  the  purpose  of  enforcing  it,  are  empowered, 
by  the  49  Geo.  3.  s.  3.  to  commit  the  fotber  for  three 
months,  or  until  the  maintenance  money  is  paid.  Unless, 
Aerefore,  it  can  be  shewn  that  this  is  a  case  within  that 
statute,  the  objection  £iills  to  the  ground.  This  is  clearly 
not  to  be  considered  as  an  order  unappealed  against,  so  as 
to  bring  it  within  that  statute.  It  cannot  be  said  that 
Addis  was  deprived  of  his  appeal  under  either  the  first 
or  the  second  commitment.     Supposing  the  first  commit- 

(a)  See  Regina  v.  Odam,  1  Salk.  124.  Rex  ▼.  Fox,  1  Bott.  5th  edit. 
477.  Rex  V.  Eve,  Id.  471.  Rex  ▼.  Moravia,  Id.  492..  Rex  v.  2Ktk«| 
Jd.  473.    Rex  v.  Hill,  1  Sid.  326.    Rex  v.  Sweet,  9  East,  25, 


In  re  Addh. 


HICHAELMAS   TERM,   THIRD  QXO.  IV.  190 

nent  to  be  illegal,  still  there  was  nothing  to  pretent  his  1822. 
appealing  against  the  order  of  filiation,  it  is  clear  that 
the  Sessions  had  no  right  to  dischaige  him  from  the  first 
commiCmenty  the  order  itself  being  perfectljregular,  and  no 
appeal  against  it ;  but  haviog  discharged  him,  it  was  cbm« 
f>etent  for  the  filiating  Justices  to  commit  him  again,  as 
they  had  done'  under  the  second  warrant,  even  then  he 
might  have  appealed  to  the  Mkhaelmas  Sessions  against 
the  order.  Rex  v.  Hill  (a).  But  he  neglected  so  to  do,  and 
-therefore  the  order  was  conclusive  against  him,  and  he 
remabed  committed  on  that  order.  This  case  then  being 
jQut  of  the  purview  of  the  statute  49  Geo.  3.  the  cnlj 
•remaining  question  is,  whether  the  commitment  is  bad 
in  point  of  form.  Supposing  this  to  be  a  case  within 
the  latter  statute,  and  that  the  commitment  should 
have  been  for  three  months  instead  of  for  an  uncer- 
tain time,  for  not  paying  the  maintenance  money,  still 
tlie  commitment  would  be  good  quoad  the  8/.  for  costs, 
by  force  of  the  4th  section  of  the  49  Geo.  3.,^  and  the 
Oourt  might  reject  the  17/:  lOs.  as  surplusage.  There  is 
no  doubt  that  the  Justices  may  commit  generally  for  the 
non-payment  of  theezpences,  and  therefore,  though  they 
bad  no  such  power  with  respect  to  the  maintenance,  still 
llie  commitment  here  would  be  good  pro  tanto,  accord- 
ing to  the  authority  of  many  decided  cases.  It  would 
lead  to  the  greatest  inconvenience  in  practice  if  there  were 
to  be  two  commitments,  pne  for  maintenapce^  and  the 
pther  for  the  expenc^s  of  apprehensic^n,  &c, 

PhilKpSf  contrd,  was  stopped  by  the  Court* 

^BBOTT,  C.  J. — ^The  question  in  this  case  is,  whether 
^  warrant  in  this  form  is  gooc}.  If  it  i9  not  good  there 
piay  be  another  warrant  made  out  to  commit  the  party  for 

(a)  1  Sid.  326.   See  Rex  v.  Meisenger,    1  Bolt.  5th  edit.  474.  S|nd 
Rex  V.  Smih,  Bulst.  3^. 


AinAypit* 
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188f »  Airee  nnmiiB,  if  tbb  is  now  to'  be  tonikkred  is  id  t>rd«r 
iuuip|ieftled  againat,  vhich  I  sm  im&ed  to  think  it  it. 
A  defect  in  the  warrant  will  not  ntiate  the  order,  which, 
an  this  case,  appears  to  me  perfectly  correct ;  hnl  the 
difficulty  I  Imve^  is  in  saying  that  the  warrant  it  corrvct 
If  there  has  been  a  good  cnder  made  for  maintenance,  and 
there  has  been  no  appeal  against  it,  then  the  Justices  are 
to  proceed  nnder  the  49  Geo.  S.  c.  GS.  s.  S.  This  ia  a 
good  order  of  maintenance,  but  (he  Justices  have  no  right 
to  issue  their  warrant  to  commit  the  party  for  the  mainte- 
nance,  and  ako  for  the  ezpencea  of  apprehending^  Scc^ 
Ar  an  indefinite  period.  The  objection  to  the  warrant  is, 
Ihat  the  party  is  committed  generally,  until  he  pays  two 
cMkrent  soms,  when  it  should  have  been  a  commitment  far 
4me  only.  The  commitment  under  the  statute  of  EHzabeA 
is  only  until  the  nes^t  Sessions,  in  default  of  the  party, 
enteriiig  into  recognizances  and  giving  security ;  but  here 
he  is  committed  piot  merely  for  the  maintenance  mon^, 
tot  idso  in  respect  of  the  expences  of  apprehending  hidi 
and  making  the  order  of  filiation,  which  latter  arc  o6!fy 
given  by  the  49  Qeo.  3.  in  the  eases  mentioned  in  the  third 
itction*  The  order  may  be  good  but  the  oommit^eitt  is 
bad,  being  for  two  sums,  and  as  the  commitment  is  it? 
legal  as  to  one,  it  is  bad  in  tolo<i 

Bayley,  J. — I  am  of  the  same  opinion.  We  cannot 
hold  the  commitment  to  be  bad  in  part^  and  good  as  to 
the  rest.  The  commitment  here  is  until  he  pays  two 
different  sums,  whereas  it  should  be  until  he  paid  one 
only.  Thi^  commitn^nt  is  bad  aai.  to  the  17/:  10s.  and 
therefore  it  isJbad  as  to  the  rest.  The  order,  however, 
being  good,  it  may  still  be  enforced* 

HoLROYO,  J.  was  of  the  same  opinion  (a). 

a  I 

{lule  absolute. 

(a)  Best,  J.J  was  absent. 
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Tbe  KiNa  r*  Tbe  Bailiffs  and  Corporation  of     M«r4ifjr. 

Ib^  J^OROUOH  of  £y]$. 


i^C^JiXi£!IT(with  whom  wiu^  H.Cooper)  moved  for  The  words 
A  hUq  to  shew  cause  why  a  mandamus  should  not  issu^  fni/'  when 
$o  th9  di^fend^ti,  commanding  them  to  admit  George  hj^wJtm 
TufUch^i  to  the  freedom  of  the  borough  of  Eye,    Tbf  corporation, 
siffidavit  upon  wbi^h  the  motion  was  foiindedj  stated,  that  constraed  m 
tbit  borough  of  JS[y#  18,  and  has  been  from  time  immer  So'lJhlS'uie* 
mof iaii  an  ancieqt  borough,  and  both  bj  prescription  aud  !^^  ordains. 
chart^Sy  and  letters  patent  successively  granted  by  Heus  6.  where  «  bye^ 
Hen.  9.  Mw.  Q.  ElU.  Jac,  1.  and  9  WUl  3.  was  \pr  Xh^of  fijT 
iporpoffited  under  the  iian;^^  apd  title  of  "The  Bailifff,  Jpo^"5fe'ha 
Burgesses^  and  Commonalty  of  Eye ;'  that  it  consisted  pening  of  any 
of  twelve   capital  burgesses,   out  of  whom   the  bailiffs  nomber  of 
were  chosen,  twentj^-four  common  councilmea,  and  an  ^^Jjf^^nn, 
indefinite  number  of  freemen.    The  charters  and  letters  oilmen,  saoh 

▼acancies 

patent,  did  not  ppint  out  who  were  entitled  to  be  admitted  should  be  filled 
freemeo,  but  in  the  8th  EHz. .  the  corporation  passed  a  inhabiting?!^ 
bve-lawt  which  ordained,  that  as  often  as  any  vacancies  ^^'^'f''"*^* 

^  '  '  .       .  "^  a  great  conrt 

ahould  hatppen,  by  death  ox  Qtberwi3ef  in  the  number  of  the  shooid  be 
twelve  capital  burgesses,  the  number  remaining  should  erery"qaartor, 
.elect  others  out  of  the  common  council  of  twenty-fouo  Jhonid^be  law, 
%o  fiU  up  suQh  vacancieSi^  and  that  upon  the  bappenii^  ^^b"  t/^*^  ^^ 
^j  vacancies  in  the  number  of  twenty-'four  common  mit  to  the  freet 
couocitmen,  such  vacancies  should  be  filled  by  freemen  to^  such  per« 
^uhabitiiKg  within  the  town^  and  who  had  been  resideiot  and  ^^^^  "^  .J|*** 
dwelling  therein  for  the  space  of  one  year  at  least,  lo  be  therein  for  one 
elected  by  a  majority  of  those  remaining  of  the  twenty-  Held,  tiiat  iia 
(o^r,  and  that  once  in  every  quarter  of  a  year  the  bailiffs  oniV^optionaf, 
abould  hold  a  great  Court,  for  the  purpose  of  granting  ?nd  could  not 

**  *  **        ^  be  enforced  by 

mandamus  to 
compel  the  admission  of  qiiallfied  inhabitants  to  the  freedom  of  the  borongU. 
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102f •       admission  to  the  freedom  of  the  borough,  the  bye-law 

****'^        then  ran  thus : — 
Rix 

]£t^  ''  Item^  that  at  every  of  the  said  general  Courts  it  shall 

be  lawful  for  the  bailifiv  to  admit  into  the  freedom  of  the 
town  such  person  or  persons  as  shall  be  suitors  for  the 
same,  and  withal  shall  be  thought  honest  and  well  dis- 
posed men,  and  being  such  as  are  resiant  and  dwelling 
within  the  town  of  Eye  by  the  space  of  one  whole  year 
at  the  least,  so  that  the  said  person  or  persons  so  admitted 
do  take  such  oath  presently  there,  at  the  time  of  his 
admittance,  as  in  the  book  expressed  to  be  taken  by  him 
or  them,  and  so  that  the  same  freeman  do  pay  there  pre- 
sently for  such  his  admittance,  to  the  said  bailiffs  or  one 
of  them,  six  shillings  of  lawful  English  money,  and  four- 
pence  to  the  steward  for  recordinjg  h^  psanp  nnd  a<^• 


mission/' 


The  affidavit  then  proceeded  to  state,  that  George 
Twitchett  had  been  resident  and  dwelling  in  the  borough 
of  Eye  for  the  space  of  one  whole  year,  on  the  27th 
October,  1820,  being  the  day  \ihen  one  of  the  great 
Courts  was  held  by  the  bailiffs  of  the  town,  and  attende4 
the  said  Court,  and  requested  and  demanded  of  tbe  bailiffs 
to  be  admitted  to  the  freedom  of  the  borough,  by  reasofi 
of  his  residency  and  inhabitancy,  and  then  declared  hiwr 
self  ready  to  take  the  requisite  oaths,  and  to  pay  his  admi»# 
sion  fees,  but  the  bailiffs  wholly  refused  to  admit  bim  to 
his  freedom.  The  affidavit  proceeded  further  to  state, 
that  he  had  carried  on  the  business  of  a  tallow-chandler 
in  the  borough  during  a  period  of  six  years,  and  had 
always  been  ready  to  take  up  his  freedom  and  comply 
with  all  the  laws  and  customs  of  the  borough,  and  that 
nevertheless  he  had  not  only  been  refused  his  freedom, 
but  had  be^n  fined  and  amerced  by  the  courts  of  vievf 
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aild  frank-pledge  held  by  th^  bailiffs,  and  bad  been  twice        182^4 
serfed  with  summonses  to  pay,    or  shew  cause  why  he 
should  not  pay  such  fines  or  amerciaments  for  earryiag  on 
trade  in  the  town/  not  being  a  freeman.     Under  these         ^**^ 
circumstances  the  question  was,  whether  the  bye-law  set 
out  in  the  affidavits  was  compulsory  on  the  defendants  to 
admit  the  prosecutor  to  his  freedom.     The  learned  coun^ 
sel  contended,  that  the  words  '^  it  shall  be  lawful  for  the 
bailiffs  to  admit/'  were   to   be  construed  as  imperative 
upon  the  bailiffs  to  admit  any  person  who  was  qualified ; 
to  be  a  freeman  by  residency  and  inhabitancy,  according! 
to  the  terms  of  the  bye-law.     He  relied  upon  Rex  v« 
The  Mayor  and  JuraU  of  Hastingi  (a)  as  an  authority  to 
sifaew,  that  if  there  are  words  of  permission  in  an  act  of 
parliament  tending  to  promote  the  public  benefit,  they  are 
always  held  to  be  compulsory.     If  this  doctrine  applied 
to  an  act  of  parliament  which  affected  the  whole  king^* 
dom,  there   seemed  to  be  no  sensible  reason  why  tbe^ 
same  principle  shoidd  not  be  applied  to  the  bye->law  of  a; 
corporation,  if  ordained  for  the   benefit  of  the   putrfic 
within  the  local  limits^     The  same  reason  was  applicable 
in   both  cases.     In  this  case  the  bye-law  was  obviously 
calculated    for    the   benefit  of  the  inhabitants    of  the 
borough  of  Eye.     In  the  first  place,  no  person  could, 
carry  on  trade  unless  he  was  a  freeman,  and  in  this  very 
case  the  prosecutor  had  been  fined  for  carrying  on  trade 
without  taking  up  his  freedom.    But,  in  the  second  place, 
as  respected  the  elective  franchise,  the  bye-law  was  of 
the  greatest  importance,  and  if  not  enforced,  it  would 
lead  to  this  necessary  consequence,  that  the  right  of  voting 
for  members  of  parliament  would  remain  solely  in  the 
bailiffs  artd  capital  burgesses,  instead  of  bemg  extended 
to  th^  freemen  at  large,  whose  numbers  might  be  limited 

(a)  Ante,  vol.  u  page  143. 
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182!!.  at  the  diftcretioii  of  the  baitiffs  and  buigesfteit     If;^  tfa^ 

'•'•^^  the  words  "  fball  be  lawful,"  were  to  hare  the  aame  in* 

^^^  |K>rt  AS  they  are  considered  to  have  In  a  public  t^i  of 

EiriE;  paiiiament,  this  application  conld  hardly  be  denied^ 

AflBOTt,  C.  J. — it  is    not  onr  province  to  deciifo 
whether  the  exclusion  of  persons  from  the  freedom  of 
this  borough  be  lawful  ot  unlawful,  but  we  are  called 
opoti  to  say  whether  this  old  bye4aw  id  to  be  consider 
as  imperative  upon  the  bailiffd  and   corporation  of  the 
borough,  because  it  is  declared^  ''  that  it  shall  be  kw^ 
far'  for  them  to  admit  qualified  inhabitants  to  their  free*, 
dom.    It  is  not  suggested  that  there  is  any  charter  of  this 
corporation  containing  similar  words,  shewing  m  what 
manner  the  freemen  are  to  be  dected,  and  as  recourse 
has  been  had  to  this  ancient  bye4aw,  we  have  a  right  to 
suppose  that  no  Such  charter  existed.    However,  it  is  said^ 
that  we  ought  to  give  the  same  fon;e  and  effect  to  diil 
l^e4aw  as  we  should  give  to  a  public  act  ef  parliatiieat« 
I  am  of  opidton,  that  we  cannot  go  that  lei^tb«     Th« 
words  ''  it  shall  be  lawful'^  when  they  are  found  in  a  char^^ 
ter  of  incorporation  or  in  a  bye^law^  evidently  import 
that  those  who  are  to  att  upon  it  are  to  exercise  a  dis^ 
cretion  whether  they  shall  choose  so  fo  do,  or  whether  it 
is'  advisable  so  to  do.      These  ^ords  occur  in  many 
charters,  with  reference  to    the  power  of  filling  up   the 
corporate    body    in    case    of   vacancies,    but    they   do 
not  carry  with  them  the  force  of  an  imperative  law.    I 
recollect  in    one   case   Mr^  Justice  Chambre  has  said^ 
that  whether  the  words   "  shall  be  lawful"   are  to   be 
expounded  imperatively  or  not^  must  depend  upon  thM 
subject-matter  to  which  they  apply.     I  think  the  wordif 
give  a  discretionary  power  to  the  bailiffs  to  admit  to  the 
freedom,  and   that   no  absolute  right  is    given    to   tlie 
qualified  inhabitants^     It  can  hardljr  be   supposed  tlial 
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file  corporation  meant  to  ViAd  themselves  imperatively  tttt^ 

by  this  bye-law,  more  especially  as  these  words  are  not  ^***' 

to  be  found  in  any  of  the  charters.    The  practice  haa  ^' 

always  been  to  construe  these  words  optionally^    1  thtnk^  ^'"^ 
therefore^  we  cannot  grant  this  application. 

BAYLfey,  J. — ^The  words  *'  shall  and  may  be  lawful*^ 
may  be  obligatory  in  an  act  of  parliament,  but  it  ia  ian-* 
^ssible  to  say,  that  tbey  are  obligatory  in  a  bye-la Wi 
The  case  of  Rex  ▼.  The  Mayor  of  Hastings,  Was  an  ap- 
plication for  a  mandamus  to  hold  a  court  of  record  for 
the  recovery  of  debts,  pursuant  to  the  terms  of  the 
charter  of  the  corporation^  but  thia  case  is  distinguishable 
lironi  tbat^ 

The  seat  of  the  Coitirt  coaconred. 

Rule  refused  (a). 

(a)  Vide  Drage  w.  Brttnd,  f  Wils.  9n. .  PtnOlY.  Rogers^  5T.  R.  If  a  royal 
540.     Rolet  V.  RoseweU,  Idem,  538.     W&oleoi  t.  Gaulding,  8T.R.  charter  coo- 
±96.     In  the  case  «f  Rtx  v.  The  Siemardi,  *c.  ijT  ike  Mmm  ^  B«h  ^JJ^Irfob^td 
vering  Aitt  Bower ,  Easter  Term,  3  Geo.  4.    An  application  was  made  ^  ^ii  |^^ 
to  this  Conrt  for  a  mandamos  to  the  stewards  and  suitors  of  the  court  which  is  ciear"^ 
of  the  lordship  or  manor  of  Hateriug  AUe  Bower,  in  the  eonnty  of  ly  for  the  pab« 
Essex,  to  receive  the  plaint  of  one  fVood  against  anof  iier  person  named  Vh-Vare  ol)II- 
Buiehtr,  ttAd  tB  issue  procesar  thereon,  and  to  proceed  to  hear  and  g^^^i^  .  there- 
dftlernine  the  plaint  pvrsaant  to  the  charter,  iJaSki.     In  that  foi^e  wh«re  a 
ease  the  charter  gra;uted  to  the  steward  and  suitors  of  the  Conrt  charter  of 
belonging  to  the  manor  (which  was  of  ancient  demesne)  power  and  to  fti 'rtSvA  S 
Mdhority  to  hear  and  determiae,  by  plannts,  to  be  levied  and  prose*  ^m^  suitors  of 
cated  in  the  Court,  pleas,  deblff,  accounts,  covenants,  trespasses,  as  tLmnnoTf  power 
well  by  force  and  arms  committed,  as  otherwise,  detention  of  chat-  and  uutlioiHty, 
tfels,    arid  aU  other  contracts  whatsoever,  within  the  lordship,  &c.  fo,^ji^*^„^ 
made,  done,  o^  arising,    although  the  same  debts,  accounts,  Scet  pose,  (amongst 
amounted   to  or    exceeded  forty  sfailUngs.    It  appeared  that  this  other  dbjects) 
charter  had  been  constantly  acted  upon,  the  Court  having  been  of  hearing  and 
reguhirly  held  once  in  thr^e  weeks;  but  it  also  afppeated  from  the  *^f ^^'^'"i'j"!^ 
records,  that  there  had  been  no  plaint  for  a  debt  or  contract  heard  ^,^  '  ^^^  ^f^^* 

court  had 
beea  disused  for  that  purpose  during  fifiy  years :— Held,  that   mandamus  would 
lie  to  compel  tha  court  to  he  held  agsin^  notwithstanding  the  noa-mer  for  such 
purpose. 
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and  determincMl  since  the  year  1796.  No  suit  in  replevin  had  beeif 
institated  since  1790,  and  the  last  instance  of  a  suit  in  ejectment 
was  in  1803 ;  bnt  for  other  business,  such  as  for  levying'  fines,  and 
MiffdriDg  recoveiies,  respecting  lands  within,  the  manot*,  the  Court 
had  since  then  been  constahtly  held.  In  Jamuary  la^t,  tl|e  pfosecntof 
Wood  had  appeared  before  a  Court,  duly  held  by  the  steward  and 
suitors,  and  demanrded  t6  levy  a  plaint  against  Butcher,  for  the  re- 
covery of  a  debt  under  40s.  arising  within  the  manor,  of  which  both 
were  tenants.  It  was  contended,  m  answer  to  the  motion  for  a 
mandamus,  that  as  there  had  been  no  plaint  of  this  kind  levied  in 
the  manor  Court  fot  a  period  of  fifty  yeat^,  the  Meward  and  snitoii 
bad  how  no  authority  to  hold  sneh  a  Coutt  for  the  recovery  of  debts^ 
and  that  the  disuse  of  it  was  conclusive  upon  the  subject ;  bnt, 

fhB  CMirf,  referring  to  the  da^  of  R4x  v.  Tftc  MatforMd  JwnUt/ 
Hatiings,  said  that  a  Court  of  this  kind,  being  established  for  the 
pi^blic  benefit,  the  words  of  permission  used  in  the  charter,  were 
dbligatOry^  and  the  rigbt  of  determining  suits  of  th6  description" 
mentioned,  could  not  be  lost  by  the  disuse  relied  upon  ;  and  thoe-. 
fore  the  rule  was  made  absolute. 

Ckitiy  was  for  the  Crown'j  and  GoieUe  fisr  the  defendattts^  .     ^ 


iafurday. 


Mandamus 
will  not  lie  to 
admit  an  In- 
habitant of  a 
borough  by 
prescnptlon  to 
ot  a  free  bur- 
gess, unless  it 
appears  first 
that  he  has  an 
inchoate  right 
to  be  a  free 
burgess,  and, 
second,  that 
the  office  of 
free  burgess 
is  a  corporate 
office  by  pre- 
scription. 


The  King  v.  The  MAYOfE,  &c.  of  West  tuodi.    ^ 

MeREWETHER  moved  fof  a  rule  to  sh6w  cause' 

^  .... 

why  a  mandamus  should  not  issue  to  the  Mayor,  Steward^ 
and  Free  Burgesses  of  the  borough  kA  West  Looef  in  the 
county  of  Cornwall, ^tid  to  the  Jiiry  at  the  next  Court-' 
leet,  commanding  them  to  hear  evidence  and  to  inquire  • 
whether  Thomas  Rendle  is,  and  for  the  last  year  and' 
upwards  has  been,  an  inhabitant  of  (he  said  borough^ 
and   if  found  so  to  be,  and  not  to    be    otherwise  dis-i 

qualified  to  present,  swear,  and  admit  bidi  to  be  a  fr€6f' 

» 

burgess  of  the  said  borough. 

The  motion  was  founded  upon  long  affidavits,  the  ma^ 
terial  facts  in  which  appeared  to  be  the  following ; — ^The 
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hmimf^'oS  Wt^taee  km  ioeiMii bom^k  by  pl-etcrifH       utl^ 

tkw,  ieodiiig,  M  ^<M  before  Ibe  charier  of  EUzabeth  di       ^""'^ 

ifter,  M9  Menibert  t»  PtfIiaaMit>  dm  rigjit  lo  elect        ^" 

whmn  ie  m  the  majw  aiad  bttrgeaseii.    By  a  charter  of  ^^^  I*^^* 

Bickard  Earl    of  Potti^  ai*!  Goftmall  to  OJo  lis 

Tn&erlm^  bit  borough  of  Por^/|Mio  or  Wtat  Looe  was 

n^ade  a  freo  borough^  aad,  aii|\0Bgal  oihir  tbinge^  the  bur* 

geeaea  of  tho  eanifl  wire  to  be  free  add  qiik  of  alt  cuetona, 

^nd  if  aay  ode  sboiild  rtoido  for  a- year  aad  »  day  ia  Iba 

aame  foroagh  vitboot  jiiet  clainl,  bo  ahould,  accordiag  to 

tbo biw  of  other  froe  bui^abeii  be  quit  froaiMiftyaiid  ler- 

vtede.    By  Ae^chartar  of  l€tb  Elixabeih  die  MutbitimU 

Irere  iacorpoMed  by  ibe  Hame  of  <<  Tho  Mayor  and 

BttrgeBses/'  and  it  appears  by  that  charter  add  the  records' 

of  the  boroiighi  thai  the  inhabitaalB  of  the  borooi^  were- 

the  biiigesses  thereof;   but  neither  the  charter  aor  any 

^jBTvivkig  bye-law  ooutaiiis  any  provision  for  the  doction< 

ol  bufgesses.    There  is  a  prescriptive  conrt»leet  iu  the 

bof ought  sod-  a  steward  thereof,  which  the  charter  o£ 

E&udftih  recognises  and  dfafoets  to  be  held  before  tba^ 

at^or  sKkid  steward.    Beoords  of  the  Court  in  the  mgal 

of  Hemif  8.  are  eslaot,  from  which  it  a|>pears  that  tlw 

Jury  preseated  the  defaults  of  suitors;   aod  by  odier 

Hccof^  of  the  Court,  it  appears  that  lists,  in  which  tfltf 

feaisnt*  were  kiroHed,  were  lAad^  cdled  orer,  and  pre-^ 

scntod  at  the  Ccfurt,  and  ameroiaments  AMde  Uk  defilufaii« 

(d  ]^6t3^  one  was  sworn  as  ain  inhabitaiit,  and  duly  putt 

itito  die  next  list  of  resiimts,  and  aAerwaitfs  filled  offiter 

in  the  bo#oog|i,  which  require  the  ^nvioua  qiwJificatidtt 

ot  hek^  a  burgess.    The  ipl  of  resiants  was  coiiAioedf 

dowa  lo  1651>  when  a  list  cMtcensoffes^  and  at  other  tiMss 

of  iiaeacb,  was  siibttituted  in  its  staid.    Id  16SA  elBt^A 

pemans^  were  presented  by  dsa  Jury  at  the  Comvlkfdt  for: 

ilot  boiK/reeikisa;  io  165&^  three,  fe#  dwellitaiiF  if  tin 

t0wn,>  not  being  smorn'  freimm^  and  after  vt^ards  many^ 

YOL.  I.  o 
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1822.        others,  for  riot  being  sWom  freemen,  or  townsmen;  andk 

^C"^         1654  one  was  presented  by  t"he  Jury,  and  sworn  a  freeman. 

v..  In  1660  the  list  of  resiants  was  resumed,  and  4hat  of: 

MTfiftT  Loos,    freemen  omitted,  and  in  1662  the  same,  and  so  down  to 

1678,  when,  at;  a  Court,  held  before  the  mayor  and  four- , 
capital  burgesses,  three  persons  w^e- sworn  free  bur-' 
gesses,  from  which  time  a  list  of  free  burgesses  was  sub' 
sHtuttd  for  the  list,  of  resiants,  and  the  mayor  and  capital, 
burgesses  assumed  to  themselves  the  ngk't  of  nominating^ 
admitting,  and  swearing  free  burgesses;  and  the  Courts^ 
were '  very  irregularly  held,  and  ofteii  altogether  omitted, 
down   to  1708,  when  the  Jury  presented  ^  that  no  one 
ought  to  be  sworn  free  of  the  borough  unless  presented 
by  the  Jury,"  and  they  then  accordingly  presented  one, 
who  was  sworn,  and  long  acted  as  a  free  bui^ess.    In 
1710  the  Jury  presented  '^  all  their  ancient  customs  to; 
be  good  and  lau^ble,  and  all  who  owe  suit  and  searvice,. 
and  have  made  default,''  and  .they  presented  five  persons 
as  fit  to  be  sworn  freemen;  and  a  like  number  in  171^  , 
but  in  the  middle  of  the  page  of  the  book. containing  the 
latter  presentments,   a  piece  is  cut  out..  In  1714  the 
mayor  assumed  to  himself  to.  propose  to  his  brethren, 
persons  to  be  sworn  freemen^  and  continued  so  to  do  till 
1762,  when  the  mayor  for  the  time  being  was  removed 
by  quo  warranto.     In  1765,  thirty-nine  mhabitants  were: 
admitted  free  buigesses,  and  one  free  burgess  was  re-: 
moved  by   quo  warranto, ^/brno^  b^ing  an  inhabitant; 
and  in  1764,  thirty-two  bui^esses  resigned,  and  several 
others  were  removed  by^  quo  warranto.    No.  Court-leet 
was  held  for  many  years,  but  in  .1766  a  court-leet  was 
hdd,  and  seventy-seven  persons   resigned   as   burgesses.* 
At  a  Court  held  Md .October,  1822,  before  , the. maybr 
and  eight  capital  burgesses,  but  no  steward  present,  seve-. 
ral  resiaat  householders,  'paying .  scot ;  and  .lot,  appeared 
and  clailned  to  be  pr esi&nted^  admitted,  and  sworn  free 
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burgesses.    They  pfdt^ted  against  Hie  absence  of  the        iUK2. 

steward,    but   the  mayor    persisted  in    proceeding.    A 

written  notice  of  their  claim  was  tendered  to  the  Jury^ 

but  by  the  mayor's  direction  rejected ;  and  the  Jury  also^  Wbst  Loot. 

by  the  mayor's  direction,  declined  to  present  the  claim* 

ants.     Thomas  Rendle  was  one  of  the  persons  then  claim-* 

ing  to  be  presented,  and  rejected.    There  are  now  only 

thirty-two  free  burgesses  of  the  borough ;  twenty-two  of 

them  live  out  of  the  borough,  and  there  are  eigh^  resiant 

householders  in  the  borough  paying  scot  aiid  lot,  entitled 

to  be  made  free  burgesses,  and  whom  the  mayor,  stewardi 

bui^sses,  and  jury,  arbitrarily  refuse  to  admit. 

Upon  these  facts  it  was  contended,  that  this  being  a 
borough  by  prescription,  whatever  the  ancient  mode  of 
creating  burgesses  was,  the  same  it  must  be  now.     From, 
these    affidavits    it    appeared,  that    free  burgesses   and 
resiaots  were  the  same ;  and  that  the  resiants  were,  in 
this   borough,  in  conformity  with  the  common  law,  pre-' 
sented,  enrolled,  called  over,  and  sworn  by  the  Jury  at 
the  Court^leet.     By  the  ancient  practice  of  the  borough, 
as  well  as  by  the  law,  it  was  the  duty  of  every  resiant  to 
attend  at  the  Court-leet,  and  to  be  enrolled  and  sworn 
there,  and  give  bis  pledges,  otherwise  he  was  suljeotto. 
be  imprisoned,  and  was  in  effect  an  outlaw  (a).     It  Was 
the'  practice     of  the  Jury  in    this  borough,  and   their' 
bounden  duty  by  the  law,  to  present  all  resiants  fo  be 
inrolled  and  sworn,  and  to  give  pledges,  and  if  not  done,  • 
to  present  any  de&ult  in  any  of  these  respects  {by  .This 
daty  was  so  imperative  that  the  King  could  not  grant  to 
any  man  that  he  should  be  exempt  from  this  suit<c),  and 
consequendy  no  subsequent  charter  of  the  Crown  could 

(a)  9  Inst.  72.    Com.  Dig.  tit.       (6)  Kitchen,  on  Court  Leets,  1?. 
Leet.    Kitchen,  on  Court  Leets,     19.  103.  .  .      , 

66-7.  (c)  2  Rol.  5*  '    ^ 

o  2 


*W  '^  CASM  IV  THI   Kino's  BXIieBit 

|M8«        hire  affecM  ius  mode  6f  prMeAtkigp  tu.  the  fiee  hm^ 
^"^^^        g^saen^  to  oa  to  exempt  toy  resiiml  ffom  bis  obligatioii  to 
^*'         tie  pl*eietited^  or  the  Jiiijr  from  presentiDg  bim^  and  ihew^* 
W«iv  Loe««   fore  the  Jury  should  be  compdled  by  mandemus  to  do 
their  diity  in  that  re^peot^  purtifsularly  as  there  was  no 
other  lepil  mode  prescribed  for  maUog  burgesses  ia  thk 
borough^  the  proceediiigs  of  the  mayor  and  capital  bur* 
gesses  being  clearly.  iUegal,  riot  being  an^pprtable  bj  the 
diairter  of  Elizabeth  if  put  upon  that  ^onnd,  and  being 
in  nsuspation  as  indicated  by  iiCs  irregularity,    {B^ky,  Ji 
9ucdy  a  ftee  burgess  is  a  eospiMrate  officer.)    Not  eit  vi 
termini : — a  free  burgesa  is  i  frte  inhabitabt  of  a  borough : 
be  may  in  some  cases  also  undoubtedly  be  a  corporator, 
as  he  is  in  this  case  by  the  charter  of  Witebith^  which 
superadds  the  corporate  character  to  that  of  a  free  bur- 
gess presented  and  inrolled  at  the  Court-leet ;  a  free  bur- 
gess, therefore,  is  not  necessarily  a  corporator,  for  there 
vigcp  many  boroughs  which  are  not  corporations!*    {Bay^ 
ley^  J.^— Then  die  Court  cann<>t  interfere  by  mnndanwa. 
4lfb¥^9  C.  J.    A  free  burg^,.  under  a»  charter  of  I^za- 
fy^^  19  certainly  «  corporator ;  but  he  is .  ai  corporator 
without  prescriptive  r^t ;  the  Court-Jeet  may  be  pre* 
acriptife^  but  it  does  not  thorelbre  follow  that  there  is  a 
pre9eriptife.righ4  to  admisMoq,  and  it  a|^pe«rs  bene  that 
there  is  not.    So  that  this  difficulty'  ariseat    If  a  free 
b|iif|9ss  wder  this  charter  is.<  mk  a  corporate  ^dker^  we 
caimel  interfere  by  mandamua;  if  he  as,.sti(^  asfae  has 
no  prtt^crip^e  right  of  admission  to  the  office^,  we  ane 
equally  prevented  fijom  interposing^.    X  am  not  ajware  of 
any  authority  to  shew  that  the  Oourt  has  evier  granted  a 
mandamnis  iu  dther  of  the  ease^.)    The:  freisi  buigeBses 
of  this  borou{^  atje  \not  undlH-  the  charter  of  EhAtAdki^i 
there  were  free  burgesses  there  three  centuries  before  the 
date  of  that  charts,  which  is  sufficient  evidence,  of  their 
having  existed  Ijme  out  of  mmd;  and  the  common  law. 
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iffUeh  cleaHy  tattled  before  that  fiemi^  reqideedl  titrj      'im%. 
peaaal  to  be.inrolled  and  lo  taioe  bk  oath  of  allegbuidei       >«^^' 
b^sire  tlie  riwriff  if  he  waa  a  naaiant  or  inhlibitiHil  of  the         ^ 
eountyftl  large,  and  befone  Ae  leeteof  the  boroii^,if   WafTl^a. 
be  iraa  a  rosiant  or  hibabitant  of  a  borough.    A  right  add 
oWgation  to  be  ioffoUedy  wat  therefoae  cast  nfon  envy 
inhabitant  of   tfie    boroogh  before  the   lime  of  legal 
inemorf,  and  a  free  iahaiHtant  of  a  boroogh  being  ao 
'3npoHed>   tra«  thereby   admitted  a  lipee  bnigeaa  of  the 
'borongfa.   (Ba^ky,].  No ;  that  is  ndt  the  neceasairy  €09- 
-eeqoence.   The  effect  of  it  is  mereljr  Ais,  diat  Ihey  beeome 
'freeBMn^  and  cease  to  be  considered  vUeimt.  The  resideBoe 
'isr  a  ycar^  as  necessary  to  make  a  man  free,  aj^piies  oa^ 
to  ini^tts:  tfaere  were  many  other  modes  of  becoaaiBg 
free :  and  all  freemen,  whether  they  become  free  in  tbat 
way,  or  otherwise,  were  bound  to  be  inrolled  whererer 
they  were  free  inhabitants :  if  in  a  borough  they  were  free 
^Miigesses.)    No  other  node  of* admission  is  psescribed 
4>y   any  ciiarter  or  ^bye-law  of  this  boiongb^  aor 
tempted  to  be  pot  in  practioe  till  1678,  when  the 
-sion  is  clearly  illegal,  being  by  kbe  mayor  and  csf^al 
baigesses  oaly.    The  Coort  dmi  will  interfere  by  maa- 
idaams  to  have  the  law  pot  in  farce,  and  jw^itm  doae, 
Uiough  tbe  matter  do  ifiot' relate  to  ^a  corporate  office. 
nrbe  iMtances  in  wbicb  wrksof  mandamas  have  been 
Ipraated  for  corporate  oCces  are  vety  few  compared  with 
the  odier  occariond  to  which  <  they  bavK  been  applied. 
ffe  cited  Rex  v.  Tk$  B&rough^^  MifOmrst  (a)  mdlUv 
^.  Lt^rd  Montacui4  (6). 


P^  Cifruoa^^-Tbe  cases  died  wiH  oot  si^ipolrt  Ae 
preaent  application.  In  both  those  cases  Iheta  «t^as  a 
freehold  interest  in  land,  and  these  was  considered  to  be 
a  prescripttfe  right  in  the  parties  to  vote  far  the  ejection 

(a)  1  Wil»,  «BS.  (ft)tSirW..Bla.60. 
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1832.        of  Members  of  Parliaiiieiit,  and  it  was  upon  dnse  grcMUids 
- wv-^         that  the  G>urt  there  granted  the  writ.    Those   grounds 
v^         are  wanting  here ;  at  least  the  affidavits  do  not  state  tKbni; 
WkitLooe.  :if  they  did,  this  case  might  appear  id  a  very  different  light 
before  us.     The  object  liere  is/ to  persuade  the  Court  to 
order  a  party  to  be  admitted  to' an  office  ^hitb  is  to  citai- 
-fer  some  benefit  upon  biili,  •^ithoaf  dhe^ying.  that  be  fa^s 
any  iiochoate  title,  by  prescription  to  fill  that  office  or 
receive  that  benefit    ^Tree  burgess  in- this  case  is  a  cor- 
porate officer;  bat  he  is  a  corporate  officer  withoi^t  ;a 
:  prescriptive  right,  and  in  .favour  of  such  a  party  maa- 
-daniiis  will  not  go.     If  the  other  ground  is  taken  thje  iin- 
vpedim^t  is  equally  strong,  for  if  he  is  not  a  corporate 
^ officer^  we  canikot  interfere  in  the  mode  suggested. '  •     i 
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Rule  refused. 


Merewether  the  next  day  moved  for  a  Irule  nisi  for  afi 
ioforcDation  in  the  nature  of  a  quo  warranto  against  the 
inayor.df  the'sam^  borough,  upon  iaifidavitij,.  stating,  in 
faddition  to  some  of  djie  former'  fsicts,  that  the  mayor  is 
.the'retu^mag*' officer  of  tb6  borotlgh,  ind  tjiat  the  charter 
.oiElmibeih^  dkectft)  that  there  shall  be  twelve  prineipd 
.burgesses  to. assist  the  mayor,  and  that  the  imiyor  and 
tpri^cipal  bmrgestes  shall  every  year  name  two  [Hrincipal 
rbiirg^sses  before  the  other  infaabitants  of  the  borough, 
who  are  to.  elect  ofte.  of  those  two  to  be  mayor  for  the 
year  I  ensding.  It  appeared  that  the  persons  to  whom 
their  nomination  was  given,  and  by  whom  the  siubseqaent 
election  was  made,  were  variously  named  in  the  corpora- 
iibn  books,  being  softu^imes  called  burgesses,  and  at 
.other  timesy  common  burgesses,  ft^emen,  commons,  com^ 
monulfy,  and.  since  1678  frlee  burge^es ;  all  which  terms 
appeal-  fr(An  the  records  of  the  borough  to  describe  the 
same  class  of  persons,  and  to  shew,  that  the  inhabitants 
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W^re  'the  fttfbmonp  CDinnioiiahj,  or  'coauDoii  bufgeaaes';        'id^s, 
siimI  tbat  al  Ibe  laat  election  of  major,  the  infaabitimU 
leiHtefed  their  voltes,  l>iit  were  rejected.    This  he  coo- 
temM  was  dooinxy  ia  the  charter^  but  ^'^^  <^<>e* 

'  .      •  '       I   •     ,       •        \ 

.  Tiie  Coiirr  )^id,«  that  the  word  '<  iaUibUaiiU'r  ip  the 
charter^  dearly  meant  the  hwtgeBMs,  and  Iherefore  « 

*  •  •    -        .     •        '  ...       .  .  .  '  I 

Refused  the  ruk. 


..  » 
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JL/^i^BT  on  t^  statutf  ^^  Geo.  5^  f.  137*.  s.  6.  for  {leps^l-.  An  acting 
ifes.    The  decW^Uon /cqntai^ed  sixteen  couiits;     The  first  fh"pj^  ^f 
^SQunt,5lfite4,  that defewjlant,  ontbe  1^ of ,Jii«a,  l:8|«)^  w^  SiWeVof 
9y.er8eer  o£  the  ppor  of  the  parish  of  fVeMhamm€(t,  in  4)0  the  statute 
county.  qfSuKfJtj^  diiljf  appoiat^dio  that  behalf  ^  ^.t  while  c.  isr.'  s.'  6. 

ie  >1««,S«i9bpvef8eprhp/itfnished,a^48upp^eAio  [hl'poo^o/ 

]}^|^,and  fpi;  his  own.pfQ^^,  pertain  goods  ai^d  provisiona  the  parish  with 

^^^t^e -m^^i^iiice  of  the  poiogr  of  thes^d  ^arbb.    The<  though  there 
second  count  described  him  as  collector  of  the  rates  of.  of  hUapm^nt- 
the   parish ;  the  third,  as   a  person    having    the  provid-  ™^t.    U  a 
ing.ifor^  ortlfiriag,  riwwfagefneotj   control/  'add  direction  u  liable  to 
of  ibe  :pao.r  of  the-  pciriah<;  i&e  fourtby  fifth/  and*  ii]Btb>  imposed  hj* 
counts,  were  framed  upon  the  three  first,  with!s]i|ditv^»-*  ^^9l^'^jS't^' 

'  r  f  ^      •'  s.  42,  still  he 

tions ;  there  were  then  two  setts  of  counts  charging  the  may  be  pro- 

^   .  TV       ceeded against 

1-..]  .     .  r  ••-'I.  •     '  :f  -^     ...  .»       under  the 

general  act  55  Geo.  3.  c«  ISff'y/withont^ regard  ta  the  former 'Statute.  Where  the 
declaration  allegedfthat  the'  deit^ndant'was  a  person^  having  the  providiog  for,  order- 
ing, management,  control,  and  direction  of  the  poor  of  the  parish  of  W,,  and  that 
he^iad  supulled  the  poor  of  the  parish  with  provisions;  and  it-  appearing  that  fV, 
Was  one  of  iive  mfited  parishes;  Vfaeae  po'or  were  jointly  m^tained  by  all  the  parishes 
in  one,  compon  -workhouse  :T—£leld.  that  the'onence  was  wel|  Iaii|^  SembUy  tliat 
the  declaration  need  iiot  have  alleged  that  the  provisions  were  supplied  ^'  for  the  nv* 
of  thf  workkouMf"  jm  ^tiir  to  i^rSig  the  case  within  the  ^tute.    •     > 
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pMtth;  ftndilM  nMm»v  foor  dutifod  kmfe  ii  « i^nMi 
MMosrt  otfadrs,  in  niioie  iMmdH  (ibe  j^Mrkfag  fcv,  tM^ 
Awwiri.  iiie  poor  of  fite  united  puMies,  iaU|4«^  Wv^^iMf 
neit  being  one,  nnd  tupplyiiig  the  good*  in  question. 
JRlea^  Not  Chtttty  and  wfue  tti^rodn.  At  the  trid  W 
lore  Wooif  Baron,  nt  ^  last  LfwT  Amms  Sot  Ae 
county  of  Suffer,  it  appeared  that  the  defendant  acted  aa 
one  of  tbe  guardians  of  the  poor  during  tfie  year  IdQO, 
but  there  was  no  evidence  of  his  appointment  to  tihe 
ij/IRce,  and  objection  being  taken  that  hb  app(Mntm^ 
diould  have  been  produced,  was  over^ruled.  The  poor- 
house  was  under  the  control  of  the  guardians  of  the  united 
parishes,  but  was  itianaged  %y  one  Otiffitkt  who  was  ap^ 
pointed  by,  and  recrived  directions  from  them,  and  who 
supjilied  Ifae  provisions  nt  a  certain  rate  per  head*  inldia 
j€i^  ^I9i0  he  ptnlhased  tome  ewe  sheep  of  defendantM 
fteu^of  the pioojr-house  andfctmseU;  and  paid  hint  ^ 
iienl.  It  WHS  thim  ob)eb(ed  for  thi^  defendant  that  abr 
CftMcnee  was  iniltifficiettl  to*  suppcHt  die  dec1aration> '  ffUt 
Aa  learned  Judge  fton^t  the  evidtoce  was  sifdi  an 
BnM^tthe^dc^chortwHhini  the  Mtnt^  and  Ui«  filsitttfl 
Had-a  verdict,  ^y^fais  own  tdMitiotf,  tipon  the  tfiird  i^onM: 
otily. 

i  MtmyaU^  inJSitffer  TtaOf  cMsaned^nde  tp  ahpr 
cnnseiifay  theaeidiGtahonU  aai  b«  set  asid^  nail  nneir 
laai;  gnnpaci. 


■  #  4 


Gumey  and  Xoajg  now  appeared  to  shew  cause^  but 
was  stopped  by  (beCour^  whocsAed  jipon 

JUarryqtt  and  Ct)urth<ype,  m  support  of  tl^  rujie.  M 
the  piaimiff  has  elected  to  enter  the  verdict  upon  the 
third  «ount  odiy,  the  argumcst  in  this  ease  .may  be  oon* 
fined  to  that  count    There  are  several  objections  to  it. 


I 


Abbott,  C.  J^^Accorfiag  to  what  topk  plaoe  at  dw 
^ml  of  Ibis  c«i6^  if  thope  »  an j  on^  ^oniil  i«  tko  ikolanh 
lion  sosteined  %|he  radenc^y  the  plmliff  it  etttilkd>l« 
aeUio  ins  verdict,  and  I  tbiak  we  oagbt  apt  to  jfietd  |o 
anjr  objection  b  point  of  farm,  aot  laade  befoits  tba 
learned  Jodge.  One  objection  is,  that  die  defendant  ia 
ftot  property  described  in  the  declaration*    In  some  counts 


Wmv 


]Sm(tf  Ibe  statute  upon  wbicb  ibis  action  is  brought  i»  iw4 
wppliyibW  to  tbe  case^  The  parish  in  j^nesjkioo  as  o«s  ^f 
aeMnd  «i«iU(ftd  narishes  under  one  and '  the  same  maaanap 
oipiiti  hanqg  one  joint  poor4KHisej.  and  therefore  aU^ 
ofSonces  coonecled  with  the  poor  are  properly  puaisbablfi 
under  tbe  former  stat^te  S2  Gso.  3.  c.  d3.  s.  42.  the 
penally  in  which  is  onfy  ^«  But  second,  the  defendant 
ia  deacsibed  ''as  a  parson  in  whose  hands  the  profidiqg 
for,  ofderiag,  management,  control,  and  direction  of  tha 
poor  of  the  said  parish  is  placed,^  which  is  a  nisdMcrapp 
4l9i\^  him  in  two  .particalars,  for,  as  fuardian  only,  hf 
has  no  share  in  the  provision,  management  or  control 
of  .(the  poor  at  all;  tbqr  ars  in  the  hands  of  the  oTersears| 
Ibfl  gimrdians  haie  only  tp  superintend  the  conduct  of 
tbove  who  bane  tbe  managfiyient  of  the  poor,  they  ha^ 
Wlhiqg  40  da  with  ihe  poor  themselves  ;-*-and  if  th^  dor 
iepdaa^  has  any  shasa  m  the  mamigement  of  tbo  dpoor, 
^  it  is  not  of  the  poor  ''of  the  said  paf^^**  to.  tbn 
pporpf  that  jttrish  are  mapi^tadjoiatly^Nth  those  of  fSaiir 
enAieip.    Tbep,  tbicd,  to  bi^Hpg  the  case  wiibiii  this  scat 

^mMv  i^  >ih^^  ^  Ji^^  ^s^i^  ^w  beau  slMged  that  the 
pwviaions .were siippKed for  "the nse of  libe worhho»se/^ 
9nf  90^  f or  ^  use  of  tbapopr  of  the  pari* ;  tiie  olgeat 
of  ^  6ch  spption  of  the  atsKiite  being,  to  prohibit  tba 
cbnsckwarden^  fcc»  from  supplying  iprovisioiw  "  for  tbe 
naoof  any  workhouse,  or  worhhoosaa^  o»  these. gpMnda 
tbe  defendaiit  is  entitled  to  a  new  trial* 
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18M.        *^  ^  'described  bs  a  person  haviiig'jtbe   providtog'  for> 
^»-'"%^^      -maitagenicnt,  Stc^of  the  poor  of'llie   particular  padfli 

West  ^j£  W^hkmpneU  by  name.  If  that  description  of  hirii 
Ardrkws.  j-is  siijttaified  by  the  evidence^  tlie  oljefetibn  -faifev  Itake 
it,  that  wliere  parishes  are  united  under  tifi  Geb/3,  C;  83. 
gdardians  are  to  be  a^fjpohited  for^each  parish,  Mrho  are 
tsonstituted^overseers  of  the  poOr  6f  'thie  particular  .pariiU 
iifor  Mrhidi  ihey  are  appoi^t^d,  'aridliaire^  hiany  exclttsiv^ 
duties  to  perform  respedting' their '13 wn  p8irisK,l>ut  also  for 
TBeveral'pwrposfes 'become* guardiatis  ^tff  ihe  united  parislies'; 
and  therefore 'that  as  regards  thei^  oWiV  piartidtilar  ^ansh; 
their  oflffibe  is  seteral;  but,  as  respects'tbe^  united  pdrisUels, 
it  is' joint,  ^^at  being  so  I  am  bf^opinroh  tfcat  thfi^ 
acfeiidarit  niuit  he  consJd^red'  as"^  peiisdn  iiaViBI  fli^ 
hiaftagemebt,  control,  aiid  'directfon  of  tire  "pobr  bf  that 
-parish  fdr  vi'hich  he  is  ^appointed/  '^T^ough- tbfe  :^ccfiiv 
^riftiQ&  ^tiiay  contain  ^orie 'br  rhore  'trortlsv^de^cnpliVe  of 
Ike  dttties-  of  the  defendant  whieh  are  'nbt  'sustdinM  by 
^he  evidence, :  ^  "y et  1  think-  such'  iiV  *<>bjgcltth  Oog^  "^hbi 
to^^ prevail, 'it  foeitig  sufficient  hn' my  opinidh  thattlie  alle^ 
iiiki  Mibbld  in  siu^slfaiic^  bcffitaife'^ut. ''  Atibllier  ^eo6<^ 
laktfn  f8>'  ^Itett  all  (lie  cduntis  bf^tlke  Y^Iai«Mt>hxbarg8  Wi 
a^fetfd^t^^i^i^li^lhg  8Qp())i^  ^tfae^e  pi^ovflsidn8  fo?  tf» 
Ittilinteiifriid^  'of  -the^o*-  of  ^thd'  paVi^b  ol^  Westtdmph^f 
genei^afty;  ^vlieri?ds,  ;a0t!dt€lifig'to<'ttieeVi(lence,  th^y^ere^ 
^ii^^^ii^,' tk>t  iW*  the  maihtetian^e*ef  tlie^()Oor  of 'iMIS^p^irish; 
but  for  the  supply  q/ihe  iiorkh(mse,'\xi  which'  tWe  pobi-  ^ 
the  united  parishes  are  maintained.  And  then  it  is  con- 
fdidii4;4ba|{as  the  m&tut^^iki/htainj  tMrcrpirrtl^ular'dasse^of 
tti^es'tos^chii  is  to  afpty;  hflniely/ where  the* protisibny 
are*  supplied '<^  lor- the- use  of  tii^y  ishrkhdii^  ioUc  tH/kn^^' 
tt^'se,'^  and  %s  tfcese  sheep  i^ere  rfold  to  be  uised  ?/¥  iftr 
tvtyrkhouse,  those  c'oi^ts  of  the  dtecla^atidn  which  allege 
iheiii'to'  have  been  sold  for  the  m&intehance  of  the  poor 
ef  the  parisA^  are  not  proved,  -because  the  aUegalio» 
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'Ought  to  havelieen  that  they  were  supplied  for  llieu«e.<ff      ,1622. 
■  the  wotkhot^e.      This  objection  was  iiot.  taken  At  nisi 
prius,'  but  if  it  had  been  taken,'  I  am  by  dp  fneaos  satis- 
fied that  It  ought  to  have  prevailed,  because  the  lai^age    .  A<<^a^^* 
of  the  sisth  section  is. ''  for  the  use  of  any  workhouse  or 
workhooses,  OTJOthermse^  for  the  support  and  inaioteiiMMicfe 
of  die  poor.''    Now  to  supply  provisions  for  the. use  of 
.the  ^vorkhouse,  is  one'  mode  of  aopplyihg  for  the  support 
and;  maintenance. of  the  poor.      I  am  not  satisfied,  that 
this  .objection  ought   to   prevdili   biit  not  havirtg .  i>9^9 
made  at. the  trial  I  diiak  it  ought  'not  tp'  prevail. H)ow>. 
vlt  is  of  great  importance'  thiit  these  objectionstjn.pofult  pf 
form,  which  are  often  taken  cootrary  tp- the  justice  <^  fi^ 
<case,«houId  be  pKi^tenfeM  diaUnctly  to  thjS  Judgeat  the  tri^li 
for,  if  tenable,  .then  great  exp^nce  to  the'  parties  would  bs 
«aved.    This  is  an  ol^ection  of  form  and  not  ;of  .substanoe^ 
and. I  thuik  we  ought  not  to  give  effect;  to  it,  espodiallgr 
where  it  il»  a  matter  of  so;  oHiqh  dpubr*    {.think  this 
Tule  ought  to  be  discfaai^ed..  '.:-,' 

i  .,       .        .  .  • 

I 

BiiTftEY,  J. — lamof  tfi€[sahieo^nion,  The55Gep, 3f 
ic.  137.  witf  intended,  as  it  seems  to  me^  to  ealtablisb  one 
g^nenA  provision  throughout  tlie  .kingdom  iu  4:aaea  of  tUa 
des^iption,  isndiCbs^  it  was  ndt'theintenti<^n  qf  die  I^Wt 
lature  that  there  should  be  one  rule  ut^der  th^  QAGed*  S« 
c.  as.  as  to  those  parishes  which'  wer«  united  Mpd^r  thai 
act,  and  another  rule  as  to  those  parishes  not  ^  united* 
There  is  a  provisioa  in  the  lattjer  ptbtute  under  iivbicb  thi« 
5cas^  naight  havife  fallen,  provided  the  55  Gc<>.  3.  bM  n<^ 
tfeen  passed ;  butth^t  M^oiild  Jiave  been  a  prov^ioa  lo<Sal « 
Its  oatlire,  and  only  applicable  to  pai:|E^cular,pl^es.;  bift  Jya? 
the  general  provision  whiph  w^  afterwards  naadeby  tb^ 
65  Geo.  3.  there  is  no  exception,  as  to  those  p^acf  s<:oi|ipre-| 
handed  in  Mr.  Gilbepfs  Act.  I  do  not  think  it  ^i^  the  in- 
tention of  the  legisbture  to  except  those,  cases  which  were 


mB  CASES   Iir  TKX   KING  J 

ia2t.  prMioiitiy  maide  lipibie  to  pemltiei  mier  the  provisidiiraf 
^'^'v^  ^eMGep.S.  Icuisee  noiieasoiifbrsadianexceftion; 
^'**  nor  am  I  conprebend  wbja  provisioa  ihoiiid  be  madeis 
AvBSBWf.  to  one  descriplion  of  poor-bouse^  differeiU  horn  tlttt 
•pfdieable  to  anotber  if  tbc^  eie  botb  of  At  nme  neiuie. 
Tkere  beiiq;  no  esception  in  ithe  55  Geo.,  and  tke  profi- 
mam  being  general,  I  tbink  we  are  boond  to  oenfider  tbis 
tm»m  coming  wiibin  ike  operation  of  that  atatnte.  WAt 
ntpeet  to  tboee  persons  wbo  ere  guardiani  of  flm  poor 
«oder  tbe  ft  G€0.  S.,  and  wbo  bave  the  ordier,  nanage- 
nentf  contipl,  end  direction  of  the  poor  of  tbe  piamh 
fai  wbaeh  they  are  appointed ;  it  aeenM  to  me^  that  tb^ 
Ml  moM  stiletly  under  the  provisions  and  avewitfaui  the 
range  of  those  niisehiefe  which  d^  55  Geo.  3.  wa3  i» 
lendod  to  remecfy.  They  hvuve  the  power  of  appointing 
the  person  who  is  to  provide  tof  tbe  poor  and  make  cen*» 
tracts  for  die  diet  and  clolfaing  of  the  paupers  m  Ae 
Workfaonse.  That  person  is  placed  under  die  strict  in- 
spection and  control  of  the  overseer,  ^ardians,  and  ge^ 
vernors  of  tbe  poor.  Why  then  each  guardian  has  a  dis- 
tfaict  dnty  to  peilSorni*  He  n  careftdly  and  strictly  to  Isee 
diet  ibe^lel  supplied  for  the  po6ris  good  and  wholesome; 
bnl  all  that  strict  care  and  inspection^  wiil  be  liable  tote 
superseded,  the  person  who  is  to  make  the  inspection 
is  also  to  supply  the  arXdes  which  the  poor  ain  to  eat 
I  think  tbevrfore  that  this  comes  altseady  within  tbe  mis- 
^itfs  which  tbe  statttte  intended  to  remedy.  As  to . Ae 
objection  that  the  declaration  in  this  case  ought  to  have 
Aescribed  tbis  «s  a  supply  <'  fot  the  workhouse,''  and  not 
An-  the  poor  of  the  parish,  I  think  it  is  not  tenable.  V 
Ae  poor  of  tbis  particular  parish  are  maintained  in  a 
irorkhoiise  vHiith  is  common  to  the  united  parishes,  s^iH 
this  would  be  ii  supply  for  the  poor  of  the  particubv 
j^arish.  But  whether  the  poor  are  supplied  in  the  wdfk-^ 
boose  or  out  of  it,  seems  to  me  to  be  quite  inunaterial 
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for  the  purple  of  ihiS'aiae.    It  ismd  Aat'tbiB  is  not  m 

supplj  for  the  poor  of  this  specific  parish^  btcaMse  it  is 

united  with  other  piMrisbc».    This  is  a  very  felhciovs  ar-       ^f|^* 

gttncaty  for  if  I  supplyprovisioiis  foru4.  JBL  and  C  and 

Ibey  dine  jointly  together^   I  supply  each  and  every  of 

them  kidiyidttally*     It  seems  tome  thetefoiei  thai  nono 

of  the  objections  in  this  case  are  wdi  fonndedk 

Hoi/ROYl>>  J.-— I  am  also  of;  die  same  opinion,  t 
think  it  quite  clear  that  the  55  Geo*  3.  being,  a  general  laar 
is  siiflideat  to  comprehend  the  case  to  which  Mr.  €f  A* 
berfs  Act  applies ;  and  I  am  of  opinion  that  this  case  ia 
clearly  within  the  words  as  well  as  the  spirit  and  meaamg 
of  the  general  act.  As  to  the  objection  that  the  defendant 
in  this  case  had  riot  **  the  providing  for,  ordering,  manage* 
mtiatf  control,  and  (Krection  of  the  poor''  of  this  parish, 
I  tbink  he  had  such  a  control  as  brings  him  within  tfao 
operation  of  the  act,  arid  at  all  events  within  the  allema-^ 
tive  part  of  the  sixth  section.  But  it  is  said,  that  inas- 
HMseh  as  he  was  guardian  of  the  poor  of  the  untied  finishes, 
he  is  not  properly  described  in  the  dedarationas  being  the 
giiardiini  of  diis  parish,  because  his  duty  was  not  confined 
to  this  particular  parish  only.  It  is  contended,  dierc^ore/ 
diat  th^  allegation  in  the  dedaratton  thalf  be  was  guariffianr 
of  the  poor  of  this  partsenlar  par»h  is  not  proved.  I' 
however  am  of  a  difierent  ofinion*  I- tdce  tfais^dedara*^ 
tionto  be  drawn  consistently  with  sbiind  rides  of  pleadpig: 
It  is  an  estaiblished  ride  of  pteading,  that  it  is  not  neeejK 
aaryto  mske  ths  allegation  (d*  tb^  full  extent  to  whieh^  Ae" 
proof  will  go.  suppose,  in  the  case  of  a  prescriptfon' 
Ibr  a  right  of  common  fbr  sheep>  and  the  psoof  i^  of  il^ 
ligbt  for  aU  sorts  of  commonable  cdttte;  it  has  been  ex<^ 
pressly  held,  that  the  allegation  it  made  oat,  and  that  id 
is  not  necessary  to  make  the  allegation  coextensive  wiili 
Ibe  ri|^tl    This  applies  directly  to  the  priuciple  in  this 


West  . 
p. 
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1822/  case.  But  thtere  is  no  occasion  to  resort  to  any  rules  of 
kw  upon  the  subject,  for  it  seems  to  be  perfectly  clear, 
that  if  it  was  the  duty  of  the  defendant  as  guardian,  to 
AnpKews.  superintend  the  maintenance  of  the.  poor  of  the  united 
parishes,'  the  allegation  that  he  had  the  control  and 
auperintendance  of  the  poor  of  the  particular  parish  is 
sufficient  to  sustain  this  action.  As  to  the  other  objec- 
tion, that  it  is  not  alleged  that  the  supply  was  for  the 
workhouse,  but  for  the  poor  generally,  1  am  by  no  means 
satisfied  that  it  would  have  been  a  good  objection  if  taken 
at  the  trial;  but. not  having  been  taken  then,  I  think  we 
ought  not  to  jgive'any  weight  to  it  now,  conceiving,  as 
I  doy  th^t  the  most  mischievous  and  unjust  consequences 
would  result  if  parties  were  allowed  to.  keep  back  objec- 
tions in  point  of  form;  and  after  taking  the  chance  at  the 
trial  upon  the  merits,  then  bring  them  forward  after  the 
merits  are  foAnd  against  them.  I  therefore  think  that 
this  verdict  ought  not  to  be  disturbed. 

BfiST,  J. — Objections  in  point  of  form  are  not  at  any 
time  entitled  to  much  encouragement,  but  certainly  hot 
^fter  trial>  and  for  this  obvious  reason,  that  if  they  are 
taken  at  the  trial,  they  may  be  immediately  answered  by 
&ct8,  perhaps  within  the  power  of  the  other  party  to  give 
in  evidence.  The  first  objection  taken  in  this  case  at  the 
trial  wa$,  that  the  defendant  was  a  guardian  of  the  poor, 
of  five  parishes,  and  therefore  that  tlie  declaration  was 
insufficient ; ;  but  the  answer ;  to  that  was,  that  he  acted  in 
the  management  of  the  poor  of  the  particular  parish  men* 
tioned  in  the  declaration  ;  and  I  think  that  was  a  sufficient 
^  answer  in  point  of  fact  so  as. to  jemove  the  objection. 
The  next  objection  taken  was,  that  it  was  necessary  ta 
prove  the  defendant's  appointment  as  a  guardian:  That 
I  think  was  not  necessary.  It  was  sufficient  to  prove  him 
acting  in  the  character  of  guardian  f  for  it  has  been  de- 
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ciited,;  that  iFa  ^maa  as  charged  with  doing  a^'particiilah        )8M; 
thing  wbilat  he  islcloathed  witiia  particular  diaracter,  ift  '*    "^"^f^-  . 
he  acts  in  that  character,  the  Court  will  presume  that  he        V«« 
19  legMy  appQinted.    That  was  laid  4oMm  by.  Mr.( Justice     Aanaawsr 
B^Z^r  in.the  case  of  .a  Cuistom^house. officer.     Jf  a  man 
acta  in  .tk^  character,  of  rector  pr  vicar ;of  a  parish/- is  it 
necesjoery  to .  prove  his  induction  >  and  institutbn  ?    Until 
the  contrary  is  shown  it  is  sufficient  to;  prove,,  that   the 
party  acts  in  the  character  to  justify  the  Court  in  presum- 
ing that  he  is  properly  appointed.     In   this  case  I  think  it 
was  no  objection  that  this  defendant  was  em(^loyed  in' the 
management  of  the  poor  of  five  united  parishes ;  for  if  he 
was  employed  in  the  managaJBiU  of  them  all,  he  was  em« 
ployed  for  every  one,  and  therefore  the  declaration  properly      i'         '    " 
describes  him  as  the  guardian  of  the  pau-dcular  parish.  \  ^. 

There  are  many  parishes  in, London  which  are  united,  but  r 

still  they  exist  as  separate  parishes  for  all  purposes  except, 
tliat^  which  relates  to  the  management  of  the  pocjf  under 
TSlr.  Gilbert's  Act.    The  parish  or'TVesthampnett,th(^u^  ^ 
it  is  united  with  other  parishes  under  thaf  sjtatute,  still  may  ^ 
be  described  as  a  separate  parish,  and  therefore  a  man 
who  acts  for  the  five  united  parishes,  may  ^e  said  to  act  foe 
each  of  the  five.     Then,  it  is  said,  that  this  defendant  i' 
ought  to  have  been  proceeded  against  under  Mr.  Gilbert^    .. 
Act,    because   these  parishes,  are  united..     That  by  .no 
means  follows.     It  appears  to  me  that  it  would  have  been 
a.  most  extraprdiuary  circumataoce,  if, .  when  the  legisla- 
ture passed   the  5o  Geo.  3.  and  thought  fit  to  make  a  [ 
general  regulation  applicable  to  every  person  who  had  the 
management  of  the  poor  of  any  parish,  and   sahjected 
him  to   a  peaaltyof  ICX)/,  .fqr  selling  provisions   to  Uie 
poor,  they  should  have  exempted  united  parishes  (where                      ^ 
there  is  a  much  greater  latitude  for  abuses  of  this  kind) 
from  the  operation  of  the  statute.     It  appe.ars  to  me  to    - 
be  impossible  ^  to  shew  that  such   was   the  iptention  of 
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the  lepalatnre.  Thit  statute  imposes  cumulative  pen^ . 
ties,  but  whether  the  defendant  be  still  liable  under  Mr. 
Gilberfa  Act|  it  is  not  for  us  to  decide.  It  is  e^ufficient- 
for  us  to  say,  that  this  statute  is  manifiesUy  applicable  to 
every  description  of  parish,  nrhedier  the  parish  maintains 
Its  own  poor  separately,  or  is  united  with  ally  othei< 
parish,  I  am  of  opinion  that  this  case  is  clearly  withi» 
the  statute  upon  which  the  action  is  founded. 

Rulie  discharged  (a). 

(«)  VWe  3  Bsm.  ^  Aid.  145.    5  Ibid.  dS8.    S  J.  B.  Hoon,  IST. 
Ante,  Vok  i.  p.  397. 


^,^1^'  Ex  parte  KiTfi  and  Another. 

S^?^!*w^  HESE  persons  having  been  convicted  by  two  Justices 
s.  b^  enactsy  of  ibe  peace  for  the  town  and  port  of  Dover,  of  smug- 
person  offend-  ft/axigp  were,  under  the  authority  of  57  Oeo.  5.  c.  87.  sent 
Jli^^^\i^  on  board  his  majesty's  ship  Ghucester,  for  the  purpose 
d'^'t^^tii'  ^  ^^^8  io  his  majesty's  navy,  during  a  period  of  five 
cnstoms  or  ex-  years.  On  shewing  cause  against  a  rule  nisi,  obtained  on' 
arrested,  he  is  ^  former  day,  for  writs  of  habeas  corpora,  to  bring  up 
tefore^oM^OT  ^^  defendants'  to  be  discharged  from  their  commitment, 
aiore  Justices   on  the  ground  that  the  convicting.  JFustices  had  no  juii^ 

of  uie  peace 

««reitdtf^  aeer  diction,  the  facts  disclosed  were  these: — 

U  the  p9rt  or    . 
fimeeuii9whieh 

jAjj^jwrKv  The  defendants  were  apprehended  on  the  Sd  of  Octf^ 
rUdfOrnearto  h§r,  in  a  smuggling  boat,  whil^  they  were  locally  widiin 

ike  place  where 

mny  tmeh  persom 

eftotf  be  ee  teken,  or  ehrested.^    Wber^  two  parsons  were  apprehiended  in  a  smogglinf! 

boat,  under  this  Act,  wliilst  afloat  in  the  port  ofi^,  whicn  had  an  exclosive  local 

jarisdiction,  and  afte^  beinf  taken  on  shore  and  detained  two  di^s  there,  wete 

carried  on  board  agabi  and  conveyed  into  another  port,  where  they  were  conyicted 

by  Justices  of  another  jarisdictidn.    SAnhU^  that  such  conVictioh  wa^  illegal; 

If  by  the  same  stalnte  JnMtiCes  of  one  local  jdrisdictioil  have  anthority  to  convict  for 
an  offence  committed  within  another,  sach  authority  must  appear  ppon  tlie  iace  of  the 
conviction.  TheMfore;  wh^e  Joshes  of  the  port  m  D,  convicted  ror  an  offende  €oaa« 
mitted  in  tiie  port  of  F.  which  had  an  exclosive  jurisdiction,  without  shewing  on  tha 
face  of  the  convictioa  that  they  had  aotiiority  to  do  go,  the  coaVietion  waft  quashed. 
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the  port  of  Folkestone  f  which  port  has  an  exclusive 'juris-*        182^. 

dictioD  of  its  own.    Thej  were  taken,  together  with  the         ^^"^^ 

uncustomed  goods  found  in  their  possession,  on  shore  at        Kits. 

Folkestone^  and  cohfinbd  in  a  martello' tower,  until' the 

5tb  of  October,  on  which  day  they  were  put  on  board 

the  boat  again, .  and  carried  by  water  into  the  port  of 

Dover^  and  taken  before  two  Justices  of  that  town,'  and 

by  them  convicted,  under  the  57  Geo.  3.  c\  87.  and  sent 

on  board  the  Gloucester.     The  conviction  did  not  shew 

upon  the  face  of  it,    that  the  Dover  Justices  had  any 

jurisdiction  over  the  offence  imputed  ;  it  stated,  as  a  fact, 

that  the  boat  in  which  the  defendants  were  found,  was 

seized   in  the  port  of  Folkestone,  but  it  omitted  to  shew 

that  Folkestone  was  withia  the  jurisdiction  of  Dover.     It 

appeared  from  the  affidavits,  that  the  town  of  Folkestone 

is,  for   all.  purposes  connected  with  the  customs,  within 

the  limits  of  the  port  of  Dover ;  and  that  the  defendants 

were  necessarily  conveyed  to  die  latter  town,  there  beings. 

n»  customs  warehouse,  nor  any  proper  officer  appointed 

at  that  pla^e,  to  receive  the  uncustomed  goods  seized  and 

brought  into  the  port. 

Oo  the  paift  of  the  defendants,  it  ^as  stated  upon' 
affidavit,  that  although  there  was  no  customs  warehouse^ 
nor  any  custom-house  officer  appointed  at  Folkestone,  to 
receive  uncustomed  goods  seized  in  that  port,  yet,  that 
when  such,  seizures  were  made>  it  was  the  invariable  prac- 
tice to4ake  them  to  a  Storehouse,  and  convey  the  smug- 
glers before  the  Folkestone  Justices  for  conviction ;  and 
that,  in  this  particular  jihstance,  application  had  been 
made  to  the  Justices  of  that  town,  to  hear  the  case; 
whereupon  a  day  was  fixed  by  them  to  hear  the. complaint, 
of  the  seizing  officer,  but  for  some  reason,  the  defen- 
dants were  conveyed  to  the  town  ^nd  port  of  Dover,  and 
there  convictt^.    Under  these  circumstances,  the- question 

vol.  I.  p 
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1822;        wa8^  whether  the  Justices  of  JDover  had  any  authority  tb 
convict  the  defendants  i 

Jervis  shewed   cause.      The  Justices  at  Hover  had 
jurisdiction  to  convict  in  thb  case ;  and  the  question  turns 
upon  the  statutes  45  Geo.  S.  c.  121.  s.  7.  and  57  Geo,  3. 
c.  87.  8.  5.     By  section  ?•  of  the  first-mentioned  statute, 
it  is  enacted,  that  it  ^*  shall  be  lawful  for  any  officer  or 
officers  of  the  army,  navy,  marines,  customs,  or  excise,  and 
he  and  they  is  and  are  hereby  authorized,  empowered; 
and  required  to  stop,  arrest,  and  detain  every  such  person, 
and  to  convey  him  before  one  or  more  of  his  majesty^s 
Justices  of  the  peace  residing  near  to  the  port  or  place 
into  tiohich  such  ship,  vessel,  or  boat,  shall  be  taken  or  ear^ 
ried,  or  near  to  the  place  where  any  such  person  shall  be 
so  taken  or  arrested,  &c.      The  section  5.   in  the  last 
mentioned  statute  is  expressed  in  the  same  terma.    These 
sections  give  jurisdiction  to  two  descriptions  of  Justices; 
first,  the  Justices  residing  near  to  the  port  or  place  into 
which  the  boat  shall  be  taken ;  and  second>  to  the  Justices- 
near  to  the  place  where  the  offender  shall  be  taken  or  ar- 
rested.   The  question  then  is,  whether  these  men,  having 
been  arrested  afloat,  in  a  place  locally  within  the  limits 
of  the  town  and  port  of  Folkestone,  which  has  an  ezclu« 
sive  jurisdiction,  and  lodged  and  detained  there  for  two 
days,  (Folkestone  being,  for  all  purposes  connected  witk 
the  revenue  of  customs,  part  of  the  port  of  Dover,  ^nd 
the  vessel  seized^  being  conveyed  with  these  men  from 
Folkestone  to  Dover),  the  magistrates  of  the  latter  tow& 
had  not  jurisdiction  to  convict  for  the  offence  in  question. 
It  is  not  necessary  that  the  conviction  should  shew  that 
the  magistrates  of  DoDer  had  jurisdiction  over  the  case,, 
inasmuch  as  the  act  of  Parliament  has  given  a  summary 
form  of  conviction  which  has  been  pursued ;  and  thougE 
it  appears  on  the  face  of  this  conviction^  that  the  boat 
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ivas  seiaed,  and  these  persons  were  apprehended  in  the       idM. 
port  of  Folkestone,  yet  it  does  not  shew  that  Folkestone       ^^^^ 
has  an  exclusive  jurisdiction,  and  the  Court  will  not  intend      ^JJf^ 
that  it  has,  in  order  to  give  effect  to  the  objection.     The 
iact  being  established  that  Folkestone  is,  for  all  purposes 
connected  with  the  revenue  of  customs,  within  the  limits 
of  the  port  of  Dover,  that  is  sufficient  to  give  jurisdiction 
to  the  Justices  of  the  latter  place,  and  therefore  this  con- 
viction is  perfectly  correct. 

Littledale,  contrd.  This  conviction  clearly  cannot  be 
sustained,  unless  it  appears  upon  the  face  of  it  that 
the  Justices  of  Dover  had  jurisdiction  over  this  offence* 
It  must  either  shew  that  the  offence  was  committed 
within  tfaeir  immediate  jurisdiction,  or  at  all  events  that 
their  jurisdiction  was  so  connected  with  the  place  in 
which  the  offence  was  in  foct  committed,  as  to  bring  the 
case  within  their  authority.  Now,  in  the  first  place,  it 
does  not  appear  that  this  offence  was  cognisable  by  the 
Justices  of  the  town  and  port  of  Dover,  nor  in  fiact  that 
the  offence  was  in  any  way  connected  with  that  place. 
Nothing  can  be  collected  from  the  conviction  itself,  from 
which  it  can  be  understood  that  the  offence  was  com- 
mitted within  the  jurisdiction  of  the  Justices  of  Dover, 
tissuming  that  they  had  any  jurisdiction  over  the  offence^ 
which,  it  is  submitted,  they  had  not,  under  the  circumr 
stances  of  this  case.  It  is  true,  that  by  the  statute 
47  Geo.  S.  s.  2.  c.  66.  s.  44,  if  persons  are  apprehended 
on  the  high  seas  for  any  offence  against  the  revenue  laws, 
the  Justices  of  the  peace  of  any  port  into  which  they 
are  taken,  shall  have  the  same  power,  as  if  the  offence 
had  been  originally  committed  within  their  immediate 
jurisdiction.  But  it  appears  in  this  case  that  the  original 
offence  was  comn^itted  within  the  limits  of  the  jurisdiction  . 

of  the  Folkestone  magistrates.      The  conviction  merely 

p  2 
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18^.        Btkttn  that  the  Justices  are  Justices  acting  for  the  towtf 
^^^^^        and  port  of  Dover;  but  it  does  not  state  that  thej  are 
^KiT«!'       acting  for  the  town  and  port  of  Folkestone.     Surely  there 
ought  to  be  some  connexion   shewn  between  the   two 
places,  because  it  cannot  be  assumed  that  the  magii^rates 
of  Dover  have  a  jurisdiction  in  the  town  of  Folkestone^ 
The  statement  which  has  been  nyade  upon,  affidavit  that 
Folkestone  is,  for  all  purposes  connected  with  the  cus-* 
toms,  within  the  jurisdiction  of  Dover/ is  answered  by 
the  fact,  that  in  this  very  case  an  application  had  been 
made  to  the  Folkestone  magistrates  to  hear  the  complaint 
against  these  persons,  and  the  case  would  have  been  dis' 
posed  of  by  them,  had  not  the  seizing  officer  carried  tbe 
alleged  offenders  before  the  Dover  Justice.     But,  sup- 
posing die  fact  to  be^  as  represented,  still,  it  must  be 
shewn  that  the  Folkestone  magistrates  had  no  jurisdiction 
in  a  matter  of  this  nature.    The  magistrates  of  Folkestone 
have  prim&  facie   jurisdiction  over  offences   committed 
against  the  excise  and  custom  laws,  if  the  offence  is  com- 
mitted within  their  jurisdictbn.  '  They  have  an  excliisiv^s 
commission  of  the  peace,  and  even  the  county  Justices 
could  not  interfere  with  their ,  jurisdiction,   still  less  the 
Justices  of  Dover ;  and  the  case  of  Talbot  v.  Hubble  (a>, 
which  arose  upon  12  Car.  2.  c.  23,  %md  15  Cat.  ^.  c.  2^ 
is  an  authority  to  shew,   that  whcire  a  city  has  Justices 
with  an   exclusive  clause,   the  Justices  of  the   county 
cannot  act  in  matters  of  excise.   It  seems  clear,  that  under 
the  47  Geo^  3.  c.  66,  the  Dover  magistrates  could  have 
BO  authority  in  the  ease,  unless  the  offence  was  committed 
on  the  high  seas.     Had  this  offence  been  committed  on 
the  high  seas,  and  the  offenders  been  taken  immediately, 
and  in  the. first  instance,  into  the  port  of  Dover,  Aea 
the  Justices  of  that  port  would  have  had  jurisdiction ; 
but  here  diey  are  apprehended  in  the  port  of  Folkestone, 

(«)  2  Stni.  1154. 
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^ere  there  is  an  exclusive  jurisdiction ;  they  are  detained        1822. 
on  shore  for  two  days,  and  thence  carried  to  Dover.     On 


the  face  of  the  conviction  it  is  not  shewn  that  the  offence  -Ear  jwi« 
18  committed  within  the  jurisdiction  of  Dover ;  the  whole 
offence  is  committed  within  the  jurisdiction  of  Folkestone, 
and  the  magistrates  of  Dover  have  taken  upon  themselves 
to  make  a  conviction  for  which  they  had  no  jurisdiction. 
For  these  reasons  the  writs  of  habeas  corpus  ought  to  go. 

Abbott,  C.  J. — Two  questions  have  been  raised  in 
this  case ;  first,  whether  the  Justices  of  Dover  had  in  fact 
any  authority  to  take  cognizance  of  this  offence ;   and, 
isecond,    assuming   them  in  fact  to  liave  that  authority, 
ivhether  the  conviction  is  bad  for  not  shewing  the  particular 
fact  upon  which  their  authority  was  founded.     It  is  pro- 
vided by  47  Geo.  3.  s.  2,  c.  66.  s.  44,  (which  recites  that 
doubts  had  arisen  whether  Justices  could  take  cognizance 
of  any  offence  or  forfeiture  committed  on  the  high  seas, 
and  without  the  limits  of  the  county,  city,  town,  or  place 
in  which  they  acted),  ^  that  from  and  after  the  passing  of 
this  act,  in  all  cases  in  which  any  Justice  or  Justices  are 
empowered  to  take  cognizance  of  any  offence,  or  of  any 
forfeiture  in   this  act,  or  in  any  act  or  acts  of  Parliament 
relating  to  the  revenue  or  customs  of  excise^  it  shall  be 
lawful  for  any  Justice  or  Justices  of  the  peace  for  the 
county,  city,  town,  or  place,  within  which  the  port  or  place 

• 

into  which  any  ship,  vessel,  boat,  or  goods,  or  any  person 
or  persons  shall  be  taken,  brought,  or  carried,  under  any  act 
or  acts  of  Parliament  relating  to  the  revenue  of  customs 
or  excise,  shall  be  situated,  to  take  cognizance  of  such 
offence  or  offences  as  if  the  same  had  been  committed  on 
land  within  the  jurisdiction  of  such  Justices."  It  ap- 
pears  from  the  facts  of  this  case,  that  the  persons 
who  are  applying  for  these  writs,  were  taken  on  board 
a  vessel  having  contraband  goods,    in  the  barboiir  pf 
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1822.        Folkestone,    and,  in  Uie  first  instance,   the  vessel  was 
secured  in  that  harbour.    The  parties  were  then  taken  on 


E^ptHe      shore,   within   the    limits   of  the   local   jurisdiction  of 
Kits. 

Folkestone.    After  remaining  in  custody  there  for  two 

days,  they  were  again  put  dn  board  the  vessel  and  carried 

into  the  port  of  Dover.     The  case  is  then  submitted  to 

the  Justices  of  Dover,    and  they   convict  the   parties. 

That  state  of  facts  raises  this  question,  namely,  whether 

offenders   of   this  description,    being  apprehended   in  a 

port  on  the  water,  and  they  and  the  vessel  are  volun* 

tarily  carried  (not  by  any  stress  of  weather)  within  the 

limits  of  a  particular  jurisdiction,  and  are  lodged  there, 

may  be  put  on  board  again,  and  taken  into  any  other 

port  for  the  purpose  of  conviction.     It  would  be  veiy 

obvious,  that   if  that  can  be  done,  it  may  lead  to  very 

considerable   abuse;  for,  if  instead  of  taking  these  per« 

sons  and  the  vessel  into  the  port  of  Dover,  m  the  first 

instance,  as  by  law  they  might  have  been  taken^  they  are 

taken  in  the  first  place  into  anotiier  port,  and  afterwards 

removed  thither,  it  is  very  difficult  to  say  that  they  mi^t 

not  be  taken  to  any  port  at  the  extremity  of  the  coasts  of 

this  kingdom,  to  the  west  or  to  the  north.     It  is  difficult 

to  say  that  that  might  not  be  done.     Therefore,   if  it 

were  necesss^ry  to  pronounce  any  opinion  upon  that  ques« 

tion,  J  should  say,  as  at  present  advised,  that  the  inclioa*' 

tion  of  my  opinion  would  be  against  such  a  construction 

of  the  statute.     But  I  do  not  think  myself  called  upoo 

to  give,  any  decisive  opinion  upou  that  question,  whicli 

should  be  binding  upon>  myself  or  upon  any  other  person^ 

who  may  be  called  upoo  hereafter  to  gi,ve  judgment  upon 

it;  and  if  ever   I  should   be  called  upon  hereafter  to 

re*coasider   the  question,    my  mind  will  be    unbiassed 

Vpon  it.     I  am  however  clearly  of  opinion,  uotwithstand* 

rog  the  form  of  conviction  given  by  the  57  Geo.  3,  that  it 

is  necessary  it '  should  appear  upon  the  face  of  the  con- 
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vkAon,  that  the  convicting  magistrates  had  authority  and        ia2d. 
lurisdiction   over  the  subject-matter  of  their    decision.        ^"^^^ 
The  form  given  by  the  statute  b^ins  first  with  the  county,      ^Kvnh^ 
&c.  as  the  case  may  be ; — '*  Be  it  remembered/'  &c. 
Then  directions  are  given  to  state  the  offence.    The  ques- 
tion then  IB,  vrhether,   when  the  offence  comes   to  be  ^ 
stated^  the  place  wherein  it  was  committed — the  county, 
ddiog,  city,  or  liberty,  &c.  must  not  be  stated ;  and  if 
4hat  is  not  done,  whether  the  particular  fact  which  gives 
At  Justices  authority  beyond  the  county,  riding,  or  place, 
&c.  to  which   their  jurisdiction  extends,    must  not  be 
stated?     It  is  one  of  the  first  principles  of  the  criminal 
law,   as  it  regards  proceedings  before  Justices  of   the 
Peace,  and  also  in  any  other  cases,  speaking  generally^ 
Ihat  it  should  appear  upon  the  face  of  he  adjudication  that 
the  magistrates  had  authority  and  jurisdiction  over  the 
«ibject*matter  of  their  consideration.    That  is  the  veiy 
first  principle  in  criminal  law.     If  we  were  to  hold  under 
this  particular  form  of  conviction,  that  it  was  unnecessary 
to  do  that  in  order  to  give  effect  to  this  act  of  Parliament, 
we  should  be  repealing,  if  I  may  so  express  myseU,  that 
tgeoeral  and  almost  universal  principle  to  which  I  have 
alluded.     Looking  to  the  form  of  this  conviction,  it  ap- 
pears to    have  been  prepared  without  adverting  to  the 
partieular  circumstances  of  the  case.    Undoubtedly  cases 
may  arise  in  which  Justices  of  the  Peace  have  authority 
Jbeyood  that  place   to  which  the  precise   terms  of  their 
commission  extends.    If  we  assume  ^and  we  do  assume 
it)  that  the  legislature  intended  that  a  conviction,  in  the 
form  given  by  the  statute,  might  be  good  to  authoriase 
Jostiees  of  the  Peace  in  one  county  to  oonrict  for  an 
offence  committed  in  another,  we  should,  at  least,  require 
•the  Justices  to  shew  upon  the  face  of  their  conviction 
4hat  they  had  such  a  jurisdiction.     For  instance,  suppose 
Justices  of  the  Peace  for  the  county  of  Kent  were  to 
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coDvict  for  ao  offence  under  this  act,  commiUed  at  Has- 
tings or  Brighton,  in  Smiex,  we  should  hold  such  & 
conviction  to  be  bad,  unless  it  was  made  certain  that 
they  had  jurisdiction  over  an  offence  so  committed. 
Under  some  circumstances  the  magislrates  of  one  town 
or  boroi^h,  and  even  in  a  county,  have  junsdiclioa  over 
offences  committed  within  the  local  limits  of  another 
town,  boroi^h,  or  county ;  but  if  it  is  meant  to  rely  upon 
the  iH'ecise  fact  which  gives  the  jurisdiction,  that  fact 
roust  be  mentioned,  in  order  that  it  may  appear  upon  the 
face  of  the  conviction  under  this  act,  as  it  must  by.law 
appear  upon  the  face  of  all  convictions,  speaking  gene- 
rallyi  that  the  Justice  has  jurisdiction  over  the  subject- 
matter.  Without  therefore  giving  any  judgm^it  upon  the 
other  question  which  has  been  raised,  I  am  of  opinion, 
that  asaumiug  the  anthoriqr  to  convict  in  this  particular 
case,  the  ccmviction  is  bad  for  not  setting  forth  that  spe- 
cial fact>  namely,  that  tlie  Justices  of  the  Peace  for  the 
town  and  port  of  Dover  had  jurisdiction  to  convict  for 
an  offence  committed  in  the  port  of  Folkestone. 

Bayley,  J.  and  Holsoyd,  J.  were  of  the  same 
opinion. 

Best,  J.— It  appears  to  me. that  the  objection  arising 
on  the  face  of  this  conviction,  upon  which  my  Lord 
Chief  Justice  has  declined  giving  any  decided  opinion, 
arises  from  the  difficulty  in  which  the  magistrates  found 
themselves.  Previously  to  the  passing  of  the  statutes, 
which  have  been  mentioned,  magistrates  had  no  authority 
to  convict  for  offences  on  the  high  seas.  We  must  look 
therefore  to  the  statutes  themselves  to  see  what  authority 
they  give  to  the  Justices.  These  acts  of  Parliament 
must  be  construed  strictly  in  considering  a  case  which 
places  these  persons  in  a  situation  of  so  much  peril.     In 
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sach  a  case  every  principle  of  law  should  be  strictly  pur-         1823. 
sued  and  observed.     Now  it  appears  to  me,  that  when  an         ^^'^ 
offence  under  this  act  is  committed  on  the  high  seas,  out  Kitk.' 

of  the  limits  of  the  ordinary  jurisdiction  of  the  Justices, 
and  the  party  is  conveyed  before  a  Justice  residing  near 
to  the  port  or  place  into  which  the  vessel  shall  be  carried, 
that  must  mean  the  port  or  place  into  which  the  vessel 
is  first  brought.  I  do  not  mean  first  brought  by  stress 
of  weather,  and  when  the  vessel  gets  out  again  to  sea 
without  landing,  but  the  port  or  place  where  the  of- 
fender is  first  landed  and  may  be  brought  to  justice.  If 
that  part  of  the  5th  section  of  57  Geo,  3.  c.  87,  does 
not  mean  '^  first  brought"  in  the  sense  I  have  mentioned, 
I  do  not  know  why  the  officer  of  the  customs  might  not 
take  the  party  to  two,  three,  or  even  five  different  port», 
in  order  to  find  some  magistrate  more  favourable  to  his 
views  than  any  other.  Such  a  discretion  ought  not  to 
be  recognized.  It  appears  to  me  to  be  an  extremelj 
dangerous  dbcr^tion,  more  particularly  in  a  case  so  highly 
penal  as  this,  where  a  man  is  to  be  deprived  of  his 
liberty,  perhaps  for  a  period  of  five  years,  without  the 
^tervention  of  a  Jury. 

Httle  absolute* 


33S 
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The  Coorta  of 
Reqnetti  Act, 
S6  Gto.  3. 
C.3S.I.0.  de- 
claiea  tbat  do 
perion  th»n 
he  capable  of 

rommUiioner 
ill  ilie  execD' 
lion  of  anj'  of 
the  Act!  for 
(ou!titutiiig 
illicit  Coarti, 

persoa  ihall 
lie  a  AnufActiJ- 
er  within   the 

tur  which  be 
shall  act.  The 
word  '*  hoose- 
holder"  in  this 
Act,  does  not 

sonallf  resi- 
lient honse- 
(:ecp«r,  ind 
therefore, 
where  a  per-* 
KQD  had  been 
elected  to  the 
office  of  re- 
Siatnr  and 
rlcrk  of  ihe 
Court  of  Re 
qaetis  of  the 
cit;  of  firutoJ, 
by  a  m^ority 
of  hoawlhold- 
eis,   paying 
ten  I,  rates, 
and  taxes,  and 
resident  by 
their  partners 
in  I  rule  or  their 

Held,  that  the 
eiecUoo  was 

valid. 


The  Kino  v-  Geosoe  Webb  Hall. 

X  HIS  wa«  an  infonnation  in  the  nature  of  a  qao  war- 
ranto against  the  defendant,  calling  upon  him  to  ahfCtf 
by  what  andiorilj'  he  exercised  the  office  of  registrar  and 
clerk  of  the  Court  of  RequesU  of  the  city  of  BriUol. 
At  the  trial  before  Graham,  B.,  at  the  Bristol  Summer 
Assizes,  1819,  «  «rdict  was  found  for  ibe  Crown,  sub- 
ject to  the  opinion  of  the  Court,  i^od  a  special  case. 

The  office  of  registrar  and  clerk  of  the  Conrt  of  Re^ 
quests,  in  the  city  of  Bmlol,  having  become  vacant  by 
the  death  of  a  gentleman  named  Bengough,  an  electioa 
took  place  on  the  2d  May,  1818,  to  supply  the  vacuicy^ 
On  that  occRsion  thirteen  persons  attended  and  gave  their 
votes,  eight  for  the  defendant,  and  five  for  Mr.  Palmer, 
another  candidate.  The  eight  who  voted  for  the  defend- 
ant were  hevi  Jmei,  Mkhael  Cagtle,  Geoi^e  Hilhoiue, 
WilUam  Fripp,  William  Fripp  the  youi^er,  Levi  jfmet 
the  younger,  Edward  Brice,  and  Jama  George.  The  ques- 
tion for  Ihe  opinion  of  tlie  Court  was,  whether  these  per- 
sons were  householders  within  tlie  meaning  of  the  Courts 
of  Requests  Act,  26  Geo.  3.  c.  38.  s.  8,  by  which  it  is 
enacted,  "  that  after  the  24th  ot  June,  1786,  no  p^son 
shall  be  capable  of  acting  as  a  conimissiouer  in  the  exe- 
cution of  any  of  the  acts  for  constituting  such  courts, 
unless  such  person  shall  be  a  householder  within  the 
county,  district,  city,  liberty,  or  place,  for  which  he  AM 
act,  and  shall  be  possessed  of  a  real  estate  of  the  anaiul 
value  of  20/.  or  of  personal  estate  of  the  value  of  500/." 
It  was  admitted,  that  if  any  five  of  the  persons,  who 
voted  for  the  defendant,  should  be  adjudged  householders 
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within  the  meaning  of  this  statute^  the  judgment  of  the        1822. 
Court  thould  be  pronounced  in  his  favor.    The  case  set 


Hauu 


Til  A   K  vHo, 

forth,  with  great  particularity,  the  qualifications  in  respect  «. 

4>f  which  each  of  these  persons  claimed  the  right  of  voting 
as  a  householder.  It  appeared,  in  substance,  that  each 
was  a  partner  in  a  firm  carrying  on  trade  in  Bristol ;  that 
each  was  the  holder  of  a  dwelling-house  there,  and  pay« 
ing  rates  and  taxes  in  respect  thereof ;  that  each,  either 
by  a  partner  or  a  servant,  occupied  and  slept  in  the  heuse ; 
that  each  was  in  the  daily  habit  of  resorting  to  the  dwel-* 
ling-house,  or  some  other  building  connected  with  it,  for 
the  purposes  of  business  ;  that  each  was  a  person  of  subr 
stance  and  respectability;  that  none  of  them  personally 
slept  on  the  premises,  in  respect  of  which  they  respec- 
tively claimed  the  right  of  voting ;  and  that  each  bad  a 
dwelling-house  out  of  the  city  of  Bristol,  in  which  they 
respectively  slept  and  resided. 

•  On  a  former  day  the  case  was  argued  by  Sehyn  for  the 
Crovm,  and  Adam  for  the  drfendant. 

For  the  Crown  it  was  contended,  that  the  word  **  house- 
holder,'' as  used  in  the  statute  26  Geo.  3.  c.  38.  s.  8, 
meant  **  the  master  of  a  family,'^  who  was  domiciled  by 
personal  residence  and  occupancy  in  the  house  held  by 
him,  and  consequently  that  none  of  these  persons  were 
qualified  to  vote  for  the  defendant.  The  authorities  cited 
were  Johnson^s  Dictionary ,  where  "  householder^  is  called 
^  master  of  a  family  ;*  Tomlin*s  Law  Dietumary^  where 
it  is  said  '^  Householder  (pater  familiai)  is  the  occupier 
of  a  house,  a  housekeeper,  or  master  of  a  family;"  Q  InU» 
702 ;  Rex  v.  Barwick  (a),  The  Overseers  of  Weobly  {b). 
Mayor  of  Colchester  y ♦  Goodwin  (c),  Waller  v.  Hanger  (d)> 

(a)  7  T.  R.  33.  (c)  Carter,  114. 

(fr5  «  Str.  1^61.  (d)  5  Balstr.  14. 
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The  Mayor  oflMndon  v.  The  Mayor  o/Lt/nnia),  Ste- 
phens v.  Derryib),  Rexv.  Nicholaon(c),  Rexw.Jones(d), 
and  Hemming  v.  Plenty  (e).  Reference  was  also  bad  to 
the  22  Geo.  2.  c.  47-  23  Geo.  2.  c.  27.  3  Geo.  2.  c.  25. 
s.  19.  and  23  Geo.  2.  g.30.  and  to  iHargr.  L.  T.  12& 
and  7  Bro.  P.C.  Tomlins'  edit.  131.  1S4. 


For  the  defendant  the  foUowing  arguments  were  oi^ed: 
Tlie  CQnslraction  endeavoured  to  be  put  upon  the  word 
"  householder"  ja  by  no  means  warranted  either  bj  the 
authorities  cited,  or  by  common  usage  and  parlance.  It 
may,  perhaps,  on  some  occasions,  bear  the  sense  attri- 
buted to  it;,  but,  generally  speaking,  it  imports  onlj  the 
keeping  a  house  for  the  purposes  of  trade,  without  any 
neceasary  impticaUon  of  personal  residence.  It  is  at* 
tempted  to  support  the  definition  conteaded  for,  by  giving 
to  the  word  "  householder"  the  extensive  use  and  meaniog 
of  the  word  "  household ;"  but  this  is  by  no  means  a  rea- 
sonable conclusion :  the  two  words  import  very  different 
meanings,  and  describe  very  dislinet  situations;  the  first 
defines  an  indindual  person  ;  the  last  is  a  noun  of  number, 
end  there  is  no  sort  of  analogy  existing  between  them. 
The  object  and  intention  of  the  legislature  in  impoung 
this  qualification  was  no  more  than  that  the  electors  should 
be  persons  connected  with  the  interests  of  the  city,  familiar 
with  its  customs  and  affairs,  associating  and  transacting 
business  with  its  citizens,  and  well  knowu  in  it  as  men  of 
repectable  characters  and  responsible  situations.  All  these 
qualifications  are  eminently  conspicuous  in  the  persona 
who  have  voted  for  the  defendant  in  this  case,  and  they 
are  sufficient  to  legalize  their  votes,  and  to  satisfy  the  re- 
quisites of  the  statute.  If  these  electors  are  not  qualified 
on  account  of  their  non-residence,  no  qualified  electors 

{a)  I  Bo».  &  Pul,  .1ST.  (rf)  B  East,  *50. 

(*)  16  East,  ur.  (<)  1  J.  B,  Moore,  M9. 

it)  Ig  Ibid.  330. 
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€an  be  found;  for,  in  modern  times,  it  has  become  an        1822. 


almost  universal  habit  for  the  most  respectable  and 
wealthy  traders,  in  all  great  and  commercial  towns,  to  TheKma 
live  out  of  those  towns,  though  they  daily  resort  to  them  Hall. 
for  the  purposes  of  business,  and  in  no  one  place  does 
that  habit  prevail  more  generally  than  at  BriUoL  It  is 
expressly  declared  by  Lord  Coke,  in  his  commentary  oa 
the  statute  of  Bridges,  that  a  person  in  possession  of  a 
house,  occupied  merely  by  his  servants,  is  liable  to  pay 
the  rates  assessed  opon  it  (a);  and  surely  if  such  an 
occupation  makes'  a  man  a  householder,  so  far  as  his 
liabilities  are  concerned,  it  ought  to  have  a  similar  effect 
as  respects  his  privileges.  In  the  statute  26  Geo.  S. 
c.  100.  s.  2,  which  regulates  the  right  of  voting  at  elec" 
tions  of  members  of  parliament,  there  is  this  expression 
to  be  found,  "  inhabitants  householders  resiants>"  as  one 
joint  description  ;  the  inference  from  which  is  conclusive, 
that  there  may  be  ''  inhabitants  householders''  who  are  not 
'^  resiants,"  and  that  neither  of  the  two  former  words  in- 
cludes residency*  So,  in  the  statute  11  Geo.  1.  c.  18.  s.lO* 
it  is  provided,  that  partners  carrying  on  trade  in  one  house, 
as  householders^  for  the  rates  of  which  they  are  jointly 
liable,  shall  vote  at  elections  for  the  mayor  and  aldermen 
of  London^  while  the  next  section  enables  two  persons 
inhabiting  in  the  same  house  to  vote,  clearly  shewing 
that  a  householder  was  not,  in  the  view  of  the  l^islature, 
a  person  *^  inhabiting  in,"  or  resident  in,  a  house*  So,  in 
the  case  of  iZex  v.  Barmck  (6),  Lord  Kenyon  expressly 
lays  down  a  distinction  between  "  occupancy"  and  "  in- 
habitancy.'' It  is  an  admitted  fact  in  the  case  that  all  - 
these  parties  were  liable  to,  and  actually  paid,  parochial 
rates  upon  the  houses  in. which  it  is  contended  they  are 
not  the  holders.  Upon  what  principle  have  they  paid 
those  rates  ?     Would  it  have  been  a  good  answer  to  a 

(a)  2  lust.  704.  (6)  7  T.  R.  S3. 
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1^22.  demand  of  those  rales,  to  say,  "  I  am  iiot  (he  houM*^ 
*— .^  holdet,  I  am  only  a  housekeeper;  I  only  occupy  by  means 
The  KiHo  (,f  iBerrant,  or  a  partner,  and  therefore  I  am  not  lia- 
HALt.  ble?"  The  absurdity  attendant  upon  the  aigunwnt  re- 
futes it.  It  is  a  householding  suiEtJent  to  impose  tfie 
burthen,  and  there  is  no  reason,  and  no  law,  that  caa 
|)revent  its  also  conferring  the  privilege.  The  cases 
brought  forward  on  tlie  part  of  the  Crown  are  all  distin- 
guishable maiidy  from  ^  present,  as  might  be  eanly 
riiewn ;  but  there  are  other  cases  directly  in  point,  and 
aflmnative  of  the  defendant's  case.  It  is  said  by  Lord 
EUettborovgh  in  Bertie  v.  Beaumoitt  (a),  that  (be  occupa- 
tion of  a  servant  is  the  occupation  of  the  master  j  and 
he  refers  to  a  previous  case  of  Rex  t.  Stock  (b),  where 
it  was  decided,  ^at  a  burglary  being  committed  in  pre- 
mises belonging  to  three  partners,  and  occujued  by  their 
joint  servant,  it  was  well  laid  as  committed  in  the  dwelling- 
house  of  the  partners.  As  respects  the  equity  of  this 
ttae,  and  the  intention  of  the  legislature,  there  can  be 
no  doubt  Aat  both  are  fiilly  satisfied  in  the  persons  of  the 
electors,  who  are  now  objected  to ;  and  upon  a  &ir  con- 
struction of  the  word  "  householders,"  and  an  impartial 
tiew  of  ei\  the  legal  decisions  upon  similar  questions, 
there  can  be  as  little  doubt  diat  in  point  of  law  the  de- 
fendant has  been  well  elected,  ^nd  is  entitled  to  the 
judgment  of  the  Court  in  his  favour. 

The  Court  took  time  to  consider  the  case,  and  judg- 
ment was  now  delivered  by  ' 

Abbott,  C.  J, — ^This  case  came  before   us  on   an 

-  information,  in  the  nature  of  quo  warranto,  against  the 

defendant,  calling  upon  him  to  shew  by  what  authority 


(a)  16  East,  93. 


(i)  C  Tuint.  339. 
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he  held  and  exercised  the  ofike  of  re^trar  and  clerk  1833. 
of  the  Court  of  Requests  of  the  ci(y  of  Brittol.  In  **^ 
answer  to  the  informatioo  the  defendant  set  forth  his  ^*^'** 
election,  and  issue  waa  joined  upon  tlie  question  whether  H*tt. 
he  bad  a  majonljr  of  votes,  that  is,  of  good  votes.  It 
•ppears  by  the  case,  that  so  far  as  a  numerical  m^orily 
went  that  issue  was  found  for  the  defendaat ;  but  a  ques- 
tion arusi?,  whether  those  votes  were  substantially  an4 
legally  gooil,  which  question  now  remains  for  our  decisioD^ 
and  depends  entirely  upon  the  construction  of  the  word 
"  Lou»eliuIdurs  "  as  used  in  the  statute  26  Geo.  3.  c.  S8. 
By  [he  stuUiie  I  fV.  l(  M,  the  mayor,  aldermen,  and  com- 
mon council  of  the  city  of  3ri»tol,  were  a|^inted  com- 
misfiioueis  oF  the  Court  of  Requests  of  that  city.  !» 
that  statute  the  official  corporate  chuacler  waa  the  only 
fjualili cation  required.  Many  acts  of  parUament  for  the 
esinblishmeiU  of  other  similar  courts  had  passed  previoua 
to  the  26  Gua,  3.  The  latter  is  a  gener^  law,  and  must 
be  understood,  with  reference  to  the  CtHirt  of  RequeaU  at 
Bristol,  to  have  superadded  the  qualification  of  ''  house- 
holders," whatever  may  be  its  bearing  upon  the  qualifications 
before  required.  Now,  the  true  meaning  of  particular  words- 
in  puticular  acts  of  parliament  is  to  be  found,  not  so 
much  in  a  strict  etymological  prc^riety  of  language,  nor 
iq  popular  usage,  as  in  the  si^ject-matter  of  the  occasioi^ 
in  which  they  are  used,  as  connected  with  the  subject 
which  is  sought  to  be  attained.  The  meaning  of  the 
word  "inhabitants"  in  the  statute  of  Bridges,  HH.S, 
c.  5,  which  was  cited '•m  the  course  of  the  argtHneot, 
affords  an  illustration  of  the  proposition  veiy  af^licabla 
to  the  present  case.  That  statute  speaks  of  the  inhabi- 
tanti  of  any  county,  city,  or  other  place.  Taking  that 
word  either  in  its  strict  or  its  popular  sense,  it  is  there 
applied  to  those  persons  only  "  who  have  a  dwelling 
therein,"  and  all  perwHis  who  have  a  dweUi^  therein  ar« 
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there  spoken  of  as  "  inhabitants  thereof."  But  the  ofw 
ject  of  that  statute  being  to  raise  a  fund  for  tlie  repairs  of 
the  bridges  in  the  county,  bj  the  taxation  of  persons  in 
reasonable  proportions  to  their  property  therein,  or  (in 
case  of  refusal)  to  enforce  the  payment  of  such  tax  by 
distress  on  the  lands,  goods,  or  chattels  of  the  persons 
rated,  the  word  "  inhabitant"  has  there  been  held  to 
include  all  the  occupiers  of  land  in  the  county,-  although 
not  actually  dwelling  in  the  county.  The  object  of  the 
statute  ^6  Geo.  3.  c.  38,  howerer,  is  very  different. 
That  seems  to  have  been  to  unite  respectability  of  cha- 
racter, and  competency  in  circumstancesj  in  the  place 
where  the  office  is  to  be  exeraised,  with  notoriety  in,  and 
habits  of  access  and  resort  to  it.  This  object  is  attained 
by  excluding  lodgers  and  inmates,  and  persons  who  have' 
no  permanent  connexion  with  and  resort  to  the  place. 
The  word  in  this  statute  is "  householder,"  not  "  bouse* 
keeper."  The  word  "  householder,"  iu  whatever  sense 
taken,  would  certainty  exclude  the  classes  I  have  men-^ 
lioned,  and  probably  some  others,  as  not  being  in  the 
strict  sense  of  the  word  "  housekeeper."  It  is  sufficient 
for  the  purpose  of  this  cause,  if  five  of  those  who  have 
voted  for  the  defendant,  and  whose  right  to  vote  is  dis- 
puted, ^mll  be  found  to  be  householders  within  the  true 
meaning  of  the  statute ;  and  we  are  of  opinion  that  five, 
namely,  Levy  Amea,  Michael  Castles,  George  Hiihome, 
William  Fripp,  and  Edaard  Brice,  are  such  house- 
holders. Each  of  these  persons  is  a  partner  in  a  firta 
carrying  on  trade  in  Bristol,  or  a'holder  of  a  dwdling-  > 
house  there;  each  of  them^  either  by  a  partner  or  a  ser- 
vant, occupies  and  sleeps  in  the  bouse,  and  each  is  in 
the  daily  habit,  of  resorting  to  that  dwelling-house,  or 
some  other  building  connected  with  it,  for  the  purposes 
of  business;  in  the  first  case,  that  of  Levy  Ames,  the 
dwelling-house  belonging  to  him  is  annexed  to.  the  pre- 
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awei  where  the  buaineu  of  his  firm  i>  carried  on,  ind 
is  occupied  by,  or  in  the  care  of  a  clerk  of  that  firm. 
Ja  the  two  succeeding  cases,  (lie  parties  carry  on  business 
in  a  warehouse  adjoinit^  a  dwelling-house,  held  by  the 
6im,  and  occupied  by  a  servant,  and  in  all  these  cases 
the  rents,  rates,  and  taxes  are  paid  by  the  firm.  I^  (he 
esse  of  Mr.  Fripp  and  Mr.  Brice,  they  are  partners  in  a 
banling-house,  which  the  occupy  in  the  way  of  their 
trade,  and  behind  which  there  is  a  dwelling-house  belong- 
ing to  the  firm,  and  for  which  the  firm  pays  the  rates  and 
taxes.  So  that  in  every  one  of  these  live  cases  there  is 
»  dwelling-hoi^se  belonging  to,  or  rented  by  (he  partner- 
ihip,  and  annexed  to  premises  in  which  the  partnership 
husiness  is  conducted,  and  occupied  either  by  servants^ 
or  partners  of  the  firm,  as  a  dwelling-house.  Under 
these  circumstances  we  are  of  opinion  that  each  of  these 
parties  is  to  be  deemed  a  householder  within  the  meaning 
f>f  this  statute,  and  it  is  therefore  unnecessary  to  s^y  any 
thing  respecting  the  other  three  persons  who  voted  for 
the  defendant.  It  must  be  obvious  to  every  man  who  has 
the  slightest  knowledge  of  the  habits  of  (be  more  respect- 
able classes  of  the  trading  world  in  all  (be  great  town* 
in  England,  tliat  an  exclusion  of  persona  in  the  situation 
of  these  gentlemen  would  operate  as  an  exclusion,  both 
in  this  and  many  other  cases,  of  a  very  large  portion  of 
those  very  persons,  who  are  in  all  respects  best  qualified 
for  the  discharge  of  those  duties,  which  form  the  subject 
of  the  present  inquiry.  For  these  reasons,  we  are  of 
opiniuD  that  we  are  bound  to  give  our 

Judgment  for  die  defendant. 


The  KiHC 

UAJ.L. 
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teas. 


m*day.         The  KiNC  V.  The  Justices  of  Cuhbbsl&nd. 

fim.  18. 

itwM  enact'    \JOPLEY,  S.  G.  moved  for  a  certiorari  to  bring  up 

luciorore'AcL  ™  otder  of  the  Cumberland  Sessions,  touching  the  allow- 

that  the  ac-    aD^e  of  expences  incurred    by  commiasi oners    under  a 

cuuntt  of  tk«  , 

cnminiui-         Locsl  Inclosure  Act,  for  the  purpose  of  having  it  quashed, 

to  expencei"*  Wider  the  following  circumstances: — An  act  of  parlia- 
il'um''fn  the  "^''*  ^'^  passed  in  the  50  Geo.  S.  for  inclosing  certain 
execntioQ  of  lands  in  the  parish  of  Gorforth  in  Cumberfand,  and  after 
sliould  not  be  reciting  the  General  Inclosure  Act,  41  Geo.  3.  c.  ]09f 
palti'elf  con-'"  pfoc^^iie**  *<>  enact,  "  that  once  at  least  in"  every  year, 
cerneil,  Dnleu  durioz  the  execution  of  this  act,  the  commissioners  shall, 
aiich  uconoa  ,  . 

were  doly  al-    and  they  are  hereby  required  to  make  a  true  aud  just 

Jiisiice  of  the  s^tement  or  account  of  all  monies  b^  them  received  and 

Pvktct,  ill  the  expended,  or  due  to  them  for  their  own  trouble   and  ex.- 

iu  )ir«icribed ;  pences  in  the  execution  of  this   or  the  said  recited  act. 

spt  EioD,  an  ap-  And  such  statement  and  account  when  so  made,  together 

""tl  tJe  D«rt  **'''  '''^  vouchers  relating  thereto,  shall  be  by  them  laid 

aK^riived,  b;  before  one  of  his  majesty's  Justices  of  the  Peace  for  the 

ill  puunanca  said  county  of  Cumberland,  (not  interested  in  the  said 

"hr'^Generei*"  inclosure)  to   be   by  him  exafblned  and  balanced  [   and 

iiiciomre  juch   balaucf  shall  be  by  such  Justice  stated    in     (he 

cppt  ai  to  Micb  book   of  accounts  to  be  kept  in  the  oilice  of  the  clerk 

tioifs"!!  were  °^  ^^  commissioners ;  aud  no  charge  or  item   in  such 

by  the  Local  accounts  shall  be  binding  upon  the  parties  concerned,  or 

IncLasnre  Act  valid  in    law,  Unless  the  same    shall  have   been    duly  a  I- ~ 

biadiag,  final,  lowcd  by  sufih  J  ustice."     By  another  section  of  the  act, 

and  cncliaiBe : 

Hulri,  that  tlie 

itllowgnce  of  the  aocoanta  by  a  lurigle  Justice,  did   not  fall  witMn  this  exceptiao, 

■()  AS  to  lake  away  the  right  of  appeal  against  hb  Ueteniuuation. 
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It  «?s  enacted,  that    "  if  any  person   sball  tbink  himself        18S9. 
aggrieved  by  nay  (bbg   done  in  pursuance  of  this  act  or        '■'^^*' 
the  said  recited  act,  (other  than   and  except  such  detenni-     Tb«  Kmo 
nations  as  are  bj  this  or  the  said  ncited  act,  declared  to  "^^  JontcEs 
be  binding,  final   and  conclusive;  and   except  in   such  OvMiaMAaii. 
cases  where  an  issue  at  law  is  authorised  to  be  tried,)  then 
he  may  appeal  to  the  General  Quarter  Sessions  of  the 
Peac«  to  be  holden  for  the  said  county,  fitc."    He  com- 
niissioni:!!  acting  under  this  statute  having  made  allot- 
ments l)y  virtue  thereof,  prepared  an  account  of  sums  of 
money  ex[lended  by  them,  in.carrying  the  same  into  effect, 
and  in  pursuance  of  the  first  mentioned  clause,  submitted 
it,  logeiher  with  the  necessary  vouchers,  to  the  approval 
(^  a  Justice  not  interested  in  the  inclosure,  by  whom  it 
was  allowed  in  the  manner  required  by  the  act.     Certain 
persons  interested  in  the  inclosure,  being  dissalisfied  with 
the  accounts,  appealed  against  the  allowance  of  the  same 
at  the   last  Midsummer  Sessions.     On  the  part  of   the 
commissioners,  it  wss  contended  that  the  Quarter  Sessions 
had  no  jurisdiction  to  entertain  the  appeal,  but  the  Ses- 
sions over-Tuled  the   objection,  and  made  an  order,  by 
which  they  dballowed   several   items  mentioned  in  the 
account,  as  allowed  by  the  single  Justice. 

It  was  now  contended  tfiat  such  an  order  ought  not 
to  have  been  made,  and  must  therefore  be  quashed  when 
returned  to  the  certiorari.  The  clause  in  this  act,  relating 
to  the  accounts  of  the  commissioners,  it  is  true,  does 
not  state  in  express  terms  that  such  accounts  shall  be 
binding  and  conclusive  upon  the  parlies  interested,  when 
balanced  and  allowed  by  the  single  Justice,  but  this  must 
necessarily  be  inferred,  because  the  enactment,  declaring 
that  the  accounts  shall  not  be  binding  until  allowed,  is  in 
subatance,  that  they  shall  be  binding  and  conclusive  when 
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1822         alltfoed.     Beside  which,  ihe  appeal  clause  excepts  thosA' 

>— ^^        determinations  which  are,  by  the  liocal  or  the  Geaerat 

ThBjtHio     inclosure  Act,  recited,  declared  to  be  binding,  final,  and 

The  Ju»Tic«t  conclusive ;  and  it  is  to  be  observed,  that  in  this  act  there 

CuMRBURit.  is  no  clause   to  which  such   exception   can   be  applied, 

unless  it  is  held  applicable  to  the  allowance  by  the  single 

Justice.  This  argument  was  recognized  and  acted  upon  in 

Rex  V.  The  Cammisiioners  of  Dean  Inclomre  (a).      lu 

the  present  case  the  statute  directs  the  allowance  of  the 

accounts  to  be  by  a  single  Justice,  and  the  case  of  Boy 

JUld  V.  Porter  (fi)  a  an   authority  for  saying  that  his  de' 

daion  shall  be  conclusive. 


Abbott,  C.  J.' — I  am  of  opinion  that  we  ought  net 
to  grant  the  certiorari.  It  appears  to  me  that  we  are 
not  at  liberty,  merely  by  inference,  to  defeat  the  operaUoii 
of  the  clause  in,  this  act  which  gives  an  appeal  in  certain 
cases,  I  cannot  find  in  the  act,  any  positive  declaration 
that  the  allowance  of  the  accounts  by  a  single  Jus- 
tice, shall  be  "  final,  binding,  and  conclusive."  Those 
words,  in  the  excepting  part  of  the  appeal  clause,  must, 
as  it  appears  to  me,  bs  confioed  to  diose  proceeding^ 
which  are  made  binding,  final,  and  conclusive,  by  some 
affirmative  enactment, in  the  statute.  I  can  find  do  9ucb 
affirmative  enactment  in  the  statute  applicable  to  the, 
matter  in  question.  We  are  called  upon  to  give  effect  to 
such  a  provttioQ  merely  by  inference,  which  I  think  we 
are  not'  at  liberty  to  do.  The  whole  of  the  argument  is 
bottomed  merely  upon  inference.  Under  such  circura- 
stances  I  am  clearly  of  opinion  the  Sessions  had  jurifr* 
diction,  and  properly  beard  the  appeal. 


(a)  I  HbdL  Sc  Selw.  GO, 


UtCHAELHAS   TERM,   THIRD  GEO.    IV. 
HoLROTD,  J.  andBBST,  3.  (a)  were  of  the  mow 


(a)  Bayltf,  J.,  «m  abaeol. 


The  Kino  v.  The  Inhabitants  of  Pbneuobb  and 
Machymllbth. 


1.  HIS  was  an  indictment  gainst  the  defendant  for  not 
repairiDg  a  bridge  in  the  county  of  Montgomery ;  (be 
defeDdanta  haring  been  found  guilty  and  received  judg- 
ment at  the  Sessioo8< 

Sir  William  Owen  now  moved  for  a  certiorari,  to  re- 
inove  the  indictment  into  thii  Court,  for  the  pivpoae  of 
haviog  it  quashed  for  several  errors  on  the  record.  He 
xeferred  to  Regitia  r.  Duron  (a),  Rex  t.  The  InhabUaatt 
of  Oxfordshire  (J))  andiCer  t.  Niehol${c). 


After  convic- 
tionand  Judg- 
ment it  Ihe 
ScHloDi,  the 
Court  will  nut 
great  *  ctTtio- 
raritOTenaTe 
Uie  procMd- 
ligt  for  the 
pnrpoie  af 
having  an  ia- 


Abbott,  C.  J. — I  am  clearij'  of  opinion,  that  this  is 
not  a  case  in  which  we  ought  to  grant  a  certiorari  for  the 
purpose  mentioned.  There  ime  been  cases,  I  believe,  is 
which  the  Court  has  granted  a  certiorari  to  remove  con- 
nctiona,  and  the  judgments  found  thereon,  for  the  pui>- 


(o)  1  Balk.  150.  8.  C.  6  Mod. 
<1.  S.C.  tLd.  ]UyiB.97i.S.C. 


(&)19Eiit,4il. 
(Oia.4W.n.t»). 
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1322.  pow  of  enrorcing  them;  but  diose  were  cases  movetT  si 
^■"^^  ^e  instance  of  t^e  prosecutor ;  and  there  may  be  numy 
^^  cases  in  which  that  would  be  s  very  proper  course  of  pro- 
FBNaattn.  ceeding.  Here,  however,  the  application  is  at  the  m- 
staiice  of  the  defendant  for  a  certiorari,  to  remove  the 
proceedings  after  conviction  and  after  judgment,  for  the 
purpose  of  having  the  indictment  quashed ;  which  is  in 
effect  an  attempt  to  obtain  the  advantage  of  a  writ  of 
error  without  the  espence  of  it.  There  may  be  cases,  in 
which  the  Court  has  granted  a  certiorari  before  judgment, 
bnt  it  must  he  in  the  discretion  of  the  Court,  wliethcr, 
after  judgment,  we  will  allow  a  certiorari,  in  order  that 
that  the  indictment  may  be  brought  before  us,  to  have  it 
.quashed.  We  think  this  is  not  a  case  in  which  such  a 
discretion  ought  to  be  exercised  in  ^vour  of  the  defend- 
ant.  The  regular  arid  ordinary  coursie  is,  to  bring  a  writ 
of  error;  and  we  cannot  upon  motion  do  what  may  be 
done  by  a  Court  of  error.  The  cases  which  have  been 
cited  do  not  warrant  this  application.  Why  did  not  the 
-  defendants  apply  to  the  Court  before  the  prosecutor  was 
suffered  to  incur  the  expence  of  a  trial  f  This  is  a  motion 
to  save  the  expence  of  a  writ  of  error  by  motion  onlyj 
which  cannot  be  allowed;  for  if  we  were  improperly  to 
quash  die  indictment,  the  prosecutor  would  have  no 
remedy.  The  defendant  must  bring  a  wtit  of  error  if  he 
u  so  advised. 

HoLROTD>  J.  (a) — Said,  he  remembered  a  case  from 
Yorkshire,  where  there  was  an  application  to  remove  the 
indictment  after  cfmvtction,  but  he  was  not  certain  whether 
it  was  before  judgment  He  beBeved,  however,  tiiat 
judgment  was  afterwards  given  in  this  Court,  and  that  the 

(a)  Bayley,  J.  wsi  absent. 
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proceediogs  had   been  removed  for  the  puipoie  of  eiw  1623. 

forcing  the  convictioD.     Where  the  object  is  to  annul  tfat  ^"'^ 

proceedii^,  the   regular  courie  is,  to  bring  a  writ  of  '^ 

error;  and  at  there  is  nothing  in  this  case  to  take  it  out  I*>t<m>n. 
of  the  ordinary  course,  a  certiorari  ought  not  to  go. 

Best,  J. — Coucurred. 

Certiorari  deuied. 


The  Kino  v.  The  Inhabitakts  of  Hbhdon.  Thandaf, 

Nav.  18. 

\JN  (he  9lh  April,    a  poor-rate  was  made  upon  the  \  nooT-rate 

inhabitants  of  HeiidoH,  was  allowed  on   the    Uth,  and  '"T*  "^ 

'  •  made  on  the 

published  on  the    14lh  of  (he  same  month.      On  the   15th  9th,  allowed 

the  Middlesex  Sessions  commenced,  but  certain  indivi-  pubiuhed  c 

duals,  who   had  intended  to  appeal  against  tl 

not  enter'  their  appea 

when  the  Justices  refused  to  receive  it,  on  the  ground  that  April :— H«id, 

it  ought  to  have  been  entered  at  the  Sessions  immediately  a^iQ,t  the'"^ 

ueit  after  the  making  of  the  rate ;  and  on  motion  for  a  ^J^^J^^^f"^ 

mandamus  to  the  JusUces  to  enter  continuances  and  heat  natil  tbe Sei- 
.  ,  Biooi  next  but 

BiC  appeal,  one  after  Ihe 

pnblication  t-f 
the  rate. 
The  Court  was  of  o|Hnioii,  on  tlie  authority  of  Rex  r. 
The  Jtatica  of  Sussex  (a),  that  the  mandamus  ought  to 
go.    The  next  Sessions  meant  the  next  practicable  Ses- 

{•)  15  Bait,  t06. 
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18(3.  «ionfl  at  whidi  an  effectual  appeal  could  be  lodged  after 

<— v«'  the  allowance  and  publication  of  the  rate.     Tlie  piiblica- 

t.  tion  in  this  case  was  so  close  to  ibe  next  Sessions,  lliat 

Jnuabitahti  **  **■  impossible  for  the  defendants,  with  any  reasonable 

"^  expedition,  to  avail  themsetvei  of  the  right  of  appeal. 

Rule  absolutje. 

fiolland,  for  the  Crown ;  Jndrefn,  for  the  defendanti, 


or    MICHAELMAS  TEBH. 
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HILARY  TERM,  1843, 


The  Kino  v.  Thomas  Pothdss  the  elder. 

Indictment  agalmt  the  defendant  for  refusing  to 
lake  upon  him  and  execute  ibe  office  of  overseer  of  the 
poor  of  the  parish  of  St.  Ann,  Blackfiiart,  in  London, 
to  vhich  he  had  been  lawfully  nominated  by  two  Justices 
of  tbe  Peace.  Plea,  Not  Guilty,  and  Issue  thereon.  At 
the  trial,  before  Abbott,  C.  J.  at  the  London  adjourned 
Sittings,  after  last  Term,  it  appeared  in  evidence  that  the 
defendant  occupied  a  dwelling-house,  yard,  buildings,  and 
premises,  in  Earl  Street,  in  the  parish  of  St.  Ann, 
Btackfrian,  to  which  he  and  his  partner  in  trade,  as 
lime  meivhasts,  were  rated  to  the  relief  of  the  poor,  And 
vere  iiri>Ie  to  all  odier  tases  levied  on  housekeepers. 
The  only  person  who  slept  upon  the  premises  was  the 
managing  clerk  or  ageot  conducting  the  business  of  the 
firm,  and  he  resided  in  the  dwelling-house  attached  to  the 
premises.  The  defendant  and  his  partner  resided  entirely 
in  the  country,  distant  from  the  parish  in  question,  and 
resorted  to  the  establishment  in  Earl  Street  for  the  pur- 
poses of  busines*  only.     It  was  proved,  that  tiie  defend'* 

TOL.    t.  K 


pariah  l)y 
tnean*  of  a 
clerk  ODiy,  and 
paying  rent, 
rates,   and 
taiea,  bat 
■leeping  ia 
anoUier  parisb, 
is  •  MtMtmilial 
haiuekaider, 
and  liable  to 
ierve  the  office 
of  o»ei»eet  of 
tbe  poor  itt  the 
fintmentkoed 
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18S8.        ant  had  exercised  the  jmvilege  of  a  houaeholder  b>  voting 
^"^         at  the  election  of  the  rector,  who,  b;  custom,  ia  chosen 
fi.  by  the  inhabitant  hsusebolders  of  the<  parish  in  question. 

PoTNDBR.  Unde,  tdgge  circumstances  the  questioD  was,  whether  the 
defendant  was  a  substanliil  houaeholder,  within  the  mean- 
ing of  the  sUtute  .43  Eliz.  c.  S,  and  the  several  other 
Malutet  relathig  to  die  apjxnatment  of  overseers  of  the 
poor.  He  learned  Judge  reserved  the  question,  and  a 
verdict  of  Guil^  was  rectwded,  subject  to  the  opinion 
of  the  Co«it  4*  to  the  defesdnt'a  liatdlity  la  wrre  the 
office. 

Denman,  C.  3.  now  moved  for  a  rule  to  shew  cause 
why  the  verdict  of  guilty  should  not  be  set  aside,  and  a 
new  trial  granted.  In  order  lo  cast  upon  the  dc&mdant 
the  liability  of  serving  the  office  of  overseer,  it  must  be 
d^tinctly  shewn  that  he  ia  a  substantiiri  householder,  do- 
miciled in  the  house  in  respect  of  which  he  has  been  ap- 
poiuted  to  serve.  If  these  qualifications  be  neceasary  to 
satisfy  the  definition  of  a  substantial  householder,  it  is 
quite  clear  that  tlus  de/eodant  is  not  liable,  the  Hut  beifg 
that  he  resorted  to  the  lime  wl^rf  and  premises  connected 
with  it,  merely  for  the  purposes  of  his  trade,  and  nevev 
«lept  upon  the  premises  b  ha  life.  After  the  case  <tf  Met 
T.  Hall  (a)  decided  last  Term,  there  is  certainly  snna 
difficulty  in  establishing  the  proposition  now  conteodtd 
for,  because,  if  the  Court  should  be  of  opinion  that  a 
non-resident  householder,  who  enjoys  the  privilegea  re- 
suiting  from  that  character,  must  also  bear  the  bwthens 
attached  to  it,  this  case  must  be  governed  by  that  deciuon. 
But  the  incoDvenieDoe  which  such  a  decision  would  pro- 
•  duce  must  be  so  obvious,  that  the  Court  will  pause  bribre 
they  pronounce  that  this  case  must  be  governed  by  Rtx  y. 


(<)  Ante,  p.  f  3j. 
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JffiU,  lu  lT»t  tase  ttie  quesUoit  wu,  whether  a  houie- 
Ijolder  pacing  rest,  rates,  and  Uzea,  and  resideot  onlylij 
his  partners  or  servants,  might  give  hia  vote  at  the  elec- 
tion of  the  regiitrar  aiid  cl«rk  of  a  Court  of  Reqaeits. 
The  Coiii't,  referring  in  that  case  to  tlie  p<dicy  of  the 
Court  of  Requests' ^ct,  certainly  beU,  diat  a  house- 
liolder^  under  such  circumstances,  was  pririlq;ed  ta  vote 
for  such  ail  office.  But  here  a  very  different  principle 
must  govern  (lieir  decision.  TiKy  must  look  to  the  na 
ture  and  character  of  the  office  of  an  ownaer .  of  the 
poor.  Looking  through  the  whole  of  the  poor  lawa,  re> 
sidence  neems  to  be  coiieidered  as  an  essential  requisite  to 
qualify  persons  la  iil)  that  office,  atid  Sot  this  reason,  that 
they  may  be  acqaainted  witli  the  aff^ra  of  the  parish,  and 
conversant  with  its  interests-  The  l^islature  never  could 
intend  that  ihis  buithensome  office  should  be  imposed 
upon  a  man  \i'ho  happened  to  be  the  tenant  of  a  bouse  in 
a  parish,  but  personally  resident  in  a  different  parish.  If 
mere  tenancy  was  the  criterion,  this  defendant  might  b» 
called  upon  to  serve  Ihe  office  in  every  parish  in  which  he 
happened  to  be  the  holder  of  premises;  and  this  absurdity 
would  follow,  ttiat  be  might  be  appointed  to  the  same' 
office  in  two  parislies  during  the  same  year.  The  case 
against  the  defendant  cannot  be  Carried  farther  by  the  late 
statute  59  Geo.  3.  c.  12.  s.  6,  because  the  ftcis  do  not 
bring  it  v\it!iin  the  operation  of  that  clause.  By  that 
statute  it  is  enicted,  (hat  "a  person  who  shall  be  as* 
sessed  to  the  relief  of  the  poor  of  any  parish,  and  shall 
be  a  resident  uiibia  two  miles  from  tiie  church  or  chapel 
of  such  parish,  may  be  appointed  to  be  an  overseer  of 
the  poor  iliereof  although  such  person  so  to  be  appoint- 
ed shall  not  be  lu  householder  within  the  parish  of  which 
be  shall  he  so  appointed  an  overseer  of  tlie  poor."  The 
object  of  tliai  etalute  clearly  was  no  more  than  to  impose 
the  liability  upon  persons  assessed  to  the  relief  of  tfae 
H  2 


Rex 

POTHDER. 
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1SZ3.  poor,  ibough  not  hoilseholdflri,  pr&vided  ibey  dwelt,  evM 
^"^^  aa,  lodgen,  wiUiin  two  miles  of  the  church  or  chapet. 
Rex  rp,g  defendant  certainly  doe»  not  foH  within  the  scope  of 
FovNDM.  that  statute,  because  his  personal  residence  is  more  than 
two  miles  from  the  church  of  St.  ^»n,  Blackfrian. 
lie  dut;  which  an  overseer  is  called  upon  to  discharge 
is  of  a  personal  nature,  and  cannot  be  performed  by  de- 
puty, and  therefore  necessarily  imports  personal  resi- 
dence. The  only  question  then  is,  whether  the  defend- 
ant, who  is  alleged  in  the  indictment  to  be  an  house- 
holder and  residing  within  the  paiiab  of  St.  Ann,  a, 
wider  the  circumstances  of  the  case,  to  be  deemed  so 
to  be,  within  the  purview  and  true  intent  and  meaning 
of  the  statutes  relating  to  the  appointment  of  overseers. 
The  word  "  householder"  does  not  appear  by  any  of  tlie 
adjudged  cases  on  this  subject  to  have  been  judicially  de- 
fined, but  both  ex  vi  termini  and  by  its  common  accept- 
ation, it  clearly  signifies  a  "  house^lweller,  house-keeper, 
or  person  inhabiting  a  house  as  bis  regular  domicile." 
Dr.  Johmon  defines  it  to  be  "a  master  of  a  family.' 
Bta/Uy  interprets  it  "  master  of  a  house  or  family."  The 
defendant  cerlaioly  does  not  answer  this  description.  As 
far  then  as  etymology  goes,  the  defendant  is  not  a  sub- 
stantial householder,  and  therefore  the  Court  must  look 
to  the  reason  of  the  thing,  in  order  to  decide  the  question 
of  his  liability  to  serve  the  office  sought  to  be  imposed 
upon  btm  by  this  prosecution.  As  far  as  the  authorities 
go,  they  seem  to  consider  residence  as  an  essential  qua- 
lification. For  instance,  it  is  said  in  Gibson's  Codex,  upon 
the  sul^ect  of  the  office  of  churchwarden,  "  that  no 
person  lividg  out  of  ihe  parish,  although  he  occnplea 
latids  within  the  parish,  may  be  chosen  churchwarden 
(who  by  the  43  Eiiz.  c.  2.  is  declared  to  be  an  overseer), 
because  he  cannot  lake  notice  of  absences  from  church, 
nor  disorders  in  it  for  the  due  presentment  of  (bera." 
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In  ihe  case  of  Rex  et  Rtg.  V.  Moon  (a),  the  defeodant,         1023. 

wlio  was  a  citizen  of  London,  having  s  country  bouse  «t         ^«>v*' 
Hornsei/,  wliere  he  osimlljr  dwelt  in  the  luniaier  season,  ^^ 

vas  chosen  overseer  of  the  parish  of  Hornsey,  and  being  Poyndkb. 
discharged  on  appeal  to  the  Quarter  Sesnons,  the  order 
fisr  such  disciiai^,  and  for  dioosit^  another  in  bis  stead, 
was  removed  bj'  certiorari  into  this  Court,  wh«i  the 
Court  conlirined  the  order,  and  added,  that  they  discourv- 
tenanced  a  parish  choosing  a  man  to  be  overseer,  who 
was  resident  (here  only  part  of  the  summer,  and  who 
was  actually  an  inhabitant  of  ■  parish  in  London  (i). 
From  ihia  it  sttould  seem  that  personal  residence  ia  ne- 
cessary to  constitute  a  householder  within  the  meaning  of 
ihe  statute.  Another  lest  of  this  definition  may  be  re- 
sorted to  ill  considering  whose  dwelling-house  this  could 
be  laid  lo  be  in  cases  of  felony.  It  seems  to  be  quite 
clear  that  it  could  not  be  described  as  the  dweUiiig-house 
oF  the  defendant,  but  must  be  laid  to  be  that  of  the 
cleric,  who  slept  in  it.  For  this,  ilex  v.  Rogenie), 
Trace//  v.  Talbot  (d).  General  GanteTs  case  (e),  CanolF$ 
case  (/■),  TuriieTieaae  (g),  Trapihem't  cbm  {A),  are  au- 
^oriiies.  The  case  of  Rex  v.  Mai^ett*  and  others  (1), 
is  precisely  in  point  upon  this  part  of  the  case,  for  there 
the  Court  were  clearly  of  opinion  that  if  a  burglary  be 
comniitred  in  the  warehouse  of  a  trading  company,  ia 
llie  house  belonging  to  whom  an  agent  of  die  company 
residea  with  his  family,  for  the  purpose  of  conducting 
the  business,  it  may  be  laid  to  be  the  dwelling-bouse  of 
the  agent,  altliough  the  rent  is  paid,  and  Uie  lease  is  held 


(o)  Cartli.  J6i. 

(4)  Vide  Cora.  Dii.  Vol.  W, 
til.  Justice  ef  Peace,  B.  64. 
Hammond's  edit,  wliere  this  bq- 
tbnitj  it  rero;pii^ed  ai  Iqw. 

(c)  t  Leacli,  Cm.  Cu- S9- S,  C. 
S  Eut,  506. 


(<0  <  Balk.  53S. 

{«)  Cowp.  4. 

(/>0.  B.   Febroiry,  IT8«. 

(g)  O.  U.  Febrnary,  1784. 

(k)  O.  B.  Angn>t,.lT86. 

li)  t  Leaeb.  Cio.  Cfs.  330, 


RK 
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189B.  bytbecompaii;;  udAeymid  itwould  bs  dmi^ati  aqufl 
Violence  to  language  md  to  conRKMi  scBse  to  coaudw 
it  as  their  dwellii^-hodae,  e«feaa\ly  as  it  was  evident 
Povrdm.  (hat  their  only  object  ia  holding  it  was,  to  furnish  a-re- 
sidence  for  their  agent,  and  ware>rooais  for  ibeir  com- 
modities; that  die  punishment  of  burglary  was  intended 
to  protect  the  actual  occupant  from  the  terror  of  disturb- 
ance during  the  hours  of  darkness  and  repose,  but  ibat 
it  woidd  be  absurd  to  suppose  that  tliat  terror,  which  is 
the  essence  of  the  crime,  could,  from  the  breaking  and 
enterif^  in  that  case,  have  produced  an  effect  at  Wituey, 
in  Oxfordshire,  where  the  company  reuded  (a).  These 
authorities  therefore  go  to  shew,  that  in  the  case  of  an 
indictment  for  buiglary,  the  defendant's  clerk  would  be 
considered  as  the  householder,  and  conaeqaently  that 
the  law  contemptatea  an  actual  and  not  a  constructive 
possession  and  residence.  This  case  is.  not  to  be  con- 
sidered with  reference  to  the  custom  of  London,  but  the 
Court  are  to  decide  whedier  the  defendant  is  a  house- 
bolder  within  the  meaning  of  the  act  of  Parliament. 
They  must  construe  tbis  with  a  view  to  the  intention 
6f  the  LegieUture  at  the  litne  the  sutute  was  passed, 
and  canrtot  put  a  forced  construction  upon  tbis  ijuestion, 
which  a  change  of  times  and  circumstances  in  the  occu- 

(a)  In  that  CBM  rcrfereDCB  ii  had  to  tbe  caie  of  Rix  v.  Slttk  w»d 
Edwarii,  at  CarlUU  Sammer  Aisizea,  1809,  and  also  to  tLe  nvie  of 
a  COM  of  burglary  in  HoierdiuAer'i  Half,  Ljindo*,  inhabited  by  Mr. 
JTitopp,  cleric  to  the  Haberda^er't  Company,  in  which  latter  case 
tbe  Court  hold  it  to  be  Mr.  Kaapp's  huuic.  Theie  deciaioo*  were 
recognized  at  Hrrtfurd  Sammer  Aiiizea,  13S9,  in  Rex  *.  Jottph 
Giffln,  who  was  indicted  for  a,  burglary  in  a  house  on  the  Stmt  ' 
Navigation,  at  Cheiluini,  the  property  of  the  triistres  of  sncb  ita* 
vigation,  occapied  by  the  prosecutor,  as  their  alaice-gate.kceper. 
It  was  objected  for  the  prisoner,  that  the  house  could  not  be  laid 
as  the  dwelling-house  of  the  prosECDtor,  he  being  merely  the  ser- 
vaot  of  (he  trnitees,  and  liable  to  he  tnmed  out  at  a  moraenrs 
notice  i  but  Park,  J.,  over-ruled  tbe  objeciloa,  on  the  "aufliorlty 
of  the  caM«  above-meutioued,  and  tbe  prisoner  was  convicted.    MS. 


lilLA:BT   TX&U,    THIBD  GKt. 

patioii  of  ho«Mi  in  i^»^  fajr  trwUns  c 
induce.     If  Ibta  defeodwit »  not  a  aubsttalwl  ltDUfl>fasUn         **''*^ 
mihia  tlie  meaaiag  of  (be  statute  oS  Elitiabeth,  sad  tb«  '* 

GubEequeijt  Oatutea,  he  is  clearly  not  liable  an^  (hie    Pvtapsn. 

judictineiit(«). 


A  a  uoTT,  C.  J,.-»The  queitioa  raised  in  Ibie  cast  wai 
brought  uniet  our  deliberate  contideratioa  in  tbe  caaa  of 
Hex  V.  Ilall,  aad  I  may  venture  to  Bty,  that  wbep  we 
conferred  together  upon  that  occasion,  \n  ^ere  uot  ioaM^ 
slblc  to  the  distinction  attempted  to  be  drawn  between  the 
privileges  and  burthens  attached  to  the  character  of  hoiu^ 
holder.  We  thought  that  lucb  a  diatinctioD  could  oot  Iw 
e»tabUi,lied ;  for  we  were  clearly  of  opiniqa,  (hat  ai  the 
parlies  interested  were  liable  to  the  burthens  entailed  Upon 
them  in  respect  of  their  occupation  as  bouseboUers,  Ibey 
had  also  a  right  to  eqjoy  the  privileges  which  sueb  an 
occupation  conferred  up<»  them.  That  principle  apyUas 
to  the  defendant  in  this  case.  This  defendant,  thoi^b  kp 
did  not  reside  in  the  parish  of  St,  Ann,  ye^  as  a  house- 
holder, he  eiyoyed  the  privilege  of  voting  for  the  rector 
of  that  -parish,  who  tSj  by  custon,  chosen  by  tlfe  in- 
habitant householders.  Therefore,  as  he  enjoys  the 
privileges,  1  am  of  opinion  that  he  is  liable  to  the  bur- 
thens of  a  householder,  and  conse^enily  is  boood  to 
serve  this  office.  My  mind  is  so  well  satisfied  upon 
the  point,  that  I  think  there  is  BO  necessity  for  farther 
discussion. 


Bay  LEY,  J. — I  am  <^  the  same  opinion.  No  olyec- 
tioD  can  arise  froQi  the  circunutance  of  the  defendant 

(«}  VidcllEail.  c.  5.  IB  EUz.  c.  3.  S9^is.  c.S.  43EliE.  c.9. 
M  Geo.  2.  e.  91,  aod  59  Geo.  t.  c.  It.  Hit  Qmm  t.  8iarU,  1  Boll. 
S.  4.  Rex  V.  ITeahles,  in  Htrffardadri,  t  Stn.  If61.  1  No).  P.  L.  49. 
See  also  the  cases  decided  npon  thu  subject  in  the  EccleMBtticil 
Coiub,  collected  in  1  Haggard's  Cansiatoi?  Reports,  368,  et  seq. 
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being  an  inhabitant  householder  in  another  parish,  smd 
certainly  no  prejudice  can  be  sustained  by  him  in  that 
respect  from  his  liability  to  serve  the  office  there ;  because, 
suppose  he  should  happen  to  be  appointed  to  the  office 
in  the  two  parishes  during  the  same  year  (which  is  not 
very  likely)  he  might  appeal  against  the  order,  and  he 
would  then  be  put  to  his  election  in  which  parish  he  would 
senre.  He  cannot  serve  in  both  at  once,  but  he  may 
serve  in  each  successively.  The  questioir  here  is,  who  is 
the  tenant  of  the  house.  The  defendant  clearly  is  the 
tenant,  and  therefore  he  is  a  householder,  and  answers  the 
description  of  a  substantial  householder.  If  gentlemen 
of  fortune  and  wealth,  and  who  can  afford  to  reside  at  a 
country  house,  and  at  the  same  time  occupy  a  vi^arehouse 
iaJLondon  merely  by  a  clerk  or  servant,  are  to  be  ei^ 
empted  from  parish  offices,  a  great  hardship  will  be 
imposed  upon  the  unfortunate  few  who  cannot  keep  their 
country  houses,  but  are  obliged  to  remain  inhabitants  of 
the  city.  A  very  large  number  of  houses  in  this  gresit 
metropolis  are  merely  occupied  by  clerks  or  servants,  but 
that  is  no  reason  why  their  owners  should  not  be  called 
upon  to  discharge  those  duties  which  fall  upon  other 
4iouseholders» 

HoLBOYn,  J.  and  Best,  J.  concurred. 


Rule  refused. 
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Rex  V.  The  Inhabitants  of  Cotesbach. 


2&5 

issa. 


J.  HESE  defendants. Were  indicted  at  (be  last  A»izes  Tbii  Contt 
for  tfae  county  of  Leicaler,   at  the  inat&nce  uf  another  ^aiQ  ^g  appu' 
parish,  for  not  repairing  a  road  in  the  parish  of  Cotesbach,  "ni™^^*'',^ 
m  that  county.     The  defendants  withdrew  their  plea  of  "wBrd,  round- 
Not  Guilty,  and  pleaded  Guilty,  subject  to  the  award  of  dicimcBt  nt 
arhitrBtorH  indifferently  choien  upon  the  question  of  their  for  noi'Kpair. 


liability  to  repair ;  and  the  arbitrator  having  decided  that  '"S 


thaasli  tile 


G.  Marriott  now  moved  for  a  rule  to  shew  cause  vhf 
the  award  should  not  be  set  aside  for  certain  objections 
appearing  on  the  face  of  it ;  and  contended,  that  though 
this  was  in  form  a  criminal  proceeding  against  (he  defeii- 
dints,  still  it  was  in  substance  a  civil  suit,  intended  only 
to  establish  a  civil  right.  The  object  of  the  motion  was 
not  (o  affect  tlw  form  of  die  indictment,  but  merely  (o 
twing  under  the  consideration  of  the  Court  the  award  of 
the  ubitratora ;   but 


7%e  Court  said,  they  had  no  aothority  over  the  order  of 
a  Court  of  oyer  and  terminer  and  general  gaol  delivery. 
This  was  a  proceeding  in  form  criminal,  and  the  case  had 
been  dealt  with  at  the  Assizes  in  a  maimer  which  Seenied 
best  adapted  to  meet  thejusticeof  the  case,  and  this  Court 
had  no  power  to  interfere  with  the  order  of  the  Judge  at 
(he  Assizes.  If  the  defendants  were  aggrieved  by  any 
(hii%  done  by  (he  arbitrators,  their  application  for  redress 
must  be  made  in  the  Court  below.  Supposing  (his  to  be 
a  DHtter  of  civil  right,  still  it  must  come  before  the  Court 
in  a  shape  in  which  they  had  authority  to  interfere.  Unless 
Ae  case  wss  within  9  &  10  If.  3.  c.  lo,  the  Court  had  no 
jurisdiction  over  the  award. 

Hide  refused. 
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jiTimJitf,      "^^  King  v.  The  Josticks  of  Warwicksbirk  nd 
Jan.  tr.  "j^  Guardians  of  tbe  PooB  of  Bibhinguah. 

By  siaiite  13  Xn  Trtnittf  Tenn  a  rule  nisi  waa  granted,  calling  ipon 

ti'nRiiie  affair*  the  Justicei  of  fVanvickiMre,  to  abew  cause  why  a  writ 

'kirmis^ni''    of  c^i^oiari  sliould  not  iesuB,  to  remove  into  this  Court 

tiip  giiardiaiu    g^    certain  order  made  at  the   last  Eaiier  Seiuons,    dia- 

aiid  oveneerB 

tiiereln  ap-    ,  misaing  the  appeal  t>f  WiUiam  PAipion,  against  tbe  paj- 

rikcFi^fd  10  ad<  ment  of  the  sum  of  396/'  135.  *d.  b;  the  guardians  and 
iouiiuaiqMT-  O'*"""*"  o' Birmingham,  to  the  ccwsUbles  of  the  said 
ictiymeedngi   pari^,  for  the  purpose  of  quashing  the  aamci  and  also 

body ;  and  an   calling  Upon  the  said  guardians  and  overseers  to  shew 

!al  iB  g"— 

ic  Sesi 

aatlen 

'  'y" 

thereof;  b 


I  respect  ef   m^tidini!  them  to  pass  their  accounts  for  the  jeara  18SI 

II  mailers  or  / 


e  ii    shewing  cause  against  this  rule,  the  case  was  this : — 6; 
iiibmiaBion  o 


the  poor  in  Btrmmgham,    the   guardians  and   overseen 
aud  soBrdiuit    ,,        ,  ■        i  ,■ 

accounts  to       Iberet^  appointed  are  directed  to  aqjust  their  accounts  at 

^fcqu^V  9""*"'J'  "fietinga  of  their  own  bod^.  The  aUtute  gives 
*'*4q^'*'h  Id  ""  appeal  to  the  Sessions  in  respect  of  all  matters  done 
iioivGTtT,  ihit  by  virtue  of  that  act,  but  is  silent  as  to  any  submission 
laandamiu  ,  ..  i  ■• 

would  lie  fVom  °'  "'^   overseers  and  guardians  accounts  to  magutiUes. 

Ihe  guarfi^   ■*'  "  "neeting  of  Ae  ">t«l  inhabilanto,  for  tbe  pur|x»e  of 

and  oven«er«    passing  the  accounts  of  the  constables  for  the  years  18fi  1 

accounts  Id  the  and  182S,  the  accounts  were  disallowed,   on  the  ground 

"lire" hy  that  **'  anwDgst  them  was  included  a  sum  of  896/.  ISj.  4d. 

•utuie.  being  the  amount  of  a  bill  of  costs  and  cha^^,  for  pro- 

secutin^a  persou  named  George  Edmoudt,  for  pnblishiog 

a  libel  of  and  cotKernii^  the   conduct  of  two  county 

Justicea,  in  committing  to  prison  a  person  named  Wilham 

Ptattam,  on  the  ground  that  be  waa  a  pauper  who  bad 


ThcKiNi 


HtLART  TEUU,  THIUD  GEO.  IV. 
been  passed  to  bis  puish,  and  liad  returned  without  a 
cettiGcate ;  but  at  a  subsequent  meeting  the  same  bill 
was  again  presented,  together  with  one  for  additional 
costs  respecting  the  same  prosecution,  amounting  to  100/.,  ^be  Justicei 
both  of  which  were  allowed  by  a  small  majority  of  the  »piak, 
persons  present,  upon  which  allowance  the  total  amount 
wad  paid  by  the  guardians  and  overseers,  and  formed  part 
of  their  accounts.  Tlierenpoa  William  Phtptoji,  one  of 
the  raied  iuhabitaats,  appealed  at  the  last  Eaittr  Sessions 
against  the  allowance,  and  the  appeal,  after  being  heard, 
was  dismissed.  The  appellant  then  applied  for  a  case 
for  the  opinion  of  this  Court,  which  was  refused,  except 
on  the  lenns  of  paying  the  costs  to  which  the  respondents 
had  been  put  by  the  appeal.  It  was  now  objected  to  the 
two-fold  application  for  a  certiorari  and  a  mandamus, 
first,  that  the  bcal  act  2S  Gea.  3.  c.  44.  relating  to  the 
poor  of  the  parish  of  Birmingham,  had  in  express  terms 
taken  away  the  writ  of  certiorari ;  and  second,  that  as 
the  guardians  and  overseers  had  already  passed  their  ac- 
counts before  two  JuHtices  (of  which  fact  the  appellant 
was  ignorant  until  after  the  appeal  had  been  tried),  the 
mandanius  would  not  lie,  and  that  under  sucli  circum- 
stances Uie  Couit  had  no  andtority  to  issue  that  writ. 

TAe  Court,  after  bearing  Scarlett,  Adams,  and  Hill, 
for  die  Crown,  and  Reader  and  Ilolbcch  fur  the  defen- 
dants, declined  for  the  present  giving  any  opinion  as  to 
the  quesljon  whether  the  certiorari  was  or  was  not  taken- 
away,  but  as  to  that  part  of  the  rule  which  prayed  for. 
a  mandamus  to  the  guardians  and  overseers  to  pass  tbeu* 
acGountSj 

Abbott,  C,  J.  said-^The  question  now  is,  whether 
the  Court  has  authority  to  grant  a  mandttoius  to  the  guar- 
dians and  overseers  tu  pass  their  accounts.     It  is  said 
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thit  they  have  alreadj  passed  their  accounts,  and  that   it' 
is  therefore  unnecessary  for  diis  Court  to  interpose.     If 
V.  the  fact  be  so  tlien  Ibey  may  return  that  tad  to  the  writ 

pf  WARWicKt  ^  mandamus.  'Tbe  granting  the  writ  therefore,  will  only 
■HisB,  py^  (iig  question  into  a  more  solemn  course  of  inquiry. 
I  am  quite  aatislied  that  the  local  statute  does  not  take 
away  the  jurisdiction  of  this  Court  in  grandng  a  manda- 
nus.  The  local  statute  certainly  gives  tbe  right  of  appeal 
to  the  Sessions,  and  whatever  may  be  ike  construction  to 
be  put  upon  that  statute  aS  to  tlie  writ  of  certiorari,  it 
clearly  does  not  take  away  from  US  the  power  of  ordering 
the  guardians  and  overseers  to  do  what  b  lit  and  proper 
to  be  done,  prior  to  the  exercise  of  tbe  right  of  appeaK 
The  question  upon  the  present  view  of  tbe  case  is,  whe- 
ther the  accounts  have  been  passed ;  I  mean  passed,  so 
as  to  direct  the  attention  of  those  who  are  to  pass  then}, 
to  this  particular  item,  which  is  the  subject  of  objection, 
I  do  not  say  that  in  the  investigation  of  voluminous  ac- 
counts, such  as  these,  the  attention  of  the  Justices  is  to 
be  directed  to  ihe  expenditure  of  every  shilling  which  may 
happen  to  have  been  paid  by  the  guardians  in  the  ordinary 
discharge  of  the  duties  of  their  office,  sucb  as  trifling 
sums  paid  to  paupers,  orminute  eipences  of  that  descrip- 
tion. The  strong  fact  here  alleged  is,  that  a  very  large 
sum  of  money  bad  been  paid  for  a  particular  purpose, 
the  legality  of  which  payment  might  be  doubted.  It  is 
now  supposed  to  have  been  paid  under  the  sauction  of 
the  authority  of  the  magistrates,  before  whom  it  was  the 
duty  of  the  guardians  and  overseers  to  pass  their  accoonts, 
but  gainst  the  opinion  of  many  persons  wh*  thought 
that  sucb  a  disbursement  ought  not  to  have  been  made. 
It  is  alleged  that  the  overseera  and  guardians  were  apprized 
of  such  objections  before  they  proceeded  to  pass  their 
aecoitnla.  Under  such  circumitances,  it  was  their  dutjH 
in  seeking  to  have  the  allowance  of  such  an  item,  to  hays' 
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directed  the  atlaBtion  of  the  magistrates  to  that  item,  so        1826. 
that  the  magistrates  might  exercise  their  judgment  upoo         ^"'^ 
the  subject,  and  allow,  oi  disallow  it,  according  as  they     "^^^^""^ 
were  talislied  or  dissatithed  with  it.     What  is  the  alleza'  Tbe  Justic 
lion  in  this  case  r     The  party  who  maLes   the  allidavit        (Birij. 
alates,  that  he  was  present  when  the  accounts  were  sub- 
mitted  to  the  Justices,  but  that  the  attention  of  die  Jna- 
ticea  was  not  called  to,  nor  did  they  proceed  to  examine 
the  whole  of  the  items,  but  merely  looked  at  the  snmmarj', 
in  which  was  s  lumpii^  sum  of  SOOO/.  paid  to  the  con- 
stables for  iheir  expences.     There  is  no  affidavit  on  the 
other  hand  to  shew  that  the  Justices  ever  inquired  into 
or  had  [lieir  attention  directed  to  the  component  parts  of 
tliat   sum.     I  am  therefore  clearly  of  opinion,  that  we 
ought  to  make  abst^te  that  part  of  Ae  rule  which  prays 
for  a  maiidamas  to  the  overseers  and  guardians  to  pass 
their  accounts,  and  it  will  be  competent  for  them,  to  make 
a  return  thereto.     As  to  the  remainder  of  the  rule  that 
may  be  dischaiged  or  enlai^ed,  at  the   discretion  of  the 
counsel  for  the  Crown,  until  we  see  what  becomes  of  the 
Jiiandumos. 

Batlbt,  Holroyd,  and  Bsst,  J.'s.  concurred. 

Rale  absolute  for  a  mandamus,  and  the 
remainder  of  the  rule  enlarged. 


The  King  v.  John  Webb  Hall. 


An  Information  in  the  nature  of  quo  warranto  having  Thedrfendsnt 
been  filed  against  the  defendant,  calling  upon  him  to  shew  ranto  informa- 
by  wliat  authority  he  exercised  the  office   of  registrar  and  ^^^^^  \oXhew 

by  wtat  aa- 
tborit;  he  hold*  die  office  «f  regUtrar  aad  cink,  of  Ibe  Conrt  of  Requnta,  of  tlie 
citjatBrUM,  U  not  entitled  to  co»U  imder  the  itatnte  9  Jmnc,  c.  W,  i.  5. 
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1098.  Cleric,  to'  the  Court  of  KetmesU,  of  the  cky  of  Britt^i, 

^— -^  and  a  »pecial  caae  having  been  made,  and  judgment  %iiai 

TUe  Kmo  jhweon  for  the  defendant  (a), 

Adam  now  moved  for  a  nde  4o  shew  cause  why  it 
riteuM  not  be^refarred  to  llie  Master  of  the  Crown  Oflfic*, 
-lo  4ax  the  defendant  his  costs  «f  the  prosecution.  He 
contended  that  this  was  a  case  'within  the  statute  9  Arm. 
C.90.  s. 5.  That  section  provided,  that  "in  case  any 
pMson  against  whom  any  information  or  informations 
ui  ibe  nature  of  a  quo  warranto  had  been  filed,  flbould 
be-  found .  guilty  of  an  usurpation  of  the  said  offices  or 
franchises,  it  sbonld  be  lawful  for  the  Court,  as  well  lo 
give  judgment  of  ouster  against  such  person  <»-  persons, 
p(  and  A-om  any  of  the  said  offices  or  francliises,  as  to  fine 
auch  person  or  persons  respectively,  for  the  usurpation 
of  any  of  the  said  offices  or  franchises ;  and  also  it  should 
be  lawful  for  the  Court  to  ^ve  judgment,  that  the  relator 
or  relators  in  such  information  named,  should  recover  his 
or  dieir  costs  of  such  prosecution,  and  if  judgment  should 
be  given  for  the  defendant  or  defendants  in  such  inform- 
ation, he  or  tliey  for  whom  such  judgment  should  be 
given,  should  recover  his  or  their  costs  therein  expended 
against  such  relator  or  relators."  Now,  this  case  came  at 
least  within  the  words  of  tbe  atatutCj  inasmuch  as  the 
defendant  held  an  "  office,"  which  was  one  of  the  terms 
used  in  the  5tb  seclion.  The  information  has  been  filed 
against  the  defendant  under  colour  of  this  statute,  and  it 
is  at  least  reasonable  that  the  relator  should  be  subjected 
to  the  costs  of  the  proceeding.  Supposing  the  case  not  to 
be  within  the  statute,  still,  if  the  relator  availed  biniself 
of  a  quo  warranto  information,  instead  of  proceeding  by 
action,  he  ought  to  be   in  no   belter  situation   than  he 

(o)  Vide  a  Howling  &  IJylandV  T.  R.  (48. 
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wolJd  have  been,  had  he  resorted  to  llie  latter  mode 
of  proceadii^,  b;  which  the  lucceurul  party  )votild  have 
been  entitled  to  hii  costi.  Here  the  relator  proceeded 
oixler  colour  of  tbe  statute,  and  aa  a  coqiequence,  he  >ub- 
j«oted  himaelf  to  the  liabilities  which  the  statute  imposed. 
I'here  was  no  oie  in  the  hooka,  in  which  costs  bad  been 
refused  lo  a  dafendant  in  a  quo  warranto  information. 
This  qti«stion,  however,  has  been  discussed  with,  reference 
to  a  claim  of  costs  io  the  case  of  a.  successful  rektor,  iu 
Rex  V.  fVi/liams  (a),  and  Rex  v.  fValUi  {b),  where  the 
Court  considered  the  effect  and  meaning  of  llie  word 
"  offices"  or  "  franchises."  It  was  for  the  Court,  in  this 
case,  to  determine  whether  the  office  of  registrar,  and 
clerk  of  tlie  Court  of  Requests  was  an  office  wiihin  the 
;  of  the  statute. 
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Abbott,  C.J. — I  am  of  opinion  that  this  is  not  a 
case  within  the  statute,  as  is  obvious  when  we  look  to  the 
preamble,  in  connection  with  the  clause  which  gives  costs. 
The  preamble  recites  "  that  divers  persons  bad  illegally 
iatnidod  themselves  into,  and  had  taken  upon  themselves 
to  execute  the  o^cei  of  majors,  bailiSs,  port-reeves,  and 
other  offices,  and  whereas  divers  persons  who  bad  a  right 
to  such  offices,  or  to  be  burgesses  or  treemen  of  snch 
cities,  towns  corporate,  boroughs,  or  places,  had  either 
been  illegally  turned  out  of  the  same,  or  bad  been  refused 
to  be  admitted  thereto,  having,  in  many  of  the  said  cases, 
no  other  remedy  to  procure  themselves  to  be  respectively 
admiited  or  restored  to  their  said  offices  or  franchisee,  of 
being  burgesses  or  freemen,  than  by  writs  of  mandamus, 
ihe  proceedings  on  which  are  very  dilatory  and  expen- 
uve ;"  and  then  proceeds  to  enact  a  remedy.  The  pre- 
amble speaks  of  mayors,  bailiffs,  port-reeves,  and  other 


(«)  iBiirr.  lOS. 


(*}  5  T.  R.  S75. 
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1823.        offices,  and  of  cities,  towns,  &c.  or  otber  platet.     It  hu 

^""'^        been  held,   iliat  the  word  " places"  is  ejmdem  geuerii, 

,,  wilh  cities,  towns  corporate,  aod  boroughs,  and  by  tbe 

Hall.        g^mg  ,.„|g^   j  ,i,^|j   «  Q^|^gJ.  offices"   mean  other  offices 

of  tlio  same  kind,  with  majors,  bailifb,  and  port-reeves, 

lliat    is    to  say    "  other  corporate   offices."       'J'lie    putty 

must  be  a  borough  officer,  which  this  defendant  clearly 

is  not.     As  the  defendatit  does  not  bring  himself  wiihiii 

the  words  of  lliis  act  of  Parlianient,  he  is  not  entitled  to 

his  costs. 

^     Baylev,  tloLaoYD,  and  Best,  J.'s,  concurred. 


(a)  VideRfiv, 
Rex  V.  Highniore, 


Rule  refused  {a). 
1  Dowling  Si  Syland's  T.  B.  p.  416 ;  and 


RicKARBS  V.  Bennett  and  Another. 


To  snpport  a  X  RESPASS  for  tating  certain  cheese  and  corn  of  the 
iraTerse.aspe-  plaintiff-  The  defendants  pleaded,  first  the  general  issue, 
«oi  *i?ee,'i''B™t  ^"^^  g"'l'y.  '"'ci  then  several  special  pleas,  justifying  the 
l«  sJieH-n.  alleged  trespa^?,  in  respect  of  the  defendant  Bennett's 
WhEre  to  irea-  -  i  ->  i.  r. 
paa.  for  (lis-     ""'gnt  o'  loll  for  Certain  goods  brought  to  Farringdon  mar- 

Epirt  \Tt  ^^'  f°^  «=''«'-  These  pleas  stated  in  substance,  that  this 
"rldl' dL^in  ^^'"^"*'^"'  ^'  "'^  ''•"«  of  Ae  alleged  trespass  was  seised 
respeci  diere-  in  fee  of  the  manor  of  Great  Farrinedon,  in  the  countv 

of,  the  defend-      r  tj      j  i  .-      i  ^ 

mt  j.i.M,a  "f  *''">.  "licreof  ihe  toMii  of  Farringibn  from  time 
tbe  distress  by 
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imdietnorial  was  a  part,  and  which  town  was  from  time 
immemorial  divided  into  two  townships ;  that  he  had  im- 
iDEmorialE}'  repaired  and  uuiintaiiied,  and  still  ought  of 
ligiit  to  repair  and  maintain,  at  his  own  proper  costs  and 
charges  a  certain  inarkethouse,  a  certain  lock-up-house, 
a  certain  pound,  ttvo  pair  of  slocks,  one  half  of  a  bridge 
over  (he  river  T/iumes,  and  the  Stalls  and  stallage  of  the 
market-place  of  Farriagdon,  and  also  to  provide  a  certain 
brass  bushel  measure,  for  the  use  and  benefit  of  all  per- 
sons resorting  to  the  said  town  of  Farringdon,  and  that 
from  time  immemorial  he  was  entitled  to  receive  for  every 
loD  of  hard  cheese,  and  for  every  quarter  of  corn  brought 
into  the  said  town  for  sale,  and  (here  sold  and  delivered 
witliin  the  town,  or  brought  for  (he  purpose  of  being  de- 
livered, and  delivered  within  the  town,  a  certain  reason- 
able toll  or  duty  of  sixpence  for  each  and  every  ton  of 
such  cheese,  and  one  penny  for  each  and  every  quarter 
of  such  corn,  and  so  in  proportion  for  smaller  quantities, 
the  same  being  payable  and  to  be  paid  by  the  seller  of 
such  cheese  and  corn  after  the-  arrival  thereof  within  the 
said  town  of  Farringdon,  and  when  the  same  is  readyto 
be  delivered,  but  before  die  actual  delivery  thereof  to  the 
purchaser.  The  defettdant  then  claimed  a  right  to  dis- 
train upon  the  goods  sa  brought  to  market  for  the  tolls 
payable  in  respect  thereof,  after  demand  and  refusal,  and 
then  averred  that  the  plaintiff  had  brOH^t  wiUiinthe 
town  of  Farringdon  certain  quantities  of  cheese  and  com, 
in  respect  of  which  certain  tolls  or  duties,  after  the  rate 
set  out,  became  and  were  payable,  and  so  justified  the 
alleged  trespass  as  a  distress  for  the  said  toll,  after  de- 
mand of  and  refusal  to  pay  the  same.  Issue  upon  the 
pleas.  At  the  trial  before  Garrow,  B.,  at  the  Serki 
Lent  Assizes  1823,  the  case  was  left  to  the  Jury  Upon  the 
merits,  and  the  defendants  had  a  verdict. 

TOL.  I. 
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1823*  Jervit,  >n  Eatter  Terni  last,  obtained  a  nl«  lUti  to 

'•"'^         arrest  the  judgment,  upon  the  grounti   tliat  [he  pleas  set 

itccKABDi      forth  no  comiileration  for  the  loll,  sufficient  in  itself,  or 

Bennitt.     extending  to  the  plaintiff,  and  founded  his  motion  upon 

the  authority  of  the  case  of  Truemart  v.  Waigham  (a). 

W.  E,  Taunton,  Shepherd,  and  R.  B.  Comi/n,  now 
shewed  cause.  The  objection  raised  is  to  the  form  of  the 
pleas,  which  it  is  said  are  insufficient  to  support  the  justi- 
fication, because  the  consideration  for  tlie  loll  tliere  set 
out  does  not  extend  to  the  phintiff.  This  rule  was  granted 
upon  the  authority  of  Trjteman  v.  Walghum;  but  that 
case  is  very  distinguishable  from  the  present.  That  was  a 
prescription  for  a  toll  through  a  highway ;  the  defendant 
pleaded  that  he  was  seised  of  the  town,  and  that  he  was 
liable  to  repair  the  streets  ;  bat  as  it  did  not  appear  that 
he  was  liable  to  repair  the  particular  street  along  which  the 
plaintiff  was  passing  when  the  seiznre  was  made,  the  con- 
sideration was  held  insufficient.  But  here  tlie  prescrip- 
tion is  for  a  toll  on  goods  brought  williin  the  manor,  and 
there  are  many  case*  precisely  nmilar  to  the  present, 
which  shew,  that  for  such  a  prescriptiun  the  general  con- 
sideration here  set  out  is  quite  sufficient.  Dyer,  '^51.  War- 
Tington  V.  Mostly  {h),  fVardi.  Kmght  (c),  Crisp  v.  Bell- 
wood  (d),  Jama  v.  Jofmion  (e),  Smilh  v.  S/icpheard  {J"), 
and  Cotton  v.  Smith  (g).  From  these  authorities  it  may 
.  be  collected,  that  to  sustain  a  toll  tiaverse  the  mere  entry 
of  the  goods  into  the  manor,  no  matter  by  what  means, 
or  on  what  part  of  it,  is  sufficient,  and  that  any  easement 
afforded  to  the  public  by  the  person  seised  of  the  manoi 
is  a  good  consideration.  In  such  a  case  it  is  not  requisite 
to  shew  that  the  plaintiff  had  actually  taken  the  beoeSl 
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or  the  consideration,    it  is  ciiDi^b  that  be  might  bave       13S3. 
done  so  if  he  choae.     Upon  the  Ikcts  itated  ia  ibese  picas,        V'-^v 
tbe  Court   will  presume  ibal  tbe  grant  of  the  toll  wm     Rickau* 
from  time    immemorial.     If  the  contideratioa  be  io  foct      BsHiint. 
JDBuHicient,  it  was  ihe  duty  of  (he  pUintifi'  to  have  re- 
plied to  the  pleiis,  but  having  joined  issue  upon  theto, 
snd  that  issue  being  found  against  him,  be  is  not  entitled 
to  make  such  an  objecti<Mi  as  ibisi     As  a  toll  traTersethe 
consideration  stated  here,  is.  clearly  sufficient,  but  the  ar- 
gument  may  be  carried  yat  farther ;  for,  under  the  cir* 
cumstances  of  this  case,  it  waa  Dot  necessary  to  state  any 
consideration  at  all.     Possession  of  Ihe  maww  from  time 
immemorial,  and  the  msre  act  of  landing  the  goods  within 
it,  are  of  themselves  a  complete  aojiwcr  to  this  action, 
because  where  there  is  ground  for  supposing  that  a  pre* 
■cription  might  have  a  law&il  beginning,  it  is  well  enong^ 
without  shewing  it.   Smith  v.  Shepkeard  (a).    Upon  thes4 
grounds  it  is  clear   that  the  present  rule  must   be   dia* 
charged. 

Jervis  and  C.  Cross,  in  support  of  the  rule.  In  order 
to  justify  a  trespass  in  claiming  toll,  it  must  appear  what 
ibe  loll  is,  and  there  is-no  evidence  to  that  effect  in  the 
present  case.  'J'lie  case  of  Tnicmaw  v.  fTa^Aam  is  pre- 
cisely ill  point  with  the  present,,  and  the  observatioos 
made  upon  ihe  plea  there  will  apply  strictly  to  the  present 
defendants'  pleas,  namely,  that  the  two  species  of  toll 
are  artfully  confounded  together.  Not  one  of  all  the 
conaiderations  stated  in  these  various  pleas  is  applicable  to 
the  plaintiff,  nor  is  any  one  of  them  co.extensive  with 
the  claim  set  up.  It  ia  clear  upon  the  evidence  that  tbe 
goods  were  seised  upon  the  h^bway,  but  there  is  no  proof 
that  the  highway  wa.s  part  of  (be  manor,  so  that  toll  is 
claimed  by  the  dcfendaot  in  right  of  his  manor,  without 

I  (n)  Cro.EliLT10, 


266  CASES    IN    THE    kino's    BENCH, 

ISO.  proving  that  the  goods  ever  were  in  tact  upon  the  manor' 
"•"^^  Now  that  ought  to  have  been  distinctl)'  shewn  by  the 
RiciASM  defendant}  and  the  Court  cannot  presume  it.  If  the  toll 
Bekiiivt^  h  clainied  in  respect  of  the  owoerebip  of  the  soil,  it 
must  be  shewn  to  have  been  coeval  with  Ihe  right  of  soil, 
and  that  very  principle  is  recognized  in  Lord  Pelham  v. 
Pickertg^U  {a),  and  in  the  case  of  Lord  Pelham  v.  Haine, 
there  cited.  But  the  short  and  conclusive  aigument  here 
is  this  (  there  are  only  two  species  of  toll  known  to  the 
law,  name]y>  toll  thorough,  and  toll  traverse ;  the  toll 
claimed  \>y  the  defendant  must  be  of  one  or  the  oilier  of 
these  species  ;  if  this  be  a  toll  tborot^h,  it  is  clear  front 
all  the  authorities,  that  a  full  consideration  extending  to 
the  plaintiff  must  appear ;  if  it  be  a  tuU  traverse  it  is 
equally  clear  that  some  consideration  at  least  must  exist. 
But  upon  the  face  of  these  pleadings  the  defendant  is  not 
broi^ht  within  either  of  these  rules ;  for  what  considera- 
tion is  there  to  be  found  here  either  extending  specially 
to  the  plaintiff,  or  applying  generally  to  all  mankind  ? 
It  b  stated  indeed  that  the  defendant  is  lord  of  the  manor, 
but  non  sequitur  that  he  is  also  owner  of  the  soil ;  and 
he  must  be  both,  in  order  to  sustain  this  claim.  This  dis- 
tinction is  laid  down  in  Lord  Ptlham  v.  Haine.  The 
only  strong  authority  cited  on  the  other  side  is  the  case 
of  Crixp  V.  Bellwood,  and  that  seems  to  have  been  some- 
what invalidated  by  the  more  recent  case  of  Collon  v. 
Smith.  Upon  the  whole  view  of  the  case,  this  loll,  if 
it  be  a  toll  at  all,  must  be  claimed  as  a  toll  traverse ; 
and  in  order  to  support  that  claim  there  nmst  be  a  dedica- 
tion of  Ihe  soil  and  freehold  to  the  public,  nhich  has  not 
been  shewn  here,  nor  indeed  could  be,  because  there  is 
no  averment  that  the  defendant  ever  was  onner  of  the 
soil.     His  mere  right  as  lord  of  the  manor  is  not  ground 

(a)  1  T.  S.  660. 
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enough  lo  presume   his  owiieraliip  of  the  soil  <o) ;  and 
ifaerefore    the  pteaa  in  this  case  are  insufficient,  and  the 
plaintiff  is  eniitled   to  have  the  judgnient  arrested. 

Abbott,  C.  J. — The  point  last  suggested  in  ar^meot 
does  not  arise  in  the  present  case.  The  plea  alleges  not 
only  that  the  manor  has  existed  time  immemorial,  but 
that  from  time  imtiiemonal  the  town  lias  been  parcel 
of  the  manor,  aud  it  seems  to  me  we  must  intend,  that, 
from  lime  immemoria),  the  person  who  was  seised  of  the 
manor  was  seised  of  the  town  also.  Then,  if  the  pay- 
ment is  alleged  to  have  be«i  made  time  immemorial,  are 
we  not  thence  to  infer  ihat  the  owner  of  the  manor,  who 
has  erected  the  market-house,  and  taken  Upon  himself 
the  burthen  of  maintaining  the  buildings  and  other  con- 
veniences mentioned  ia  the  plea,  has  set  out  sufficient 
consideration  for  the  tcl)  received  from  all  persons  bring- 
ing their  commodities  into  the  town,  and  delivering  them 
upon  that  which  is  liis  soil,  and  of  which  he  has  the  in- 
heritance ?  It  seems  tome  that  we  must  so  understand 
it,  and  that  iti  so  doing  we  are  warranted  by  the  authority 
of  Collon  V.  Smilh,  and  Critp  v.  SeUwood,  which  I  think 
shew  that  this  is  a  sufficient  consideration  for  the  toll. 
The  present  case  in  point  of  form  is  free  from  the  objec- 
tion which  prevailed  in  Truemaa  v.  Walgkam,  because 
here,  allbough  ihe  plea  alleges  divers  special  matters,  it 
has  not  in  point  of  form  tied  down  the  consideration  to 
those  matters,  to  which  it  is  said  the  plaintiff  is  an 
entire  stranger.  But  he  is  not  an  entire  stranger  to  the 
consideration  stated  here,  because  he  has  the  foeuefit  of 
the  erections  nhich  aie  mentioned  in  the  {Jeas,  and  of 
placing  his  commodities  in  the  town.  It  seems  to  me, 
therefore,  that  putting  the  case  upon  that  ground,  there 
is  a  sufficient  conddenttion  stated  to  render  the  pdaintiff 
liable  to  the  toll. 

{a)  Com.  Dig.  tit.  Toll.  Roll.  Abr.  Itl. 
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0ATtET,  J.-^I  think  this  is  gobd  m  a  toll  traverse^ 
The  pleas  allege  certain  special  consideratioiu,  to  whidt 
undoubtedly  the  plaintiff  is  a  strainer,  and  unless  they 
can  be  supported  by  something  independant  of  ^ose  con- 
aideratioDB,  they  present  do  answer  to  the  action.  But 
I  tbiok  there  is  sufficient  consideration  stated  in  these 
pleas  tndependantly  of  the  special  matters.  It  is  stated 
that  the  defendant  is  lord  of  the  manor,  which  must'  of 
course  have  esisted  before  time  of  legal  memory;  that 
the  town  from  time  immemorial  hai  been  aud  still  is  part 
and  parcel  of  the  manor ;  that  the  lord  of  the  manor 
from  time  whereof  the  memory  of  man  is  not  to  the  con- 
trary, has  been  entitled  (not  by  reason  of  the  special 
grounds  stated  in  the  previous  part  of  the  pleas,  but 
generally)  to  receive  the  toll  in  question  foi  certain  goods 
brought  into  the  said  town  for  sale  ;  and  a  general  obliga- 
tion is  averred  imposing  upon  the  plaintiff  the  liability  lo 
pay  that  toll.  Then  it  is  in  respect  of  certain  gooiii 
brought  into  the  manor  by  the  plaintiff,  that  he  is  maiJe 
chargeable  lo  the  toil,  and  I  think  that  as  originally  and 
before  the  time  of  legal  memory  the  soil  of  the  whole 
of  the  manor  was  in  the  lord,  we  are  at  liberty  to  infer 
that  this  toll  was  created  by  the  lord  at  Ihe  penodAvhen  tbe 
■oil  both  of  the  town  and  of  the  manor  was  vested  in  bin. 
We  cannot  arrest  the  judgment  in  this  case  upon  a  specu- 
lation that  it  is  possible  this  might  not  under  soine  cir- 
cumstances have  been  x  good  prescription.  Tlie  plaintiff 
ia  to  shew  that  it  must  have  been  by  law  a  bad  prescrip- 
tion in  its  origin;  and  if  it  be  possible  that  it  might 
have  had  a  gooo  legal  or^n,  so  as  to  have  existed  imme- 
morially,  we  are  bound  to  conclude  that  it  in  foct  had 
aucfa  origin.  This  might  have  had  a  legal  origin  ;  for  at 
the  time  when  the  toll  was  created  the  soil  and  freehold 
of  the  whole  manor,  and  of  the  whole  town,  were  io'tbe 
lord.     On  these  grounds  it  appears  to  me,  llut  this  case 


ruigei  exactly  n-ithin  tha  cnb»  0ieBtion«l  b;  my  Lord 

Chief  Justice.  In  Lord  Pflbaaf  v.  Pickerel,  the  tolls 
could  not  be  3upportad,a0d  never  could  have  been  legally 
demanded,  unless  tUe  higbwa;  bad  beea  shetvn  to  be  an 
immeinorial  higluvay,  and  .luileia  the  receipt  »f  the  tolt 
had  been  established  nt  tbe  pedod  wbeo  the  highway  waa 
dedicated  to  the  public.  It  aeem  to  niVi  that  we  should 
nut  be  uarraiiied  in  arresting  die  judgment  on  these  pleas; 
for  as  the  Jury  have  found  that  the  prescription  bad 
existed  ill  point  of  fuel,  we  are  not  at  liberty  to  say  that 
it  is  not  good  in  (juint  of  law. 
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HoLROY  n,  J.— I  am  of  ojNnion  that  the  prescription 
as  pleaded  is  good  in  point  of  law.  This  is  aii  objection 
00  the  record;  the  Jury  have  found  the  prescription  ex- 
isting in  fact ;  and  if  the  consideration,  or  that  which  the 
law  requires  to  be  staled  in  the  plea,  was  not  slated  suf- 
ficiently, certuiuly  the  plaintiff  would  ^  «iUitlad  to  judg- 
ment non  obstante  veredicto.  If  the  claim  was  in  respect 
of  goods  brought  thronj^b  the  manor  as  a  bighway,  this 
case  would  range  itself  within  the  principle  applicable  to 
cases  of  toll  thorough.  This,  however,  is  not  a  claim 
for  pa&sing  through  the  manor,  but  a  daiw  for  toll  by 
prescription,  for  bringing  gpodq  into  (hf,  manor,  deliver- 
ing them  there,  or  depositing  them  for  that  -purpose,  or 
for  sale.  Tlie  prescription  pleaded  in  ilM  ease  qppeafs 
to  me  to  be  esinbllslied  not  only  by  those  cases  already 
mentioned  by  the  Court,  but  alfo  by  tb»t  qf  James  v. 
Johnmn,  in  all  of  which  the  tol}  was  claimed,  not.  for 
passing  the  highway,  but  for  coming  into  the  manor,  and 
wbo-e  the  consideraiioo  was  not  co-exti»siv^  with  ^ 
claim.  In  one  of  those  cases  the  claim  wss  in  respect  of 
repairing  a  wharf,  and  It  was  held,  that  the  bringing,  the 
goods  within  the  manor,  although  the  wharf  was  not  used, 
was  sufficient  to  support  the  claim.     Tliis  case  is  mainly 
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dislinguishable  from  those  vAere  toU  has  beeo  claimed  by 
prescription  for  pamiag  along  tfae  highwi^,  and-where  it 
lias  beeu  held  that  a  special  consideratioa  oiust  be  stated. 
The  king's  subjects  have  a  common  law  right  to  pass 
along  eveiy  highway,  which  is  in  itself  a  right  eiistiog 
previous  to  all  preicriptioni,  and  therefore  in  order  to 
establish  a  toll  in  such  cases,  the  coosideratioa  must  be 
shewn  to  be  co-extensive  wi^  the  claim.  Iliere  is  a  case 
oi  The  Mayor  of  Nottingham  v-  Lambert  (a),  which  has 
not  been  adverted  to.  In  that  case  there  was  a  claim  by 
the  corporation  of  Nottntgham  to  take  toll  for  passing 
the  ancient  navigable  river  Trent,  and  it  was  beld  ibat  the 
prescription  for  the  toll  could  not  be  supported  in  law, 
because  no  consideration  for  it  was  shewn.  Tliat  decision 
was  founded  up<Hi  the  very  principle  to  which  I  have  just 
alluded  in  the  case  of  a  highway,  namely,  that  the  river 
Trent  having  been  immemorially  a  navigable  river,  every 
subject  had  a  common  law  right  to  navigate  it  at  his  plea- 
sure, unless  some  consideration  was  shewn  for  the  toll. 
But  in  tlitl  very  case  Willes,  G.  J.  in  delivering  a  very 
elaborate  judgment,  admits  the  propriety  of  those  deci- 
sions wliich  have  been  referred  to  by  my  learned  Brothers, 
and  exprei^y  declares,  that  in  a  toll  traverse  the  con- 
sideration may  be  implied.  Upon  this  principle  X  am  of 
opinion  that  the  prescription  here  pleaded  is  sufficient^ 
without  shewing  any  more  special  consideration.  It  does 
not  appear  whether  this  was  part  of  the  highway,  or  not; 
but  whether  the  consideration  should  have  been  stated  as 
for  a  toll  thorough,  or  not,  it  seems  to  me  that  the  liberty 
of  landing  goods  within  the  manor  is  a  sufficient  con-r 
aideration  for  the  toll,  although  the  particular  place  where 
they  were  landed,  may  have  been  a  highway.  Qu  the^^ 
grounds  I  think  this  rule  must  be  discharged. 

(■)  Willei,  iti.  . 
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Best,  J. — I  are  of  opinion  that  thete  picas  are  |;ood 
after  verdict.  I  agree  ihat  tbe  preacription  must  have  a 
good  beginning  to  support  it  in  point  of  law,  and  it  apr 
pears  to  mc  tliat  this  prescription  must  be  held  to  have 
bad  a  good  beginning,  not  as  for  a  toll  thorough,  but  as 
for  a  toll  traverse.  Tbe  distinction  between  tbe  two ,  is, 
that  in  the  farmer  there  uiust  be  a  special  c<H>n(leration 
sheu'ii  to  impose  the  obligation  of  paying  die  toll,  but 
in  the  latter,  the  cooaideiation  miji  be  presiuned.  The 
special  matter  ^el  out  in  these  pleas  does  not  in  my 
opinion  shew  u  sufficient  consideration  for  a  toll  thorough, 
because  there  is  no  averment  that  the  plaintiff  received 
auy  beiietit  froii)  it ;  but  what  is  said  in  the  coses  at  Colton 
V.  Smiilt,  aud  Crisp  v.  Bellmood,  authorises  us  in  holding, 
thai  although  the  matters  apeciallj'  stated  would  not  be 
sufficient  (u  support  the  pleas  as  fur  a  toll  thorough,  ^et 
[bat  they  are  enough  to  support  ibeui  for  a  toll  traverse. 
The  parly  claiming  the  loll  here,  is  not  merely  the  lord 
of  the  manor,  but  may,  in  my  opinion,  fairly  be  presumed 
to  be  aho  owner  of  the  soil,  and  the  ownership  of  tlie 
soil  is  suHncient  consideration  for  the  toll  traverse.  Inr 
deed,  correctly  speaking,  it  is  not  necessary  to  set  out 
any  corsideralion,  because  the  consideration  is  implied 
from  the  use  of  tha  soil.  In  the  case  of  Lord  Pelham  v. 
Pickersgil/,  it  was  only  stated,  that  the  person  who 
claimed  the  tuU  had  the  manor,  but  it  did  not  appear,  nor 
could  it  be  presumed,  that  be  was  owner  of  the  soil ;  and 
in  the  case  of  The  Mayor  of  Nottiiighum  v.  lAimbert, 
Willes,  C.J,,  in  givmg  judgment,  decides  that  case  upon 
thai  very  disliuclioa  ;  because  he  says,  it  does  not  appear 
that  the  plaintiffs  are  owners  of  tbe  soil,  and  therefore 
the  case  is  very  different  from  that  where  the  party  claim- 
ing the  toll  has  the  r^t  to  Uie  manor  and  to  the  soil. 
He  cuntiidera  the  light  to  ihe  manor  not  to  be  suiKcieiit  as 
a  consideration  for  toll  traverse,  unless  there  is  also  the 
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right  to  die  soil,  where  the  claim  U  made.  In  tbi)  cue, 
if  it  u  shewn  ibat  the  defendaal  is  owner  of  the  manor, 
»  foundation  is  laid  for  presuning  th»t  he  alio  owns  the 
BniMiTT.  ^j]^  gj^  1 1|,^|.  1),^^  ^  sufficient  to  raise  that  presump- 
tioD ;  and  if  ao,  the  use  of  the  soil  by  the  plaintiff  would 
be  »  good  consideration,  upon  the  principle  I  have  staled, 
to  support  the  defendant's  claim.  I  am  of  opinion  that 
we  may  reject  from  the  pleas  all  that  is  necessary  to  sbew 
that  this  was  a  toll  thorough,  if  there  remaias  enough  to 
shew  that  it  is  good  aa  a  toll  traverse.  The  considera- 
tion here  is  (be  use  of  the  soil,  which  ma;  foirly  be  pre- 
sUmed  to  belong  to  the  lord  of  the  manor,  and  1  thinlc 
diat  is  sufficient  to  support  the  prescription  as  stated  on 
diese  [ladings. 

Rule  discharged. 


fSie?'  £x  jwirfe  Maeinel  Kbans  and  Others. 

^.""Jken^i^M  On  a  former  day  in  Ihia  Term,  Piatt  oUuined  writs 

cmtody  afier  of   habeas  corpus,  directed  to  the  Commander  of  his 

mem  at  Ma  Majesty's  ship  Severn,  stationed  in  the  Downs,  to  bring 

Teoae  cotter"  "P  *''^  bodies  of  twenty-two  persons,  who  had  been  coo- 

andaveu^l  fingj  gg  ^^g  alleged,  on  board  that  vessel,  from  (he 
Buapected  to  '  °     '  ' 

be  a  smuggler,  13th  until  the  27lh  January,  (the  day  on  which  the  writs 

of  which   the  ■         j,       ■  ■  ^        .  -  . 

prisonere  were  >ssuecl)  witDout  any  warrant  for  that  purpose,    m    order 

deUv"^!"*  that  they  might  be  discharged.     At  the  same  time  a  writ 

board  a  king'i  of  certiorari  issued,  on  the  motion  of  the  Solicitor-Ge- 
nip,  and  de-  i  i       ,-i  r    .  i-   -n 

taiaed  Tot  four-  neral,  to  the  Coroner  of  the  town  and  port  of  Dover, 

onfanpwar- "  '"  return  into  this  Court  two  inijuisitions  taken  before 
nuit,  and  were 

afterward*  broaght  up  by  habeai  corpaa  to  be dischBrged,  and.it  appearing  frohi  the 
retom  that  there  waa  cause  to  aospect  tbem  of  a  felony,  the  Court  rffused  a  dii. 
charge,  aod  directed  them  to  be  rommitled  to  the  cnatod;  of  tht  Marshal  of  the 
Marshalsea,  in  order  that  they  might  be  taken  before  a  competent  tribunal  to  be 
dealt  witli  accurdiog  to  law. 


HILARY  TEEM,  FOURTH  GEO.  IV. 
him,  one  toucliing  the  death  of  WUtiam  Cullum,  a  deputeij 
mariner  oT  his  Majesty's  revenue' cutter  the  Badgerf  ind 
tbe  other,  toiichiog  the  death  of  three  persons,  unknown, 
together  with  the  depositians  taken  under  such  inquisitions 
respectively.  The  foodies'  of  the  twenty-two  persons 
abovementioned^  nere  now  brought  into  Court,  and  th« 
returns  to  the  writs  of  :habeas  corpus,  and  certiorari 
read.  It  appeared  from  the  return  to  the  writs  of  habeas 
corpus,  that  on  the  ISth  of  January  the  persons  abavei 
mentioned  were  d^ivefed  on  board  the  Severn  in  cus- 
tody, charged  with  being  concerned  in  an  engagement  at 
sea,  on  the  same  day,  between  his  Majesty's  revenne 
cutter  Badger,  and  a  certain  sniugglii)g  vessel,  which 
had  been  captured,  and  of  which  the  prisoners  were  part 
of  the  crew,  in  which  engagement  William  Cul/um,  a 
deputed  mariner  of  the  Bather,  was  killed,  and  that  the 
prisoners  had  Leea  detained  until  they  could  be  conve- 
nienity  brought  to  London  to  be  dealt  with  according  to 
iai^.  From  the  return  to  the  writ  of  certiorari  it  ap- 
peared that  Qii  inquisition  was  taken  before  the  coroner 
for  the  town  and  port  of  Dover  on  the  l6lh  of  January, 
on  the  body  of  the  said  IViliiam  Cullum,  who  had  been 
lillcd  by  a  gun-shot  wound,  in  an  engagement  between  the 
Badger  and  a  smuggling  cutter,  after  the  crew  of  the  cutter 
had  cried  "  quarler,"  and  that  the  inquest  had  relurfied  a 
vt'rdicl  of  "  wilful  murder"  against  some  person  or  persons 
to  the  jurors  uiiknawn  ;  ^at  on  the  same  1 6th  of  January, 
another  inquest  was  held  on  U)e  bodies  of  three  men  then 
Ifing  dead  in  tlio  lown  and  port  of  Dover,  and  that  the 
jury  had  returned  tltereon  a  verdict  of — Justifiable  Homi- 
cide. The  depositians  taken  under  this  latter  inquisition 
entered  into  a  more  detailed  account  of  the  affair  between 
the  Betdger  und  the  smuggling  cutter  above  mentioned. 
Id  substance  tliey  staled,  that  early  in  the  moruing  of  the 
13th  of  January,  the  Badger  was  criiizing  in  the  Brttiih 
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Channel,  about  tliree  leagues  from  tha  French  coaif, 
when  a  strange  vessel  came  in  sight ;  (faal  a  signal  was 
given  to  the  latter  to  lay  to,  of  which  no  notice  was 
taken ;  whereupon  the  Badger  diachiirged  an  unsfaotted 
gun  wiih  as  little  effect ;  that  chase  was  then  given  for 
•ome  time,  when  the  Badger  diachai^;ed  a  loaded  gun  ; 
that  then  a  general  engagement  ensued,  with  small  arms 
and  great  guns  on  boib  sides,  which,  hanng  continued  a 
considerable  time,  the  crew  of  the  atrange  vessel  cried 
for  "  quarter,"  and  made  signals  to  surrender.  After  the 
cry  of  "  quarter,"  and  whilst  the  Badger  was  grappln^ 
to  take  possession  of  the  strange  vessel,  a  fresh  firing 
commenced  on  the  part  of  the  crew  of  the  latter,  by 
which  William  Cullum,  one  of  the  crew  of  the  Badger, 
was  killed.  The  strange  vessel  was  then  boarded,  and  it 
was  found  that  two  of  her  crew,  consiating  of  twenty-five 
men,  were  lyJi^  dead  on  the  deck,  and  a  third,  who 
afterwards  died,  severely  vroundad ;  whereupon  the  vessel 
was  captured,  and  the  surviving  crew,  consisting  of 
(wenty-two  persons,  taken  into  custody,  and  afterwards 
delivered  on  board  ihe  Severn  on  a  charge  of  wil&il  mur- 
der. Upon  searching  the  strange  vessel  she  was  found 
to  be  laden  with  half  ankers  of  foreign  spirits,  tea,  to- 
bacco, and  other  contraband  goods,  and  had  on  board  a 
large  supply  of  warlike  weapons  and  ammunition.  No 
colours  bad  been  hoisted  by  the  alleged  smuggler,  but  on 
board  were  found  two  Dutch  flags.  The  language  spoken 
by  the  crew  was  entirely  Englith,  and  at  the  Ume  the 
vessel  was  first  seen,  she  was  sailing  in  a  direction  towards 
fhe  coast  of  Ireland.    Under  these  circumstances, 

Brovgham  and  Piatt  submitted  diat  the  prisoners  must 
be  discharged,  and  made  three  points,  first,  Aat  Ihe  ori- 
ginal detention  was  illegal,  and  not  warranted  by  the 
circumstances  disclosed  on  the  returns  to  the  writs ;  se- 
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rand,  suppusing  the  ongiiuil  detenlion  not  to  be  illegal* 
it  hud  become  so  bj  the  uiireasomble  confinement  from 
the  ISth  to  the  27th  January,  without  any  warrant  or 
oiher  legal  process ;  and,  third,  that  in  the  absence  of  anj 
specific  charge,  the  Court  had  no  authority  to  deal  farther 
with  the  prisoiiej-s,  by  changing  their  custody,  and  they 
muat  therefore  be  liberated.  First,  as  to  the  return  to  the 
habeas  corpus,  it  ii  obviously  defective,  aud  discloses 
DDihtng  uhich  can  at  dl  warrant  the  delealion  of  the 
prisoners.  It  is  true  the  return  states  the  fact,  that  these 
men  mere  delivered  into  the  custody  of  the  captain  of  the 
Severn,  by  the  commander  of  the  Badger,  as  persona 
viho  had  been  on  board  a  vessel,  captured  by  the  Badger^ 
but  nothing  is  shewn  to  connect  these  men  with  the 
engagement  stated  to  have  taken  place,  and  all  .that  ap- 
pears against  them  is  the  statement  of  itiformation  received 
from  other  persons.  It  is  clear,  therefore,  that  the  relum 
lo  the  habeas  corpus,  contains  nothing  to  justify  the 
further  detention  cf  the  prisoners.  Then  is  there  any 
tiling  upon  the  depositions  which  at  all  affects  the  prison- 
ers, supposing  them  to  have  been  engaged  in  the  trans* 
action  ill  questiuti  i  Certainly  not.  From  the  depositions 
returned,  it  appears  that  the  king's  vessel  was  the  first 
aggressor,  and  ilie  fatal  consequences  which  ensued  appear 
to  have  been  justifiable  upon  the  ground  of  self  defencej 
Supposing  this  not  lo  be  so,  still  there  is  notliing  to  point 
out  any  of  the  individuals  before  the  Court  as  participa- 
tois  in  the  affiay.  None  of  them  are  identified ;  and 
llierefore  from  the  very  b^inning  their  detention  was 
illegal.  But,  second,  supposing  there  might  have  been 
Buuie  colour  fur  the  detention  originally,  the  confinement 
from  the  I3ih  to  the  27th  January,  witlioot  any  warrant 
ur  auy  stops  tukea  to  put  their  imputed  conduct  into  a 
course  of  legal  investigation,  was  illegal,  and  die  Court 
ia  now  bouiKl   to  dischai^e  them.      Kothing  disclosed 
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on  the  return  appean  to  justify  this  delsy,  before  ati]r 
legal  and  pro(wr  steps  were  taken.  ■  It  ib  clear  tbaE 
the  coroner  might  liara  issaed  his,  warrant  for  the  detew 
tion  of  the  prisoners,  as  sooin  as  the  inquest  had  returned 
the  vwdicf  on  the  body  of  WiUiam  Cullum,  if  there 
had  been  any  ground  for  imputing  ciiroinalitj  to  <  the 
prisoners.  No  such  step  baring  been  taken,  their  de^ 
tention  for  to  long  a  period  is  clearly  unlawiiit  and  -  the 
Court  tas  no  alternative  hut  to  order  their  liberation.  If 
die  delay  of  a  fortnight  liefore  any  steps  are  Ukeu  to  insti^ 
late  a  legal  inTcstigation  into  the  conduct'of  the  piisonera 
could  be  justified,  their  detention  for  two  or  three  years, 
OTsny  ler^lh-of  time,  might  equally  be  justified  upmi  the 
nme  principle.  -  SuppOnog  then  ibeir  detention  in  the 
first  inatame  was  excusidile,  the  unreasonable  length  of 
tiine  which  afterwards  elapsed  before  any  proceedii^ 
Were  taken,  renders  their  confinement,  -aliogetber  ille^l> 
and  they  are  entitled  to  be  diachaiged  from  custody. 
Then,  thirdly,,  admitting  these -objections  ta  the  origpoal 
and  continuing  confinement  to  be  not  tenable,  still,  as 
there  is  here  no  specific  chsi^  on  oath  against  the 
prisoners  (whatever  suspicions  may  be  entertained  of 
tfaeir  conduct),  the  Court  has  no  authority  to  remand 
them  either  to  the  oaine  or  to  a  new  custody.  If  in 
this  case  there  had  been  a  commitment  on  a  apedfic 
charge  of  felonyv  tboi^h  the  oomnutraent  was  infwmal 
and  irregular,  still  the'  Court,  in  the  exercise  of  its  dis* 
eretion,  would  re^commit  the  party,  if  upon  'tbeietura 
there  appeared  to  be  a  substantive  charge  to  warrant  their 
fcrtber  detention ;  but  here  no  such  facts  are  disclosed 
is  will  reasonably  lead  the  Court  to  conclude  that  die 
pnsoners  are  implicated  in  the  transaction  ib  question. 
This  is  not  like  the  case  of  Rex  v.  Mariana),  which  was 
a  coramitment  under  the  unlawful  oMhs  ac^  S7  Geo.  3. 
(a)  3  E««,  13T.  ■" 
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c.  123,  where  the  Court,  fiadhig  K  specific  charge  ■{pimt  ]aS3. 
the  prisoners  contained  in  ibe  depositions,  remanded  iheoi,  '•"■^ 
ihougli  the  warrant  of  committiient  was  clearly  defec-  ^J^^ 
live.  Here  there  is  no  commitmeDt — no  specific  charge—' 
no  depositions  pointing  out  the  prisoners  as  implicated  )■ 
any  offence — and  iiathing  whereon  to  Tonad  ai^r  farther 
proceedings  against  them  in  this  Court,  and  therefore  they 
are  entitled  to  be  dischar^eti.  Tlie  case  of  The  King  «• 
Doctor  Sfieblieare  (a),  is  an  authnity  to  shew  that  a 
person  brought  up  in  custody,  under  a  habeas  corpuq, 
sliall  not  be  re- committed  to  the  same  custody;  bnt  that 
case  is  diijtinguiihnbic  from  this ;  for  here  there  is  no 
ground  for  committing  these  prisoners  to  a  new  custody, 
and  there  is  no  inst;ince  to  be  found  in  which  this  Court 
has  ever  acted  as  Justices  of  the  Peace,  by  committing 
a  person  to  a  new  ciislody,  who  has  be&n  brought  up 
from  an  intermediate  curtody  prior  to  any  specific  charge 
before  a  magistrate  upon  oath.  On  these  grounds  (he 
prisoners  are  entitled  to  be  dischai^d, 

Copley,  S.  G.,  co»tr4,  was  stopped  by  the  Court. 

Abbott,  C.  J. — I  am  of  opinion  that  we  ought  not 
to  discharge  these  jiersons  on  any  of  the  grounds  which 
have  been  suggested  in  ailment.  The  only  difficult 
which  the  Court  feels,  is,  as  to  the  custody  in  which  the 
prisoners  ahall  now  be  placed.  My  opinion  upon  the 
case  is  founded  entirely  Upon  the  matters  stated  upon  the 
returns  to  the  habiias  corpus  and  die  certiorari.  Indeed, 
my  opinion  would  be  the  same  if  founded  upon  the  return 
to  ttie  habeas  corpus  only,  because  that;  document  slates 
the  fact  ibat  these  men  were  placed  in  the  custody  of  the 
commander  of  the  6'eiem  upon  a  specific  charge,  namely, 
that  of  being  concerned. in  an  engegemeni  between  .thp 
(d)  1  Ban.  460. 
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Badger  and  a  iinuggltng  vessel,  of  vfliicli  these  persons 
were  part  of  the  crew,  in  which  a  person  named  William 
Cullym,  a  deputed  inarmer  of  the  Bedger,  was  killed, 
and  that  they  were  detained  uotil  they  could  be  conve- 
luenlly  brought  to  London,  to:  be  dealt  with  according  to 
law.  I  will  only  advert  to-  the  proceedings  before  the 
coroner  for  the  purpose  of  saying,  that  they  afford  strong 
confirmation  of  the-  fact  stated  iu  the  return  to  the  habeas 
corpus,  namely,  that  the  inquest  have  found  that  the 
person  named  William  Cullum,  in  the  return,  had  been 
murdered  by  some  person  or  persons  unknown.  In  jus- 
tice to  the  prisoners,  I  forbear  saying  any  thing  more 
respectit^  these  depositions,  lest  they  Ehoiild  be  in  any 
degree  prejudiced  in  any  proceedings  wbich  uiay  hereafter 
be  instituted.  We  have  the  fact  staled  in  tlie  return, 
that  these  men  were  delivered  on  board  tiie  Severn  on 
M  Specific  char^,  and  were  merely  detained  until  a  lit 
opportunity  could  be  found  for  safely  conveying  them  to 
London,  to  be  dealt  with  according  to  law.  That  b 
sufficient  to  justify  us  in  ordering  their furthir  detention. 
It  is  said  that  this  is  a  novel  proceeding.  I  certainly  do 
not  recollect  any  instance  like  the  present,  wliere  persons 
were  brought  up  from  an  intermediate  custody,  with  a 
view  to  another  iifquiry.  If  upon  this  return,  connected 
with  the  other  documents  in  the  case,  wo  saw  plainly 
that  these  persons'-were  unlawfully  detained  in  custody, 
it  would  be  our  duty  to  discharge  them  :  but  if  we  do 
not  see  any  ill^alityin  their  detentiou,  it  i^  equally  our 
duty  to  put  the  matter  into  some  coarse  of  legal  in- 
quiry. That  it  is  lawful  for  any  person,  wiiellier  a  public 
officer  or  not,  to  take  into  custody  any  person  charged 
with  the  commission  of  an  offence,  and  keep  him  until 
he  can  be  taken  before  a  proper  tribunal,  i>j  a  proposition 
not  to  be  denied.  Suppose,  for  instance,  an  application 
made  at  the  sitting  of  the  Court  for  a  habeas  corpus  to 
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b«  directed  to  a  person,  not  a  public  officer,  to  briiq;  up 
the  body  of  a  man  alleged  to  be  detained  in  his  custody, 
without  any  lawful  cause,  and  the  writ  beii%  served 
immediately,  the  party,  before  the  rising  of  the  Court, 
brought  up  his  prisoner,  and  made  a  return  to  the  writ, 
elating  that  the  perion  whose  body  he  brought  into  Court 
was  delivered  into  Ids  custody  upon  a  charge  of  a  capital 
felony,  in  order  that  he  might  be  taken.before  a  magis- 
trate, to  be  dealt  with  according  to  law,  should  we 
order  the  prisoner  lo  be  liberated  upon  such  a  return  t 
Clearly  not.  But  it  is  alleged  here,  that  these  persons 
have  been  detained  an  anreasonable  length  of  lime,  so 
long  indeed  as  to  make  the  detention  altogether  illegal, 
and  an  extreme  caie  is  put  of  a  detention  for  two  or 
three  years,  wliich,  it  is  said,  might  be  justified  upon  the 
same  principle.  I  do  not  mean  to  say  that  the  detention 
may  not  be  so  long  as  to  shew  that  the  ground  of  deten- 
tion is  not  a  just  ground,  and  is  altogether  unfounded ; 
and  in  such  a  case  the  Court  would  deal  with  it  as  justice 
required.  But  can  we  say  that  a  detention  of  thirteen  or 
fourteen  days  is,  under  the  circumstances  of  this  case, 
an  unreasonable  detention?  My  opinion,  however,  does 
not  turn  upon  the  length  of  the  detention.  Here  are 
persons  taken  into  custody  under  circumstances  which 
juitiry  a  suspicion  that  they  are  guilty  of  a  capital  oflTence ; 
they  are  placed  for  security  on  board  one  of  hb  Majesty's 
ships,  stationed  not  far  from  the  shore;  they  are  nu- 
merous ;  tlicy  are  taken  as  smu^lers ;  and  it  is  not 
every  moment  of  the  day  that  it  would  be  safe  to  land  so 
large  a  body  of  men,  and  take  them  before  a  magistrate. 
Assuming  that  the  magbtrates  in  the  local  jurisdiction 
had  authority  to  investigate  the  case,  still  it  might  be 
thought  prudent  that  the  prisoners  should  be  taken  to 
LottduH,  for  the  purpose  of  conveying  them,  before  some 
competent  tribunal,  where  their  conduct  might  be  inve»- 
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1823.  tigated,  mid  tie  fact  ascertained  whether  there  was  auy 
^^^*^  reasonable  ground  for  the  further  detention  of  all  or  any 
^KAKi'  ^^  them.  Under  such  circumstances  I  cannot  say  that 
the  length  of  tiina  during  which  diey  have  been  detained 
is  unreasonable,  the  cause  of  their  original  detention 
being  a  lawful  cause.  Not  being,  under  the  circum- 
stances, an  unreasoDttble  length  of  time,  I  think  we  ought 
not  to  discharge  thefle  {Persons.  We  are  of  opinion  that 
the  proper  course  for  the  Court  to  take  (whatever  may 
be  its  power  of  interfering  in  die  ft-st  instance,  in  the 
vny  in  which  magistrates  and  justices  of  the  peace 
generally  act),  is  to  direct  that  the  prisoners  shall  be 
taken  before  some  competent  tribunal,  in  order  that  the 
matter  may  be  further  investigated,  and  the  fact  ascer- 
tained upon  (he  merits  oF  tlie  case,  whether  there  is  any 
ground  for  their  farthier  detentiod.  If,  after  this,  any 
unreasonable  delay  shall  take  place,  it  may  be  competent 
to  the  parlies  to  make  a  further  af^lication,  and  then  the 
Court  will  adopt  such  steps  as  may  appear  necessary  for 
expediting  the  proceedings,  so  that  no  injustice  shall  be 
done.  It  seems  to  us  that  tbi^  is  the  fit  and  proper 
course  for  the  Court  to  adopt  towards  liie  advancement 
of  public  justice.  The  rule  therefore  «liich  the  Court 
pronounces  is,  that  the  prisoners  be  committed  to  the 
custody  of  the  Marshal  of  the  Marshalsea,  in  order  that 
they  may  be  taken  at  the  first  convenient  opportunity 
before  some  competent  authority,  to  be  examined  touch- 
ing the  matters  contained  in  the  return  to  the  habeas 
corpus,  and  dealt  with  according  to  law. 

Baylev,  Holboyd,  and  Best,  J.'s,  concurred. 

The  prisoners  were  then  committed  to  the  custody  of 
the  Marshal  of  the  Manbalsea,  in  pnrsuauce  of  (he  rule 
pronounced  by  the  Court. 
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X  HIS  was  a  motion  for  a  nandaiiiiu  to  tkcf  Juatices  67  rtatote 

at  Sessions  to  enter  coDttnuatices,  aNd'  bear^  an  appeal  id  i.  a.  ^  aoim 

a  matter  of  Itastardy  ;  and  now,  on  shewing  cause  againat  ^,*il^'f  L*  ^ 

the  rule,  the  question  was,  wbelher  the  notice  of  appeal  ■"''7  "><"' 

given  by  the  appellant,  was  in  conforaut;  witb  toe  statute  uoae and mai- 

49  Geo.  3.  c.  C8.  5.  5,  which  requires  that  the  party  ap-  ^^'T^. 

pealing  shall  ^ive  ten  clear  days  notice  of  his,  her,  or  *'^'  >"'"  ^ 
1    ■    -  -  .    ■      ■  .  ,  ,      -    ,  **«  repnt** 

their  inlentioii  of  bringing  such  appeal,  aad  of  the  cauae  father  ofa 

and  mailer  thereof,  Sec.  The  notice  given  by  the  appel-  of  hU  int^ 
lant  in  this  case  <a'us  of  his  intention  "  to  prosecute  aa  ^'°°.  '<■*??«) 
appeal  against  an  order  of  filiatitn,  whereby  the  appel*' deroffilUiion, 
lant  wa»  adjudged  to  be  the  reputed  folher  of  a  female  thathe^tend- 
bwtard  child,  born  of  the  body  of  EHt^th  Hay,  which'  c^te'^aJ'.^'^Vi 
had  become  charaeable  to  the  MariMi  of  Sojith  Lea,  m  "gainst  an  or- 
,  „    ,r    ,„     ™_  .     .  ,         .  d"  of  filiation, 

the  county  of  Vxjord.      l«e  notice  was  a  mere  echo  or  wUereby  be 

the  form  of  the  order,  n-ilbeut  Stabng  any  specific  grounds  ^^  1,^  ^be  ^fa- 
df  appeal.  The  Sessions  consittered  this  notice  ins«ffi-  "'^e'b^ta'^ 
cient,  and  therefore  dismissed  tbe  appeal.  cbiid,  bom  of 

'  "^"^  .  the  body  of 

E.  a.,  iDd 

Bligh,  in  shewing  cause  against  the  rule,  contended,"  ^o'f^ib  of 

th»t  the  notice  which  had  been  given,  was  not  in  con-  J^-  J»"urag 

,  the  words  of 

fbrmity  with  the  requisites  of  the  statute,  which  required  the  order  wiih- 

two  things,  first,    that  the  partf  appealing,  should  give- J|^ep£^?cu^ 

notice  of  his  intention  to  appeal ;  and,  second,  that  the  *"°?^h'i5''* 

notice  should  contain  a  statement  o/"  the  caux  ajtd  matter  f>''t  ihe  notice 

thereof,  which  meant  the  specific  grounds  of  objection  to  ioaufficient. 

the  order  of  filiation.    "Die  notice  in  this  case  was  no 

more  than  a  notice  of  intention  to  appeal,  and  was  totally 

ailent  as  to  the  cause  and  matter  thereof,  and  consequently 

t2 
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i.'  He  cited  Rex  t.  The  Justices  of  Sa- 


Tbe  J  D  STICK 

of  Gloocb*- 

TEBSBIKB, 


O.  Crott,  cootri,  insisted,  that  tbe  notice  which  had 
been  given,  did,  in  substance,  conve;  lo  the  parlies  inte- 
rested, the  grounds  of  appeal.  An  order  of  filiation 
contained  a  variety  of  matters,  agoiist  each  of  which 
the  reputed  father  of  a  bastard,  had  a  right  of  appeal ; 
namely,  the  sum  awarded  for  apprehension,  tiie  espences 
of  the  mother's  iyii^  in,  the  weekly  maintenance  of  the 
child,  and  the  adjudication  of  filiation.  The  notice  in 
this  instance  contained  a  sufficient  specification  of  the 
grooud  of  appeal,  kissmuch  as  it  stated  expressly  tliat 
the  party  appealed  against  the  adjudication  that  he  was 
tfie  fetber  of  the  child.  This  must  be  underi^tood  to 
mem  that  he  objected  wholly  to  that  part  of  tke  order 
which  adjudged  him  to  be  the  tttther.  Under  this  notice 
the  respondenta  must  necessarily  infer  that  die  a-ppellant 
only  meant  to  dispute  the  lacl  of  hi»  being  the  father  of 
the  child  named  in  the  order,  as  being  born  of  llie  body 
of  EHzabeth  Hay,  williout  regard  to  any  of  the  other 
matters  contained  in  the  order.  'Diere  being  several  other 
groimds  upon  which  he  might  have  appealed,  tlie  neces- 
sai7  inference  was,  that  be  intended  to  confine  his  appeal 
to  that  which  adjudged  him  to  be  the  father  of  the  child. 
It  seemed,  therefore,  to  be  unnecessary  that  the  uotice 
should  contain  any  further  statement  of  the  cause  and 
matter  of  the  appeal. 


^ 


Abbott,  C,  J. — ^I  am  of  opinion  that  this  notice  was 
insufficient.    The  act  of  parliament  requires  (liat  tlie  no- 
tice of  intention  to  appeal,  shall  also  contain  a  specifit 
statement  of  the  cause  and  matter  thereof,  and  iben  pro- 
Co)  4  Bain,  &  Aid.  ete. 
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ceeds  to  require  that  the  Justices  at  Sesslbiu  ihiU  deter-  1833. 
mine  the  cause  and  matter  of  such  appeal.  That  clearly  <— •*' 
means  the  merits  and  not  merely  the  form  of  the  order.  '  , '"^ 

Here  the  notice  simply  contains  a  description  of  the  order,  ^Z of^l^'fjl' 
whereby  the  appellant  is  adjudged  to  be  the  Isdier  of  tbs  ,  tuoiuk*. 
child,  without  stating  any  ground  of  objecdoD  to  such 
adjudication.  It  does  not  go  on  to  allege  any  objection  to 
ihe  adjudication  id  point  of  form  or  substance,  and  there  is 
therefore  nothing  specific  so  as  to  direct  the  attention  of  the 
respondents  to  the  grounds  of  appeal.  The  respondents 
are  left  entirely  to  guess  at  the  objections,  and  must  go  to 
the  Sessions  unprepared  as  to  those  points,  which  it  may 
be  necessary  for  them  to  prove  in  evidence.  This  notice 
is  merely  a  doacription  of  the  order,  whereby  the  appel- 
lant is  adjudged  to  be  tlie  father  of  the  child,  and  does 
not  contain  any  statement  of  the  cause  and  matter  of  ap> 
peai,  and  consequently  it  is  not  in  compliance  with  the 
statute. 

HoLHOYD,  J.  (o) — The  object  of  the  statute  is  to  re- 
quire a  statement  in  the  notice  of  the  particular  growids 
of  objection  to  the  order  of  filiation  upon  the  merits.  A 
notice  as  to  the  order  itself  is  not  sufficient,  unless  it 
also  contains  a  statement  of , the  grounds  of  appeal  toHch- 
iiig  the  matter  thereof,  in  order  that  the  respondents  may 
come  to  the  Sessions  prepared  to  meet  the  cause  and 
matter  of  the  aj^al,  apd  not  merely  the  form  of  the 
^der. 

Best,  J. — This  notice  does  not  specify  the  cause  and 
matter  of  the  appeal,  but  merely  describes  the  order  it- 
self, which  is  clearly  insufHciait. 

Rule  discharged. 
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Krq>illg  aiM 
nmiatiiiDillf  a 
roniniffti  gUli' 
ing  botiK,  and 
for  lurr«  and 
gain,  MD^Dg 
and  procuring 

■lisposed  pcr- 

tlirrc  to  play 

to  ce  Bier,  at 
"  RoDfC  et 
Nuir,'*^aiid 
rcrmittiog 
Buch  perwnt 
to  play  at  inch 
ganie  for  large 

ticj,  is  an  of- 
fence Indict- 
able «t  com' 
raonUir, 


The  King  v.  Rooier  and  Another. 

InOICTMEMT  agaiiist  Uie  defeDdanU  for  a  nuisance, 
in  keeping  a  common  gaming  hoiue.  The  first  count 
charged,  that  Charla  Edward  RogUr  aod  William  South- 
well  Humphrey,  on,  &c.  unlawfully  did  keep  and  main- 
tain a  certain  common  gaming  hoiue,  and  in  the  said 
common  gaming  bouse,  for  lucre  and  gain,  did  cause  and 
procure  (tivers  idle  and.evil-diaposed  persons  to  frequctit 
and  come  to  play  together,  at  a  certain  unluwrul  game  at 
cards,  called  "  Roi^e  et  Noir :  "  and  in  t!ie  said  common 
gaming  housfS,  on,  &c.  unlawfully  aud  wilfully  did  per- 
mit and  suffer  the  md  idle  and  evil-disposed  persons  to 
be  apd  remain  playing,  and  gaming  at  the  said  unlawful 
game  called  "  Rouge  et  Noir,"  for  divers  large  sums  ol 
money,  to  the  great  damage  and  common  nuisance,  Etc 
Second  count  was  the  same  as  the  first,  only  charging  tlx 
defendants  with  keeping  and  maintaining  a  certain  commor 
gaming  room.  Both  counts  charged  the  offence  as  ar 
pffep^e  at  coniinoii  law,  not  qgainst  any  slalute.  Plea 
Not  Guilty,  and  Issue  thereon.  At  the  Iriul  before  Ab 
bott,  C-  J.,  at  the  Middlesex  Sittings  after  last  Term,  thi 
defendants  were  found  guilty. 


CuTWOod  and  Piatt  now  moyed  to  arrest  the  judgment 
lliis  is  an  indictment  at  common  law,  aud  unless  thi 
oAmce  with  which  it  charges  the  defendants  be  a  commoi 
law  offence,  the  indictment  cannot  be  supported.  Thi 
mdiclment  charges,  first,  the  keeping  and  mainluining  ; 
coAimon  gaming  house ;  and,  second,  the  permitting  : 
certain  unlawful  gome  called  "  Rouge  cl  Noir"  lo  b< 
played  in  the  smd  house,   neither  of  which  acts  is   ai 
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oflence  at  common  law;  Mr.  Seigeant  Hawkint  is  the 
first  writer  who  lays  it  dowD  as  a  dictum,  that  the  keepuq; 
a  gaming  house  is  a  common  law  offence,  or,  in  other 
words,  B  nuisance  per  )e,  wbtch  it  must  be,  in  order  to 
come  witbin  the  scope  of  this  indictment,  and  his  lan- 
guage is  not  very  decisive  on ,  the  lubject,  being  only, 
"  it  haUi  been  said  that  all  comuKon  gaming  houses  are 
nuisances  in  tlie  eye  of  the  law."  (a)  A  very  niodcm 
author  ventures  indeed  much  further,;  for,  in  the  lajst, 
edition  of  Burn's  Justice,  it  ia  said,  "  it  is  clearly  agreed 
that  all  common  gaming  houses  are  nuisances  in  the  eye 
of  die  law ;  (6)  and  lie  cites  Hawkins's  Pleas  of  the 
CrowD,  and  Russeil,  on  Crimes  (c),  as  authorities  in  his 
favour.  It  has  been  already  shewn  that  the  former  of 
these  by  no  means  warrants  the  assertion  in  Burn,  nor 
does  the  latter,  the  language  .there  beii^  founded  oitly  on 
the  same  dictum  in  Ilawkiia.  It  cannot  indeed  be, denied 
diat  a  gaming  bouse  nuy,  by  improper  maoagement, 
become  a  nuisance ;  but  it  is  n6t  to  per  ae,  which  this 
indictment  charges  it  to  be.  Then  with  (aspect  :to  the 
game  of  "  Kouge  et  Noir,"  die  indictment  is  erid^tljr 
tad.  No  gaming  of  any  description  is  an  offence  at 
common  law,  as  is  clearly  proved  by  the  various  siptiltes 
which  have  been  passed  far  the  espress  pilrpose  of  mak- 
ing it  an  offence.  But  every  one  of  tboae  sUluteasets 
out  by  name  those  games  which  are  prohibited  as  uolaw-. 
ful,  and  in  no  one  of  them  ia  the  game  of  "  Rouge  et 
Noir"  mentioned.  The  inference  therefore  beoomes  ir- 
resistible ;  first,  that,  independently  of  the  alatate  law, 
all  games  are  lawful ;  and,  aecond,  (hat  (bis  particular 
game  not  being  prohibited,  remains  to  this  d«y  lawful 
also.  There  are  indeed  tws  separate  allc^tions  in  this 
indictment,  first,  that  the  playing  v^^»  illegal, .  and,  second, 

(«1  1  Hawk.  p.  C.  c.  7,1.  s.  6.  (<)  Page  433. 

{!•)  Cbetwjud's  cJ.  vol,  ii.  p.  Sat. 
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that  (he  game  of "  Rouge  et  Noir"  was  Ul^al;  but  the 
first  is  not  stated  b  the  iodictmenl.  Now  it  ia  illegal, 
and  ibe  aecoiid  is  not  illegal ;  tberefbre,  if  either  of  the 
allegations  is  imperfect,  the  offence  is  insuffideDtljr  de- 
scribed, and  the  defendants  are  not  called  upon  to  answer 
it.  Upon  either  of  these  grounds  therefore,  first,  that 
the  keepir^  a  gaming  house  is  not  per  ie  an  offence  as 
htre^  laid ;  and,  second,  that  the  game  of  "  Rouge  et  Moir" 
cannot  be  noticed  now,  for  the  first  time,  bj&e  Court 
as  illegal,  when  all  games  not  prohibited  b;  statute  (which 
that  is  not)  are  lawful ;  this  indictment  is  bad,  and  the 
defendants  are  entitled  to  have  the  judgment  arrested  (a). 

Abbott,  C.J. — I  am  of  opinion  (hat  the  evidence 
in  this  case  was  quite  sufficient  to  support  ihe  indictment, 
und  tbat  consequently  there  is  no  ground  for  the  present 
motion.  It  is  not  necessary,  on  the  present  occanon,  to 
decide  wlieifaer  the  keepic^  a  common  gaming  house  is 
per  se  a  nuisance,  or  whether  the  game  of  "  Rouge  et 
Noir"  is  per  se  an  illegal  game,  though  the  inclination 
of  my  mind  is  strongly  in  fevoor  of  the  aflirmative  of 
both  tbose  questions.  But  allowing,  for  a  moment,  that 
both  those  questions  may  be  answered  in  tbe  negative, 
still  there  are  all^ations  in  this  indictment  which,  if  tbey 
are  supported  by  the  evidence,  will  clearly  render  both 
the  acts  charged  offences  at  A>mmon  law.  If  a  common 
gaming  hoUse  be  so  conducled  thai  it  becomes  a  receptacle 
fur  idle  and  ctisorderly  persons,  who  are  permitted  to  as- 
semble there  and  enter  into  play  for  sums  of  an  illegal 
amount,  it  becomes  a  public  nuisance,  and  the  maintain- 
ing it  is  an  offence  indict^le  at  common-law  ;  and  if  the 
game  of  "  Rot^e  et  Koir,"  or  any  other  game,  however 
innocent  in  itself  is  played   at  by  such  persons,  and  to 

(>0  Vide  33  Heo.  8.  c.  9.  m.  11,  IS,  and  14.  15  Geo.  f.  c.  36.s,S. 
58  Geo.  3.  c.  70.    5  Bac.  Abr.  Ntumutt  (A);  and  1  Hank.  P.  C. 


"Y 
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an  excessive  amount,  it  becoroea  an  illegal  game,  aad 
diose  who  hold  out  to  others  the  means  of  ao  playing  at 
it  are  guilty  of  a  common  law  offence.  Now,  to  apply' 
these  positioni  to  the  present  case  : — ^The  indictment 
.  cliarges,  "  that  the  defendants  unlawfully  did  keep  and 
maintain  a  certain  common  gaming  honse,  and  in  the 
said  house,  for  lucre  and  gain,  did  cauae  and  procure 
divers  idle  and  evil-disposed  persons  to  frequent  and  come 
lo  play  togeiher,  at  a  certain  unlawful  game  at  cards, 
oiled  '  Rouge  et  Noir,'  andj  unlawfully  and  wilfully  did 
permit  and  suffer  th«  said  persons  to  be  and  remain  play 
ii^  and  gaming  at  the  said  unlawful  game  for  divers  large 
sums  of  money."  Then  does  the  evidence  support  these 
allegations  ?  It  is  in  proof  (hat  the  defendants'  house 
vas  frequented  by  persons  of  lender  age  and  limited  in- 
comes, and  who  tliere  hazarded  not  only  more  than  they 
could  properly  afford  to  lose  of  their  own,  but  actually 
slaked  the  property  of  their  employers,  and  thai  not  un- 
frequeiitly  whilst  in  a  State  of  intoxication.  I  can-eiiter- 
lain  no  doubt  tbat  such  persons,  in  such  a  situation, 
complelely  satisfy  the  meaning  of  (he  words  '*idle  and 
disorderly,"  and  that  their  admission  to  the  faoute  in 
question  rendered  it  a  nuisance,  am)  the  maintenance  of 
it  an  offence  at  common  law.  It  is  further  in  proof  that 
persons,  aiich  as  I  have  described,  played  at  the  game  of 
"  Kuuge  etl>Joir;"  thai  100/.  notes  are  often  stt^ed  at 
a  single  round  hy  individuals,  and  that  thousands-  were 
occasionally  won  by  the  defendants  at  that  game  in  the 
course  of  one  evening.  The  very  essence  of  illegal  gam- 
ing in  the  playing  at  the  game  to  excea ;  the  statute  law, 
in  some  instances,  limits  the  amount  that  can  legally  be 
lost  or  won  at  one  sitting  to  oi. ;  and  can  it  then  be  doubted 
that  the  playing  at  this  or  at  any  Other  game  lo  the  amount 
1  have  mentioned,  is  excessive,  and  consequently  illegal  ? 
I  certainly  have  no  hesitation  in  declarii^  that  it  is ;  and 
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when  I  further  t&ke  mlo  coDBidentioa  the  very  cautious 
mode  of  admission  into  the  house — the  double  doOTS,  and 
the  guards  stationed  at  them — the  temptation  beld  out  ti> 
the  vintora  to  indulge  in  liquors  freely,  gratuitously  pro- 
vided, even  to  intoxication,  and  the  careful  and  constant 
sobrie^  of  the  proprietors,  I  cannot  btit  see,  on  die  one 
hand,  a  consciousnest  that  the  business  carried  on  there 
was  unlawful ;  and,  on  the  other,  a  premeditated  design 
to  allure  the  unguarded  to  share  in  that  business  for  tlie 
profit  of  the  defendants  alone.  If  it  should  be  thought 
that  this  interpretation  of  the  common  law  on  this  sulyect 
requires  confirmation,  1  think  it  is  to  'be  confirmed  from 
two  sources ;  first,  by  the  very  numeroDs  convictions  whicK 
Iwve  talKo  place  under  <!ommon  law  prosecutions  for 
similar  offences ;  and, '  second,  by  the  language  of  the 
statute  25  Gto.  2.  c.  36.  s.  5.  where  it  is  said,  that  "  in 
order  to  encourage  protecutioni  against  penons  keeping 
bawdy  houses,  gaming  houmt,  or  other  disorderly  houses," 
fha  Kpences  of  such  prosecutions  shall  be  paid  by  the 
overseers  of  the  poor  of  the  pariah  in  which  the  house 
mdicteti  is  situate,  from  whieh  it  is  clearly  to  be  inferred 
^t  the  legislature  then  meant  to  describe  the  keeping  a 
common  gammg  house  as  a  previoudy  irtiictable  ofikuce, 
I  am  therefore  decidedly  of  opinion  that  the  indictment 
in  diis  case  is  good  in  pdint  of  form ;  that  it  "was  substau- 
tially  supported  by  the  evidence;  and' consequently  that 
there  is  no  ground  for  tlie  present  motion  in  arrest  of 
judgment. 


Bayuey,  J. — I  am  entirely  of  the  same  opinion,  and 
fully  cowiur  in  the  reasoaing  of  my  Lord  Chief  Justice 
upon  the  subject ;  to  which  I  will  only  add  that  the  sta- 
tute 58  Geo,  5.  c.  70,  is  couched  in  similar  terms,  and 
fvinces  the  same  understandipg  on  the  part  of  the  legis- 
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lalure  aa  is  maQifested  by  the  languiq^  of  the  previous        1823. 

itatule  of  25  Geo.  2.  c.  36.  .J""^ 

Tbe  King 

HoLEOYD,  J. — I  am  sbo  of  the  same  opinion.  I  Rooikh. 
ihtuk  ilie  reasam  which  are  given  in  Ilawkiiit  for  tho 
dictum  \vhich  has  been  cited  and  objected  to,  are  perfectly 
satisfactory,  and  go  the  full  length  of  shewing  that  the 
oSence  charged  io  this  indiclDient,  and  proved  at  the  trial, 
is  an  ofTeiice  at  common  law ;  and  that  the  language  of 
the  &caiuCcs  plainly  indicates  that  the  legislature,  in  pasung 
ilicin,  adu]ik'd  md  acted  upon  that  idea.  lean  therefore 
see  no  pretence  for  the  present  application. 

Best,  J. — I  should  be  extremely  sorry  if  I  thought 
it  possible  for  any  unbiassed  mind  to  entertain  a  doubt 
upon  tills  subject.  It  is  quite  clear  that  any  practice 
which  has  a  tendency  to  injure  the  public  morals,  is  a 
cummoii  law  offence,  and  that  I  lake  to  be  the  fouodatioo 
of  the  dictum  to  be  found  in  Hawktm.  To  me  it  is 
equally  clear  tint  the  practices  charged  in  this  indictment, 
and  of  which  these  defendants  have  been  convicted  by  a 
Jury,  have  sucb  a  tendency,  and  are  therefore  indictable 
in  the  present  sliape.  With  regard  to  the  particular  game 
,  described  in  tlie  indictment,  I  think  the  name  tliere  given 
to  it  is  perfectly  immaterial ;  no  game  is  unlawful  in 
itself,  but  every  game  may  be  raidered  so  by  playing  at  it 
for  an  excessive  stake ;  for  it  is  the  amount  played  for, 
and  Dot  the  naLure  of  the  game,  which  is  the  essence  of 
it,  and  which  constitutes  it  an  offence  in  the  eye  of  the 
law.  But,  as  it  seems  to  me,  tlie  consideration  of  that 
branch  of  the  subject  is  Not  necessary,  for  there  is  quite 
enough  charged  in  the  indictment,  and  proved  at  the  trial, 
to  render  these  defendants  guilty  of  a  misdemeanor  m  the 
mere  management  of  the  house  of  which  they  were  the 
proprietors. 

Rule  reliised. 
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1823.  The  defendant  Rogier  was  sentenced  to  pay-  to  the  king 

.    ^^''^        a  fine  of  5000/.,  and  to  be  imprisoned  one  year  in  the 

The  Kino      Middleux  House  of  Correction,  aud  the  derendant  Hum- 

KooiER,      phretf  to  pay  a  fine  of  200/.  and  be  imprisoned  in  llje 

same  place  of  confinement  for  two  yeajs. 


Jones  v.  Owen,  £sq> 

^^'c's'^^B  Trespass  for  an  aasault  and  false  imprisonmei)t. 

t.  60,  impoiidg  The  declaralion  was  in  the  common  form,   but  adding 

tiiedrivcrofa  tbat    the   defendunt  struck   two  horses  of  the  plaintiff, 

rirfing  uiereon  w^ich  Were  drawing  a  wa^on  of  the  plainbiF  on   the 

aader  the  cir-  king's  highway,  "  and  stopped   the  said  horses  and   the 

camitancea  "  ,  . 

ihereiu  men-    said  waggon,    and  hindered  the  same  from  travelling  in 

rises  a  jiiaiice  '^'^  along  the  said  highway,  by  means  whereof  Uie  plain- 
OD  his  own  fjg:  ,^gg  hindered  from  performine  his  necessary  affairs," 
View,  or  npon  to  *  ' 

ihe  oath  of  one  Scc.  The  defendant  pleaded,  first,  the  general  issue ;  ee- 
coDvict'the  of-  cond,  son  assault  demesne ;  and,  third,  as  to  stopping  the 
Ifaw".'e'offen°  horses  and  Cart,  &c.  "  that  on,  &c.  at,  &c.  defendsnt 
(jcr  refnses  to  ^|^g  riding  on  horseback  in  and  along  the  said  highway, 
name,  or  tbe  and  that  the  said  cart  or  waggon,  drawn  by  the  said  horsBB, 
owner  of  tlie  was  then  and  there  passing  along  the  said  highway  ;  and 
**b''*'^d't^  "  (hat  plaintiff  was  then  and  there  unlawfully  riding  upon 
like  ppDBity,  the  said  cart  or  waggon,  and  there  not  being  then  any 
oatwa^'iiDt,  person  on  foot  or  on  horseback  to  guide  the  said  cart  or 
ed  fortb^'th'''  *^^°">  °''  '><*'^>  drawing  the  same,  and  that  defendant 
by  the  pergoa    thereupon  requested  plaintiff  to  come  down  from  the  said 

feDce  commit*   Carl  or  Yiaaom,  which  he  wholly  refused  to  do,  and  on 
ted.    Where 
the  driver  of  ■ 

waggon  comniitted  an  affetice  ntthin  this  art,  fn  Hie  view  of  a  jattice,  and  havisg 
;il!iced  himteir  before  tlie  board  on  which  his  master's  Datoe  was  painted,  M>  as  to 
prevent  the  discover;  of  the  owner,  and  the  justice,  in  order  to  ascertain  tlie  nsioe, 
stopped  the  horses  and  iaid  hands  on  Ihe  driver,  and  removed  him  from  his  position 
betore  the  board,  and  thereby  iaformed  himsetf  of  the  ownership  :-^ Held,  on  <e- 
niorrer,  that  this  was  a  trespass,  and  gave  the  driver  a  right  of  action. 


Hilary  term,  fou&th  oeo.  iv. 
the  contrary  ihereoF,  placed  himsdf  upon  the  iliafta  of 
the  said  cart  or  waggon,  bcbincl  the  horse  attached  to  the 
said  cart  or  waggon,  and  immediately  before  the  board  on 
which  tlie  name  of  tfaeowoer  of  the  said  cart  or  waggoa 
was  painted,  in  order  to  conceal  the  name  of  the  owner 
from  defeodant ;  and  that  defendant  thereupon  requested 
plaintiff  to  acquaiot  him  with  the  name  of  the  owner, 
which  he  wholly  refused  to  do,  and  thereupon  defendant 
requested  plaintiff  to  move  on  one  side  of  the  said  cart 
or  waggon,  in  order  that  defendant  might  read  the  name 
of  the  owner,  which  was  painted  on  the  board  in  front 
thereof,  with  which  said  last-mentioned  request  he  wholly 
refused  to  comply,  whereupon  defendant,  in  order  to  read 
the  name  of  the  owner  of  the  said  cart  or  waggon,  so 
painted  as  aforesaid,  and  because  he  could  not  otherwise 
read  the  same,  stopped  the  said  cart  or  waggon,  and  the 
said  horses  so  drawing  the  same,  and  hindered  the  same  from 
travelling,  &c.  as  he  lawfully  might  for  the  causes  afore- 
said ;  and  in  order  to  read  the  name  of  the  owner  of  the 
said  cart  or  waggon  so  painted  as  aforesaid,  and  because 
he  could  not  otherwise  read  the  same,  defendant  gently 
laid  his  hands  upon  plaintiff,  in  order  to  remove  him  on 
one  aide  of  the  said  cart  or  wa^on,  and  did  remove  him 
on  one  side  thereof,  as  be  lawfully  might  for  the  cause 
aforesaid,"  &.c.  Upon  the  first  plea,  issue  joined;  to  the 
second,  a  replication  de  injuria  au^  ;  and  to  the  third,  a 
general  demurrer.    Joinder  in  demurrer. 

Campbell,  m  support  of  the  demurrer,  was  stopt  by 
the  Court,  who  deared  to  hear 

Patleson,  contri.  This  plea  is  a  sufficient  answer  ta 
the  declaration,  under  the  60th  sect,  of  the  13  Geo.  3. 
c.  78.  In  that  clause  it  is  first  enacted,  that  any  driver 
of  a  waggon,  &c.  riding  thereon,  not  having  a  person  on, 
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1B23,  foot  or  on  horseback  to  guide  it,  or  refusing  to  diacovef" 
'-"■"'  the  name  of  the  owner,  eball,  upon  conviction  on  the 
Jones  ^-^^^^  ^^  a  justice,  or  on  the  oath  of  one  wiluess,  be  liable 
Owen.  to  a  penalty  of  lOi.,  and  second,  that  any  such  drWer 
may  be  apprehended  by  any  person  seeing  either  of  those 
offences  committed.  Thig  clause  therefore  provides  two 
separate  modes  of  proceeding  gainst  an  offender ;  the 
one  by  conviction  upon  Tiew  of  a  justice,  and  the  other 
by  laying  an  information  against  him  before  a  magistrate. 
It  is  clearly  left  to  the  complaining  party  to  adopt  which- 
ever of  tiiesc  modes  he  may,  under  the  circumstances  of 
the  case,  think  most  proper;  for  the  statute  docs  not 
compel  the  apprehension  of  the  offender.  Now  in  either 
mode  of  proceedmg,  the  defendant  was  perfectly  justifiable 
in  the  measures  he  took.  If  as  a  magislrate,  he  intended 
to  convict  on  his  own  view,  it  was  absolutely  necessary 
that  he  should  obtain  a  sight  of  the  board  on  the  cart,  in 
order  to  ascertain  whom  to  convict ;  he  could  not  know 
the  name  or  person  of  the  driver,  and  the  only  means  of 
learning  his  name,  was  by  discovering  the  name  of  his 
employer ;  and  therefore  in  this  view  of  the  case,  lie  was 
jusli6cd  in  rcmonng  the  plaintiff  from  before  the  board. 
j^gain,  if  he  intended  to  lay  an  information  before  a  ma- 
gistrate, either  for  the  riding  upon  the  waggon,  or  for 
the  refusal  to  discover  the  owner,  the  same  niEusnre  was 
equally  necessary;  for  without  the  knowledge  viiich  that 
act  gave  him,  he  could  not  know  against  whom  to  inform. 
He  was  not  bounii  to  apprehend  the  plainiiff.  The  power 
to  apprehend  is  evidently  additional  and  cumulative.  He 
might  not  be  physically  capable  of  apprehending  him,  or 
he  might  not  cbuse  to  risk  a  stru^e  in  the  attempt. 
Surely  then,  he  was  justified,  for  the  ends  of  justice,  in 
taking  any  step  which  would  enable  him  to  convict  the 
party  in  the  more  convenient  way.  In  either  view  of  the 
case,  therefore,  the  defendant  was  justified  in  laving  hands 
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on  the  plaintiff,  and  ts  this  plea  is  framed  predsely  upon  1BS3. 

the  words  of  the  act  of  parliament,  and  is  lai^e  enough  •— v-* 

(o  comprehend  both  cues,  it  is  clearly  3  good  plea,  and  ""^^ 

the  defendant  is  entitled  to  judgment  on  demurrer.  Owkm 

Per  Curiam. — It  is  trae  that  the  statute  provides  two 
methods  of  proceeding  against  an  offender,  the  one  by 
conviction  on  view  by  a  justice  of  the  peace,  and  the 
other  by  information,  upon  the  oath  of  one  witness  be- 
fore a  justice  of  the  peace,  and  it  adds  the  power  of  im- 
mediate apprehension  by  any  person  for  the  purpose  of 
enforcing  the  penalty.  But  the  defendant  in  this  case 
has  unfortunately  adopted  a  third  course,  for  which  the 
statute  does  not  provide,  and  which  this  plea  caaoot  jus- 
tify, namely,  ihntof  stoppitig  the  hordes,  and  of  forcibf? 
removing  (he  driver  from  one  part  of  the  waggon  to  tm- 
other.  Statutes  of  this  descripUon,  wfaicfa  provide  an 
iiutant  and  summary  remedy  for  offences  b(»  dai^gerou»  to 
the  public,  are  highly  beneficial;  but  they  are  extremel; 
liable  to  abuse,  and  we  mnst  take  care'  diat  in  enforcing 
them  parties  adhere  to  the  Strict  letter  of  die  law.  In 
this  case  two  ofTencet  were  completed,  the  riding  upon 
the  waggon,  and  tlie  refusing  to  communicate  the  omner's 
name ;  for  either  of  those  the  defendant  might  liave  coo^ 
vicied  the  plaintiff  on  bis  own  view  as  a  magistrate,  or 
have  apprehended  him  as  a  private  individiial  for  the  puiv 
pose  of  his  being  dealt  with  according  to  law.  He  does 
neither,  but  Inys  hands  on  the  |^aintiff,  and  removes  him 
from  the  cart.  This  he  was  not  authorised  by  law  to  do ; 
the  act  was  an  assault  in  law,  and  cannot  be  jostified  by 
the  plea  whicii  he  ha>  put  on  the  record.  'Hie  plaintiff 
therefore  is  entitled  to  our  judgment. 


Judgment  for  the  plaintiff. 
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The  Kino  v.  The  Inhabitants  of  Rotherfield 
Gkbts. 

Whenaminor  JjY  an  order  of  two  Justices  Thomas  Biiifield  was 
ti"c'r>yBl"n«-  'emoTcd  from  the  parish  of  Tooting  Graveue^,  in  Surrey, 
ii'"^h("''to''  '**■  **•*  P"^"*"  °^  RotheifieU  Gret/t,  in  the  couiity  of 
dialed  from  Oxford,  and  od  appeal,  the  Sessions  confirmed  the  order, 
tleMdof  Uie  subject   to  the  opinion  of  this  Court   on   Uie  following 


mUy:— Held, 
that  lie  wa« 


The  pauper  was  bora  on  the  2fid  November,  1794, 
in  the  appellant  pariah,  where  his  father  was  settled.  In 
the  year  1807,  (he  panper'a  father  removed  with  his  wife 
and  family,  including  the  pauper,  to  the  parish  of  Tooting 
.Graveney,  in  the  county  of  iSurrey,  and  took  a  collage 
there,  which  he  has  ever  since  held  at  three  shillings  a 
week.  The  pauper  resided  with  his  parents  at  Tooting 
Gruven^  till  181S,  when  be  enlisted  in  the  marines,  and 
went  abroad  in  that  service.  He  remained  in  llie  marine 
service  till  the  8th  September,  1815,  when,  in  conse- 
quence of  the  reduction  of  that  corps,  after  the  peace,  he 
received  bis  dischai^e.  He  returned  the  same  day  to  his 
parents  at  Tooling,  being  then  under  tlie  age  of  twenty- 
one  years,  and  occasionally  resided  with  them,  working 
as  a  labourer  on  his  own  account,  from  that  time  until 
some  time  after  the  pauper's  father  liired  a  stable  in 
Streatham.  Abouta  year  after  the  pauper's  return  home, 
the  pauper  being  then  more  than  twenty-one  years  of 
age,  his  father  hired  a  stable  in  the  adjulning  parish  of 
Streatham  at  four  shillii^s  a  week,  wliich  he  held  about 
nine  months,  still  continuing  to  reside  at  tiic  cottage  at 
Tooling  Graveney.    Ilie  cottage  and  the  stable  together 
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vere  above  tlie  annual  value  of  10/.     The  puiper  hvA,        isfls. 
never  done  any  act  to-  acquire  ^  ffgltjeiiient  for  bita^lf.         ^^j~^ 
Tbe  question  for  tlie  opinion  of  tbp  Court  isj-whfither    'HwKibo 
the  pauper  was  emancipated  at  the   time  of  h»  Mftr't  I'he 

gaming  the  settlement  lo  lootmg  Oravtne^     IF  ip^  to?  of 

)val  to  b 
be  quasbed. 


Thetiger,  in  support  of  Iba  order  of  Sessicms,  coat«Dded, 
th&t  the  pauper  was  emaacipated  by  enteiing  into  tha 
mvine  service,  wherebj'  be  contracted  a  relation  wbolly 
incoDsisten L  wicii  parental  control.  Tbi«  case  was  distin- 
guishable from  any  liiilierto  decid«d,  iDasmufih  a^  her« 
the  pauper  liatl  entered  iiito  tfae  r^iflar  servics,  and  wai 
for  life  liable  to  be  called  upon  at  any  tiiBe  to  perform  hi* 
military  duty.  In  this  point  of  view  all  parental  control 
merged  in  the  contract  into  whicb  tbe  pauper  bad  entered 
with  his  sovereign,  and  nothiog  could  reitare  hi^  to  the 
parental  dominion.  None  of  the  case*  cf  .actlje^tent 
under  the  head  of  emancipation  Rould  govern  ihp  pretsnl; 
Could  tlie  father  <u  \h'a  in«taj|ce  daiio  bjs  aoOf  or  prevent 
him  iron)  performiug  Lie  duty  «s  a  marine  wjben  c^Ued 
upon  i  U  not,  then  his  aitnatjon  wa9  reptugosot  to  tb^ 
idea  of  parental  control.  The  case*  of  jS«r  v.  Whipple 
St.  Peter's  {a),  and  Rex  v.  Stanaix  (fiX  were  distinguish* 
able  from  this,  because  jn  both  the  patlpcn  bad  respect- 
lively  attained  majority  before  they  returned  to  theif 
father's  family.  The  latter  case,  indeed,  was  decided 
upon  a  difTcrent  ground,  a>  was  observed  by  Xjord  Kenyo^ 
in  Rex  V.  WiUon-aimr-Twambrookei  (c),  mmely,  that  tbe 
pauper  had  contracted  a  relation  iacoDsistent  with  the 
idea  of  a  subordinate  situation  in  the  £itber's  faiulf' 
.  This  distinction  was  also  taken  in  iter  v.  Botfci  (d).    Tbe 

fa)  Burr.  S.  C.  G3a.  2  Bolt.  35.  W  3  T.  R.  355. 

(b)  3  T.  K.  670.  (rf)  6T.  e.  867. 

VOL,  I.  U 


The  KiKQ 
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IMS.        -recent  case  of  Rex  v.  fFi^tf^on  (a)/  if  any  thing,  was 

ntber  an  authority  in  favour  than  agdnst   the   present 

BTgumeb^   becatiw  there  Abbott,  C.  J.   in  enumerating 

iNuiiiiTAiin  *''*  different  model  by  which  emancipalion  was  effected, 

"f  observed,  "  tfut  there  is  no  emancipation  during  minority, 

RoTBBR-  .    '  ,  .  ,       ,       .       ^  i_ 

FIELD  Q»Mrt,  aceptiDg  by  marnage,   becoming  the  heaa   of  anoioer 

family,  or  contracting  a  relation  such  as  wholly  and  per. 
manently  to  exclude  the  lather's  control."  Trying  this 
case  by  the  last-mentioned  teat,  it  vas  clear,  that  the 
pauper  had  entered  into  an  engagement  which  had  eman- 
cipated him  wholly  and  permanently  from  the  father's 
control,  inasmuch  as  be  had  rendered  himself  liable  to 
the  control  of  the  Crown  during  life.  The  question  in 
this  case  was,  whether  enlisting  into  the  army,  when  it 
was  considered  that  the  pauper  was  liable  to  serve  for  life, 
and  it  not  being  contemplated  at  the  time  that  he  would 
ever  return  to  his  father's  family,  did  not  constitute  a 
complete  and  perfect  emancipation.  Tlic  Court  were 
merely  to  look  to  the  contract  at  the  time  it  was 
entered  into,  and  not  to  the  subsequent  circumstances 
which  happened  to  release  the  pauper  from  the  obligation 
into  which  he  had  entered.  In  this  case  undoubtedly  the 
pauper  happened  to  be  discharged  from  the  marines  be- 
fore he  was  twenty-one,  but  that  would 'make  no  difference 
in  the  application  of  the  principle  now  contended  for, 
because  the  Court  must  look  to  the  iis.ture  and  effect  of 
the  contract  at  the  time  it  was  entered  into.  Enlisting 
into  the  army  was  contracting  a  relation  which  destroyed 
the  parental  control,  and  effected  a  complete  emancipa- 
tion, though  the  pauper  might  afterwards  return  to  his 
father's  family.  The  case  of  Rex  v.  Wobum  (6),  did  not 
shake  this  principle.  In  that  case  the  pauper  enlisted  a; 
a  drummer  in  the  same  regiment  of  militia  in  which  hi: 


<■)  Ante,  i6. 


(S)bT.  R.  479. 


1 
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fsdier  was  a  aerjeaiit,  and  the  CoUit  lield,  that  he  was  not  1848. 
emancipated,  but  for  a  plaBi  reason,  namely,  that  the'  '*^ 
enlistment    was    merely   a    temporary  suspeDSton  ~  of    the  e.'**° 

fsllier's  control.  Here  the  pauper  had  enlisted  in  per-  ,  '^'"' 
njaaent  service  as  a  marine,  and  had  the  prospect  of  being  of 

a  soldier  for  life.  In  that  respect  the  difference  between  Ftuj>  Orgv). 
tbe  militia  and  the  regular  lervice  was  apparent,  for  in 
the  one  the  contract  was  to  continue  for  life,  but  in  the 
other  it  was  only  for  a  given  time,  and  the  soldier  was 
only  called  upon  occasionally  to  do  duty.  This  (tistioction 
was  taken  in  Rex  v.  Ifobura;  and  the  case  of  Rex  v. 
I'urdwicke  {a),  decided,  that  even  tbe  service  of  a  mt- 
liiia-man  until  the  age  of  iweaty-one,  worked  enianci- 
palioii. 


Hnrnetfali, 
Court, 


iIjc   I 


side,  was   stopped   by  the 


Bay  LEY,  J. — It  is  quite  clear  in  this  case  that  die 
pauper  did  not  contract  sucli  a  relation  as  effected  his 
emancipation.  In  order  to  constitute  emancipation,  the 
ion  is  to  be  wholly  and  permanently  free  from  the  father's 
coDlrol.  Entering  into  the  army,  subjects  him  to  tbe 
control  of  il.e  Crown,  so  long  as  he  continues  in  that 
eervicej  and  if  he  remains  in  the  army  until  after  he  is 
of  the  age  of  twenty-one,  then  his  emancipation  is  per- 
fect, and  it  would  relate  back  to  the  time  when  he  origin- 
ally enlisted  ;  but  if  before  he  attained  majority  he  was 
rekased  from  tlie  service,  though  he  became  sui  juris  with 
respect  to  his  military  engagements,  yet  he  would  become 
iiable  again  to  the  control  of  his  fether ;  and  if  be  re- 
turned to  his  fathei  'a  roof,  he  would  become  a  member 
of  his  father's  family,  and  conse^ently  remain  uneman- 
cipated.     If  reference  is  had  to  the  old  authorities,   the 

(a)  5IJ.  t  A.  176. 


iNKtBITAlfTt 

of 
Ro-miR- 
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18S8.        principle  Will  be  (twad  to  be  nniformly  the  same.     The 
'-"^        opinions  of  Jjord  Ktnym  wad  Laturence,  J.    in  Rex  v. 

Ti)e  K»o  jiof^A  „g  perfectly  conseataneoui  with  this  doctrine,  and 
io  nniaoii  with  the  geoentl  rule  laid  down  in  the  recent 
cue  of  Rex  v.  Wilmington  by  Abbott,  C.  J.,  who  was 
Q„KYi.  ^rtremd;  dewrooa  of  doing  Aat  which  in  all  settlement 
CMn  ia  most  desirriile,  ntmdj',  of  laying  down  something 
like  a  plain  and  goDeral  rule,  wbidi  should  not  be  open 
to  ntoe  excepticHU.  He  tayt,  "  It  b  of  great  importance 
to  lay  dowo  lome  general  rule  npon  this  subject,  in  order 
to  exclude  dlKUsrionS  of  thb  kind  in  particular  cases, 
and  I  own  it  appears  to  me,  the  best  general  rule  to  lay 
down  i»,  that  tfaare  is  no  emancipation  effected  during 
minority,  excepting  by  marriage,  becoming  (he  head  of 
another  family,  or  contracting  a  relation  such  as  lehollif 
and  permanenify  to  exclude  the  father's  control."  Enter- 
ii^  into  the  army  is  certainly  contracting  a  relation  which 
will  wholly  and  permanently  exclude  the  parental  control, 
provided  he  remains  in  the  service  until  after  twenty-one  ; 
but  if  be  be  diKbai^ed  Irom  the  service  before  be  attains 
diat  age,  and  retnmi  again  tO'  the  Other's  family,  then  he 
has  not  contncfed  a  relarion  (according  to  the  events 
which  afterwards  occurred)  which  wholly  and  perma< 
nently  excluded  parental  contr<^.  So  that,  according  to 
Ae  spirit  of  that  decision,  this  pai^r  could  not  be  eman- 
ripated.  In  the  case  of  Bex  v.  Hardwicke,  where  the 
pauper  serred  in  the  mUitia  (or  five  years,  my  Lord  Chief 
Joittce  says,  "  TTie  rule  of  law  is,  that  every  new  settle- 
ment acquired  by  the  pBient  a  communicated  to  the 
children,  so  lot^  as  they  remain  members  of  his  family  ; 
wid  the  questicai  in  this  case  is  whether,  at  the  time  when 
ibe  father  gained  his  settlement  in  Stanton  Harcourl,  this 
pauper  remained  a  member  of  bis  family !  Now,  during 
the  minorittf  of  the  cMld,  he  mil  remain  a/mosl  under 
any  circumstances  unemaaciptUed  ^    but  where   the  new 
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setllement  is  acquired  b>'  tlie.  parent  afiter  Ibe  child  Iw       1333, 
altained  twenty-one,  it  will  not  he  commuiucated,  tmleM        '•^^'^ 
in  fact  llie  child  continues  one  of  the  family."    In  thip     "^^  ^'^ 
use,    the  pauper   la   for  a  time  tak^  from    under  the  The 

parental  control^   but  being  diachai;ged  freuo  the  narinei^  of 

aad  being  then  under  the  age  of  twentjr-ooe,  he  willingly  pi^n  G«rvi. 
submits  him&elf  to  the  control  of  kis  fatfier.  According, 
therefore,  to  the  authority  oi*  ibtt  caae,  he  continues  » 
member  of  the  family,  and  consequently  hia  father's 
setllement  is  communicated  to  faiqi'  On  these  fp^ounda, 
the  order  of  Sessions  innst  be  quashed. 


UoLBOYD,  J. — I  am  oF  the  same  opinion.  I  ihiok 
the  son  cannot  be  considered  as  emancipated,  inasmuchas 
iie  iiad  returned  to  tJie  parental  cOQtrol  before  he  attained 
tnenfy-one.  The  fatliei'  by  law  has  a  right  to  the  control 
of  his  child  until  he  is  of  age,  unless  some  other  engage- 
ment entered  into  deprives  him  of  such  light.  Enteriiig 
into  the  army  may  be  considered  as  an  engagemeid  for 
life,  inasmuch  as  no  definite  period  is  mentioned  at  the 
time  of  enlistment,  and  the  party  could  not  leave  without 
the  consent  of  the  Crown.  If  the  soldier  remained  in 
the  service  until  twenty-one,  he  would  then  be  completely 
separated  from  liis  father's  f»mily,  and  a  perfect  emancipa- 
tion effected;  but  the  ground  on  which  we  decide  that 
there  is  no  emancipation  m  this  case  is,  that  before  twen- 
ty-one the  pauper  was  discharged  from  his  engagement, 
and  returned  again  to  llie  father's  control.  So  that  by 
mere  enlistment  the  father's  control  is  not  wholly  gone  ;  it 
only  remains  in  abeyance,  and  therefore  if  by  any  acci- 
dent the  infant  is  released  from  his  «igag;eaient8  to  the 
Crown  before  twenty-one,  the  facer's  control  revive^  and 
the  emancipation  is  not  effected.  It  is  ai^ued,  that  by 
enlistment  the  pauper  rendered  himself  liable  to  serve  for 
life,    and   thereby   the   emancipation  became    complete. 
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The  enlifltment,  however,  ia  not  to  be  considered  in  thai 
light.  When  the  soldier  enlistSj  be  is  undoubtedly  iiabl< 
to  serve  for  life;  but  it  does  not  follow  that  he  will  bi 
called  upon  so  to  do;  for  the  Crown  may  think  fit  ti 
discharge  him  from  the  engagement  entered  into;  nnd  ic 
that  case  it  is  not  a  service  for  life,  but  only  for  suci 
period  of  time  as  public  exigencies  nay  require  his  ser 
vices.  If  it  were  to  be  considered  as  an  engagement  ti 
serve  for  life  at  all  events,  there  might  be  some  weight  ii 
the  argument;  but  as  the  engagement  mayor  may  no 
last,  according  to  circumstances,  I  think  the  observatioi 
falls  to  the  ground.  Here  the  pauper  is  released  bcfun 
twenty-one,  and  therefore,  with  respect  to  the  law  o 
settlement,  he  stands  in  the  same  situation  as  if  he  ha( 
never  been  in  the  marines. 


Best,  J. — 1  think^be  pauper  was  not  emancipated  a 
the  time  his  father  acquired  his  setlleuicrit  in  the  parisi 
of  Tooting  GraveHCtf,  and  therefore  the  order  of  Session 
must  be  quashed.  There  is  no  doubt,  that  by  the  polic 
t>i  English  \av/,  the  parental  authority  continues  until  th 
child  attains  twenty-one  ;  but  by  the  policy  of  the  sam 
law,  if  the  country  requires  the  services  of  the  infant,  h 
is  at  liberty  to  contract  an  engagement  paramount  to  th 
parental  control,  and  subject  himself  to  the  dominian  o 
those  persons  who  are  put  in  authority  over  him.  Tha 
engagement  may  or  may  not  last  for  life;  but  if  it  i 
dissolved  before  twenty-one,  the  parental  authority  come 
again  into  operation,  and  the  son  continues,  for  the  put 
pose  of  settlement  law,  a  member  of  his  fat!)er's  fainil< 
The  pauper  in  thb  case  comes  precisely  witliin  the  scop 
of  this  principle,  which  is  fully  supported  by  the  cases  c 
"Rex  V.  Roach  and  Rex  v.  Wilmington. 


Order  of  Sessions  quaslieri. 
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The  Kino  v.  The  Inhabitants  of  Fbbbtbbidgb. 

\JN  appeal  by  Richard  .Rhodet  Milner,  Esq.  against  a 
rate  or  assessment  for  the  relief  of  the  poor  of  the 
townahip  of  Ferrybridge,  in  the  West  Riding  of  Yorhhire, 
ibe  Sessions  ordered  the  raje  to  be  amended,  by  striking 
out  a  portion  of  it,  assessed  upon  the  appellant,  amounl- 
ing  to  the  sum  of  iGl.  l6t.  lOd.  in  respect  of  his  woods 
■nd  plantations,  subject  to  (be  opinion  of  this  Court 
upon  the  following  case  :— 

The  appellant  is  the  occupier  of  650  acres  of  land 
in  Ferrybridge.  It  appeared  in  evidence,  duit  in  the 
years  1785  and  1786,  S40  acres  of  the  said  land  were 
planted  with  oak  and  ash,  doael;  inlennixed  with  ^cofcA 
firs  and  larches.  At  different  periods,  portions  of  the 
firs  and  laches  were  cut  down  for  the  purpose  of  thinniiig 
the  plantations,  and  some  of  Weee  thinnings  were  sold 
under  the  name  of  fir  and  larch  poles,  but  the  greater 
part  were  used  in  the  erection  of  buildings.  Considerable 
thinnings  of  tlie  firs  and  larches  have  been  made  within 
the  last  four  jears,  and  produced  a  profit.  Manj  of  them 
were  of  tiic  height  of  from  thirty  to  forty  feet,  and  con- 
tained  from  ten  to  twelve  cubit  feet  of  wood^  and  were 
thirty  years  old.  Tl lis  wood  was  cut  without  refereuce 
-lo  size,  in  order  to  allow  room  for  the  oaks  and  aabes  to 
spread.  The  purpose  of  introducing  firs  and  larches  into 
these  plantations,  was  to  keep  the  same  thick  and  shelter- 
ed, and  to  make  a  proSt  by  cutting  the  firs  and  larches 
from  time  to  time,  when  the  oaks  and.asbes,  by  reason 
of  their  growth,  required  more  open  space.  Fifteen 
years  ago,  eighteen  other  acres  of  the  said  land  were 
planted  in  a  like  manner;  and  five  years  ago  seventeen 
other  acres  of  the  said  land  were  also  planted  in  a  like 
maimer,     l^e  eighteen  acres  had  been  thinned  by  cutting 
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out  a  portion  of  the  firs  and  larches,  but  no  profit  was 
deiivEd  from  such  ihimbg.  The  Aeventeen  acres  bav* 
not  jet  been  thinned.  The  roots  or  boles  of  the  firs 
fltid  larches  which  are  cut,  die  in  tiie  grtmhd  and  produce 
no  shootil.  The  Whole  of  the  land  bo  planted  bu  always 
been  tated  to  the  relief  of  the  poor.  Upon  these  &ct« 
the  Ctjurt  c^  Quarter  Seadioits  was  of  opinion  that  tfait 
was  not  that  species  of  wood  liable  to  be  rated  to  tbe 
belief  irf  the  poor,  and  directed  the  rate  to  be  ametided 
1^  striking  ost  such  part  of  it  as  was  assessed  upon  the 
said  appellant  in  respect  of  the  whole  576  acres. 


El  Al^hon  (with  whom  waa  Btaod),  in  support  of 
the  Order  of  Sesaioua.  The  question  ia^  wbelhfer  the  fir 
and  larches  mentioned  in  the  case,  are  saleable  unden- 
Woods  widiin  ths  meaning  of  49  EUz.  c.  2.  According 
to  decided  authorities  they  clear^  are  not.  Iii  Mex  n 
Mirfield  (a),  and  Aubr^v.  Fuher  (A),  questions  rMpecb- 
ing  saleable  uhderwood  cahie  under  the  ooaalderatioii 
of  this  Cout-t.  Lord  ElUnhorough,  C.  J.  in  -die  fonncf 
«aGe,  speaking  of  stteabic  underwoods,  within  the  mean- 
ing of  the  slatute  oS  EHxabtth,  sayS)  "  amongst  the 
severs]  deSoripttous  of  person  whom  this  statute  makes 
rateablei  the  occupier  of  sa^A^  onijenE'oo^fo  is  one,  and 
the  question  is,  whether  the;  can  be  deemed  laieabU  Utt- 
derwbodt  except  in  the  year  in  which  they  are  cut  down. 
The  word  saleable  has  not  a  very  precise  definite  meaning ; 
H-  may  mean  4ffben  tfaey  are  in  a  fit  stale  for  sale,  referrii^ 
to  the  tame  when  they  are  cut  j  or  it  may  mean  atch  3s 
are  intended  or  ^deatined  for  tale,  in  contradiction  to  such 
as  are  to  supf^y  the  land  with  estovers  for  fuel,  and'^be 
other  purposes  of  the  estate.  In  the  fonner  of  these 
cases  tfaey  would  enly  be  rateable  in  the  year  ia  whiofa 
they  an  out ;  in  the  latter  fliey  would  be  rateable  at  all 
tintts;  itod  we  Ihi^,  afta  fiiU  connderation  of  ifae  sttli- 
(a)  10  Ea»t,  S19.  (j)  id  44fi. 
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jecf,  that  the  talter  ia  tb«  prOpsr  tneaiAig."     According        1823. 
to  this  deliniciaii,  saleable  underwoods  are  thoM  only  nliich        '''^~' 
are   originally  destined   for  sale,  and   the  primwy  object     '*«^ing 
of    pbntitig  wiiicb  u,  sale,    when  they  are  fit  to  cut.  '^''^ 

In  this  view  u(  t!ie  caM,  a  definite  and  precise  roeanit^  of 

is  given  to  llie  words  "  nieahle  underwood."  This  mean*  jlwdoV. 
not  such  woods  as  may  happen  in  fact  to  hatfe  been  aold^ 
but  such  as  aie  saleable.  To  bring  this  case  wilbin  thst 
definition,  Llierefure,  it  must  be  shewn,  that  Hie  original 
intention  of  cultivating  the  land  in  this  manner  waa  with 
a  view  lo  sell  ihe  Srs  and  lacfaea  when  they  were  cut 
I^ow  the  fact  is,  that  the  primary  object  Wis  not  to  de- 
rive a  prolit  by  the  sale,  but  to  afford  a  protection  or 
screen  to  the  young  oaks  afid  ashes,  planted  for  the  puit- 
poae  ot  becoming  timber.  In  the  case  of  Aubrey  i. 
Fisher,  llie  question  was,  whether  beech  trees  iu  Buch- 
itigkantshire  wem  saleable  underwood  according  to  the 
custom  of  that  county.  Upon  the  trial,  Htath,  J.  told 
the  Jury,  that  (he  only  question  for  their  determinatioQ 
was,  wliether  ihe  plaintiff's  Wood  was  saleable' underwood; 
and  as  all  the  witnesses  agreed  Hi&X  it  was  not  underwood 
at  all,  and  was  dilTereutly  managed,  and  clearly  dislin- 
guisliablc  from  underwood,  tliey  ought  to  find  a  general 
verdict  foi-  the  plaintiff,  which  they  accordingly  did. 
There,  the  <)uestion  chiefly  turned  upon  the  mode  of 
niauHgemeiil,  uud  as  it  appeared  that  the  practice  was  to 
cut  down  the  larger,  and  leave  the  Smaller  wood,  it  was 
hdd  tiiut  the  trees  in  that  case  were  not  underwood. 
Considering  the  mode  of  man^ement,  dierefore,  as  tbe 
criterion,  it  is  quite  clear  that  the  firs  and  larches  in  this 
case  cannot  be  deemed  underwood.  Here  the  larger  trees 
are  cut  down,  iu  order  lo  leave  rOom  for  the  oaks  and 
ashes  to  grow  up  a«  limber.  Undoubtedly  they  are  not 
thrown  away  as  useJesBt  ^Ut  admitting  that  they  were 
sold,  slill  the  fact  of  sale  does  not  make   them  saleable 
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18^        according  to  ifae  definition  given  in  Rex  v.  Mirfield.   The 
Court  are  to   look  to  tbe  original  intention  of  plantii^. 
It  is  clear,  that  the;  were  not  originally  intended  for  sale;  - 
BirANYt  **'*y  ^^'^  planted  for  a  totally  different  purpose,  a  purpose 
inseparable  from  tlie  principal  object,  namely,  the  cul- 


Tiic  Kiso 


shews  clearly  that  the  i»x>prietor  of  the  land  never  in- 
tended -  them  as  an  object  of  sale.  They  are  not  cut 
with  reference  to  their  own  growth,  but  entirely  to  that 
of  the  timber  trees,  in  order  diat  additional  room  may 
l>e  given  to  tbe  latter  when  it  becomes  necessary.  If  it 
were  intended  by  the  proprietor  to  derive  a  profit  from 
the  sale  of  the  Srs  and  larches,  a  very  diiFerent  mode 
'of  management  would  have  been  adopted.  Instead  of 
cutting  diem  down  at  uncertun  periods,  according  as  the 
timber  trees  grew  up  and  required  more  space,  be  would 
have  felled  diem  at  stated  periods,  and  standards  would 
have  been  left  at  certain  intervals.  But  the  very  nature 
and  character  of  this  species  of  wood  negative  the  notion 
of  underwood.  When  the  firs  and  larches  are  once  cut, 
the  trees  are  absolutely  destroyed,  and  the  bole  dies  in 
the  ground,  never  again  to  shoot.  This  is  an  important 
view  of  the  case,  when  considered  with  reference  to  the 
statute  35  Hen.  8.  c.  17,  which  was  passed  for  the  pre- 
servation of  woods,  and  was  made  perpetual  by  13  EUz. 
c.  25.  That  statute  prescribes  the  mode  in  which  coppice 
or  underwoods  shall  be  managed,  and  there  is  an  ezpreas 
provision  made  for  the  preservation  of  vbM  are  called 
(he  springs  of  the  wood  from  which  the  underwood  is  to 
be  renewed.  This  can  never  be  construed  to  apply  to 
fir  trees,  which  are  known  never  to  grow  again  when  once 
cut  down.  Tbe  total  annihilation  of  the  fir  tree,  when 
severed  from  the  root,  was  indeed  the  sul;gect  even  of  a 
proverb  amongst  the  ancient  Greeks.    It  is  obvious,  there- 
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fore,  that  when  these  statutes  speak  of  underwoods,  thej         1&23. 
refer  entirely  to  njods   of  a  renewmble    nature,  and    not 
s«ch  as  are  perishable.     Firs  and  larches  are  clearly  not 
renewable,   and  tlierefore  do  not  Ml  within  die  scope  ibhabitant* 
of  those  statutes.  The  legislature,  at  the  time  tbe;43  Elig.  "f 

was  passed,  must  also  have  bad  this  in  conteinplatioa  briuoe. 
when  they  used  the  words  "  saleable  underwoods,"  be- 
cause the  object  of  that  statute  is  only  to  make  such  pro- 
perty rateable  as  yields  an  annual  profit.  \^Bttyl^,3,— 
Coal  mines  are  included.]  They  are  mentioned  speci- 
fically, but  tliough  they  may  not,  strictly  speaking,  pro- 
duce an  annual  profit,  yet  they  are  a  species  of  property 
upon  which  an  annjal  computation  of  profit  may  be  made, 
so  as  (o  niuki?  them  the  sul^ect  of  a  rate ;  and  that  is' 
one  of  the  reusons  assigned  in  the  books  why  they  are 
Iia1)ie  to  an  animal  rate.  Upon  the  same  principle  sand 
pits,  Hone  pits,  and  other  property  of  that  description 
are  rateable.  They  are  made  the  subjects  of  rate  because 
Ibeir  annual  value  is  matter  of  easy  calculation.  Now  in 
this  case,  how  is  the  annual  value  of  the  firs  and  larches 
to  be  esttmaled  P  They  are  not  cut  at  stated  intervals, 
but  according  as  tlie  oaks  and  ashes  require  more  room. 
They  do  not  yield  an  annual  profit,  and  unless  they  do 
tliey  are  not  rateable;  for,  according  to  Jlear  v.  Afir/feU, 
they  are  rateable  according  to  their  annual  value,  and 
not  with  reference  to  the  year  in  which  they  are  felled. 
Here  it  is  impossible  to  fix  any  annual  value  upon  which 
the  quantum  of  rate  can  be  assessed,  because  there  is  no 
Certam  rale  for  felling.  In  one  year,  only  a  few  may  be 
cut,  and  in  another  a  greater  number,  but  in  every  in* 
stance  the  motive  for  cutting  is  the  due  cultivation  of 
the  oaks  and  ashes.  When  an  oak  happens  to  be  incum- 
bered by  a  fir,  the  latter  is  immediately  cut  down,  whether 
it  be  great  or  small. 
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1S23.  ^^  Court  stopped  him,  and  called  Upon 

TUeKiHO  Milmr  m  support  of  the  rule  for  quaihiDg  the  order 

The         of  Seaaioos.    Pirs  and  larchei,  natwged  in  the  way  stated 

""'^'^  in  this  case,  are  rateable  to  the  relief  of  the  poor  within 

B^"flB.  **  Btalnte  of  Elizabeth.  The  Court  are  now  called  upon, 
for  the  first  time,  to  decide  that  ever;  species  of  wood 
which  is  not  ttntder,  is  not  liable  to  be  rated.  In  the 
cotes  of  ^K^r^  V.  Fither,  and  Rext.Mirfield,  that  point 
did  not  come  under  consideration ;  they  were  decided 
upon  their  own  peculiar  meiits,  without  iuvoiving  the 
Senenl  question.  With  respect  to  the  mode  of  manage' 
ment,  as  the  criterion  of  determining  what  is  and  what  is 
not  underwood ;.  the  case  of  Auhrexf  v.  I^dur,  as  far  as 
it  goes  upon  diat  poiot,  ii  an  authority  in  fsvotu*  of  tbc 
present  argument,  because  it  was  there  said,  that  "  the 
beech  poles  could  not  be  considered  saleable  underwood, 
but  timber,  because  there  the  larger  wood  was  cut  dewn^ 
and  the  smaller  was  left  to  ^ow."  No  dislinctiou  is 
laade  hsre  as  to  the  usee  to  which  the  firs  and  larches 
«re  to  bt  put.  The  jdautation  is  made  of  oaks  and  ashes, 
and  the  firs  and  larches  are  merely  subsidiary,  being 
planted  for  the  purpose  of  shdteriag  the  former,  vaA  also 
■to  make  a  profit  by  the  sale  of  them.  The  firs  and 
Iwchea  are  managed  in  the  usual  way,  and  are  cut  down 
year  afm  year.  Ourii^  the  last  four  years  it  is  found  by 
the  case,  that  they  wore  r^pilarly  cut  and  sold  at  a  profit. 
Upon  tlus  state  of  ^ts  the  question  is,  whether  such 
wood  is  not  liable  to  be  rated.  The  pcdicy  of  the  statute 
oi  EUxabHk  ia  to  make  &i  much  property  as  possiUe 
rateable  to  the  relief  of  the  poor,  vaA  the  Court  will 
-gif  e  effect  to  that  t>bject  in  the  present  case.  They  will 
Slot,  draw  sice  and  subtle  disliaGtioBS,  but  will  establish 
one  genera!  rule,  which  shall  include  all  descriptions  of 
productive  property,  ao  that  the  burthens  of  the  parish 


EASTER    TERM,    FOURTH   GEO.  IV.  30V 

■hdi  be  equally  divideil  imongst  the  inlutlMtRata.     If  At        1823. 

Court  should  hold  ia  this  instance,  that  fire  and  lardku      _^'~'^ 

.   .     .  Tbe  Kiws. 

are  not   rateable,  the  cooseqaance  may  be  very  mjanoot  e. 

to  the  other  parishionera,  for  if  the  proprietors  of  pOor  iNHAsiTAan 

lands  &nd  that  this  is  the  moat  profitaUe  mode  of  nmna^       F  "'^  . 

ing  their  estates,  and  they  con  thereby  exempt  diemxirsa       BNt&iic. 

from   poor-rates,  onC'faalf  of  the  parish  may  be  lamed 

into  such  plantations,  Atd  the  burthen  of  maintaining^  ibe 

poor  wifl  bo  thrown  apon  the  Other  half.     The  princtple 

running  through  all  the  deciaions  upoa  this  statute,  is  lo 

exiend  it  to  every  species  of  property  which  can  be  birly 

included  within  its  operation.     This  baa  been  the  |»iM- 

ciple  goreniing  the  Court  in  questions  as  to  the  nileability 

of  mines,  lolix,  and   otiktr  productive  properly  of   ifaM 

description.   If  it  be  conceded,  Ui«i,  that  firs  and  larches 

are  productive  prope:1y,  there  seem*  lo  be  SO  senribis 

reason  why  they  should,  more  than  ai^othCT  [un^rty, 

be  exempt  from  rateabflity.     Under  the  words  "  saleaMe 

underwood,"  may  be  comprehended  eveiy  species  at  wood' 

which  is  not  timber,  either  by  the  comooon   law  of  the 

land,  or  the  custom  of  the  country.    There  is  bo  coBtwn 

stated  in  this  case,  thetirs  and  larches  «re  timber.     Some 

trees  may  be  timber  aiKording  to  the  custom  of  thecoun-' 

try,  though  not  so  at  the  common  law,  and  unless  it  i* 

found  in  this  case  thai  firs  and    larches  are  timber  by  Um 

custom,  the  Court  cannot  infer  it  fifomthe  uKs  to  wbkb 

they  may  happen   to  be  applied.    The  popular  meaning 

of  underwood   cannot  govern  this  case  ;  die  Court  must 

have  regard  to  its  meaning  as  found  in  the  comnum  and 

statute  law.     There  is  «  distinction   taiten  in  the  statiitc 

45  Edro.  3.  c.  3,  between  "sika  cwlua"  and  "groB  boia." 

That  statute  recites,  that  "  at  the  complaint  of  the  great 

men  and  commons,  shewing,  by  their  petition,  that  whereas 

they  sell   their  great  wood   of  the   age    of  twenty  years, 

thirty  years,  forty  yews,    or    of  greater  age,  to  merchaiitB, 


Inhjibitahti 
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1883.        *•*  *^^"  °*"  pTO6t  and  in  lud  of  ihe  king  fiorfhU  wars^' 
«— .-^        parsons  and  vicars  of  holy  church,  implead  and  draw  Ibe ' 

rUe  Kino  g„i^  merchants  in  the  spiritual  court  for  the  tidies  of  the 
said  wood,  indteTHOH  of  these  words  called  'silvacadua.'' 
whereb;  they  cannot  sell  Iheir  woods,  to  their  g»«M 
damage,  fCc."  and  then  enacts,"  tiiat  a  prohibition  shall 
be  granted  as  to  gros  bois."  In  commeuling  upon  this 
statute.  Lord  CoA«,  in  2 ///sT.  643,  gives  the  dfeBnitioii 
of  those  woods  to  which  it  is' applicable.  He  says,  "  It 
appeareth  before  that,  ail  the  bishops  claimed  only  lithes 
de  mbboia,  of  underwood  under  the  name  of  silva  caduu, 
so  as  of  havi  boii  of  great  wood,  no  tithes  were  claimed, 
but  herein  rested  two  doubts,  l.What  should  he  said 
high  or  great  wood ;  2.  Of  what  age  the  same  should  be, 
because  it  is  parcel  of  the  inheritance."  In  continuation 
he  observes,  "  and  it  is  to  be  understood  that  ttiis  act 
uaeth  these  words  ,gnuse  botfti,  and  not  haat  boyes  or  ground 
boyes,  which  word  is  also  used  in  (he  hooks  of  jO  Edm-  S. 
and  9  Hen.  6 ;  and  in  this  act  this  wordgrosse  signifielh  spe- 
cially such  wood  as  hath  been,  or  is  either  by  the  common 
law  or  custom  of  the  country  timber,  for  this  acts  extends 
not  to  other  woods,  that  have  been  or  will  not  serve  for 
timber,  though  they  be  of  the  greatness  or  bigness  of 
timber."  From  this  it  appears,  that  all  wood  which  is 
not  timber  either  bycommtMi  law,  or  the  custom  of  the 
country  is  titheahle,  and  therefore  comes  under  the  de- 
finition of  silva  csdua  or  underwood.  By  the  common 
law  oal,  ash,  and  elm  only  are  timber.  '  Where,  by  the 
custom  of  the  country,  other  woods,  such  as  birch,  aspen, 
horse-chesnut,  &c.  are  said  to  be  timber,  the  question  is 
to  be  tried  by  an  issue.  WaHon  y.  Tryon  (a),  Bibye  v. 
Huxley  (b),  and  Com.  Dig.  (c).  It  is  not  the  use  to 
which  tlie  wood  is  put  which  makes  it  timber ;  for  timber 
or  not  timber  depends  upon  the  custom  of  the  country. 

(a)  «  GwU.  8S7.    S.  C.  Amb.  (t)  Bnnb.  16*. 

**>•  <e)  Tit  Dismes,  H.  3. 
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lUx  V.  Miiickinhampton  (a).  To.  whatever  purpose  it 
may  be  applied,  does  not  alter  its.  character,  unleu  it  be- 
either  timber  by  ihe  commoD  Uw,  or  timber  by  the  cua-r  "^^  Kms 
torn  of  tiie  couiilry.  Neither  does  the  age  of  (he  wood 
make  any  difference.  Id  Goadkall  v.  Perkuu  {b),  it  was 
beld,  tliat  alder-poles,  tliMigh  of  trees  above  twenty  ye^ 
itanding,  were  not  timbor,  but  titheable  as  silva  oedua. 
So  in  Turner  v.  Smilh  (c),  stub-oak,  and  ash  above  thirty 
years  old,  which  were  nol  considered  timber  in  the  county 
of  Essex,  were  held  to  be  titheable.  But  tlie  substantial 
question  in  this  c.iae  is,  whether  a  profit  has  be^n  made 
of  these  trees.  It  is  expressly  found  that  for  the  last  four 
years  a  profit  lias  been  made  of  them,  and  it  signifies 
little  to  what  purposes  they  have  been  applied,  whether 
lo  building,  husbandry  purposes,  or  sale.  In  Chamber't 
Cycloptedia  and  Jacob's  Law  Diclionary,  tlie  definilioa 
given  of  underwood,  includes  coppice  and  all  other  woods 
not  accounted  timber.  These  and  the  other  aitlhorities 
referred  lo,  go  to  shew  that  the  Court  are  not  bound  by 
any  technical  understanding  of  the  words  "  saleable  under- 
wood ;"  nor  tied  down  by  any  statuable  definitioD  of  under- 
woods. It  is  sufficient  if  these  trees  produce  a  profit  to 
the  cultivator,  lo  bring  the  case  within  the  statute. of 
Elizabeth,  \^hich  in  modem  limes  has  received  a  liberal 
couatruction,  with  a  view  to  the  equalization  of  parochial 
rates.  Considering,  iherefore,  the  estent  to  which  plan- 
tations of  this  description  are  carried,  and  that  if  these 
trees  are  not  held  rateable,  the  whole  burthen  of  the 
poor-rates  may  be  ihtown  upon  the  rest  of  the  town- 
ship ;  considering  also,  that  whether  the  Court  looks  to 
the  strict  definition  of  underwood,  or  to  the  implied 
exemption,  tliose  trees,  under  ihe  circumstances  of  the 
case,  may  fairly  be  considered  aa  saleable  underwoods, 
and  therefore  rateable  to  tbe  relief  of  the  poor.  ^ 


(o)aD 


(i)  I  Owilt.  543.  (e)  Ibid.  5«9. 


CASKS  IN  THE  KINGS  BENCK, 
BaTLET,  J. — I  sm  of  o^nion  that  the  order  of  Ses- 
sions muit  be  confimed.  Tbe  statute  43  Eliz.  C.  2,  does 
not  throw  tiie  cha^a  upon  every  description  of  property, 
but  points  out  particalar  deacriptions  which  are  to  be 
subject  to  die  poor-mtes,  and  tliose  ore  "  landa,  houses, 
tithes  unpToprivte,  propriatioBs  of  tithes,  coal-mines,  or 
saleable  tmderwooda."  The  statute  does  not  use  the  word 
"underwood/*  per  se,  but  adds  the  qualification  "  safe- 
able."  Now,  if  before  th»t  act,  tliere  had  been  any 
statutable  exporition  of  the  word  "  underwood,"  or  if 
that  term  bad,  from  time  to  time,  occurred  in  different 
acts  of  pu'liament,  so  that  the  Court  could  have  seen 
in  what  sense  the  l^islature  had  used  it,  then  we  should 
apply  it  in  the  same  sense  in  construing  this  statute.  Bui 
the  industry  of  the  defendant's  counsel  has  not  enabled 
him  to  find  that  word  occurriug,  so  as  to  give  it  a 
legislatiTe  meainng,  pnoi  to  the  statute  to  which  our 
attendon  is  now  directed.  It  has  been  argued  that  ail 
wood,  not  being  timber  by  the  common  law,  or  the 
custom  of  the  country,  must  be  considered  underwoodj 
and  consequently  as  firs  and  larches  are  not  timber,  they 
must  be  ireated  as  underwood.  Whether  that  is  such 
a  view  of  the  snbject  as  properly  applies  to  the  statute 
of  EHxabeth,  it  is  not  necessary  in  this  cnse  to  decide, 
because  that  statute  does  not  speak  of  imdcrwood  per  se, 
but  of  saleable  underwood.  If  the  detiiiitjon  urged  in 
this  case  be  correct,  it  would  bring  under  charge  a  great 
number  of  trees  which  never  have,  in  the  general  under- 
standing of  the  word,  been  considered  underwoods,  and 
rateable  under  that  denomination.  According  to  this  defi- 
nition, lime  trees/avenues  of  horse-chesnuts,  and  aspen, 
might  be  considered  underwood.  So  of  other  Sescrip- 
tions  of  trees,  such  as  plaue  trees,  maples,  and  horn- 
beams, which,  generally  speidiing,  have  never  been  con- 
sidered as  falling  within   that    description.      Certainly, 
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«cording  to  my  uaderstBO^Dg  of  tbe  word,    I   ahould  IMS. 

have  thought  it  a  perversion  of  language  to  call  tfaeae  »-w" 

undenvooda.     I  know  what  coppice  wood  ii,  and  I  know,  '"'•^"o 
that  generally  speaking,  coppice  wood 'and  undenrood  are'  .      ''^ 

used  sj'nonymously,  and   tkat  the  applicatioa   of  tbew  «f 

■                    \                         J            J-             L  Fbii««. 

terms  is  in    a  great  degree  gonmed  aooordii^  to  the  pur-  brumk 

poses  for  which  the  wood  traa  iatended,  and  the  objed* 
to  which  it  is  applied.  Common  underwood  ia  a  doacrip- 
li<ni  of  wood  which  grows  expeditioualy  froin  one  and  the 
same  stool,  and  from  which  a  great  many  differMit  shoota 
arise  in  succession,  and  cultk^  down  which  does  not  de> 
stroy  the  principle  of  vegetation,  but  lesves  '  tbe  roota  to 
send  up  a  fresh  supply  of  stems.  In  the  general  under- 
standing of  mankind,  I  believe  that  this  ia  the  definition  of 
underwood,  and  I  am  disposed  to  think  that  that  is  the 
description  of  underwood  (o  which  the  statute  of  £liEa- 
beth  properly  applies.  But  whether  that  be  ao  or  noti 
we  £nd  the  word  saleable  in  that  statute,  and  I  thiidc  hj 
the  words  "  saleable  underwood,"  which  were  under  coa* 
sideration  in  Rex  v.  Miifieid  (a),  we  are  not  to  consider 
that  as  saleable  underwood  which  is  in  s  fit  state  to  be 
suld,  but  such  as  was  originally  intended  or  destined  far 
sale,  in  conlradislinction  to  such  as  was   to  be  uaed  for  ^ 

fuel,  and  other  purposes  of  the  estate.     1  am  of  oi»nion,  ,,  ■; 

tliat  the  proper  construction  of  the .  words  "  saleable 
underwoods,"  is  that  description  of  underwood,  of  whicbj 
at  the  lime  it  is  originally  planted,  future,  sale  ia  one  of 
the  main  objects  of  its  culture.  When,  iberelbre,  we 
find  that  it  is  clearly  destined  for  a  perfectly  diiferent  pur- 
pose, I  think  we  are  not  #t  liberty  to  consider  it  as 
coming  within  the  denomioation  of  saleable  underwood. 
There  Sre  many  places  in  which,  from  the  nature  of  tUe^ 
wood,  it  can  only  have  beeii  intended  for  underwood. 
Hazels,  for  instance,  can  nerer  be  iptended,  and  froi»; 
W)  lO'East,  la9. 
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(heir  natBre  caaiiot  grow  up,  to  be  large  trees,  and  jet 
""^  are  «zlm»el;  valuable  for  underwood.  Where  there  are 
'„.  liUige  plabUtioDs  of  this  descriptioD,    the  very  nature  of 

BiTUin    ^  ^ood  iAports  that  they  must  hare   been  planted  for 
"*'  pnfit  by,sale.  aod  that,  sale,  was  the  chief  object  of  their 

iiuG«.  OultivatioD..  But  what  is  the  case  with  respect  to  6r3  and 
Iradi^B?'  jTrees  of  that  description  are,  I  believe,  the 
kut  vduable  which  can  be  planted.  In  general,  the 
principal  object  of  planting  them  ia  for  tbe  purpose,  of 
■ballet,  aod  not  of  deriving  profit  by  sale.  This  case 
&]da.«xpreMly  that  the  original  object  of  planting  ihe 
fir*  aod  latches  vtas  to  afford  protection  to  the  oaks  and 
ubes,.  which  are  trees  of  a  slower  growth,  and  require 
thetter  in  their  infant  state.  Shelter  and  protection  were 
therefore  Ae  primary  objects.  When  the  larches  and  lirs 
■re  cut,  what  is  the  purpose  in  view  i  They  are  cut  for 
thaipnrpMe  of  thinning  the  plantation  and  giving  more 
■pace  to  the  oaks  and  ashes  in  tlieir  progressive  grow  tJi. 
Itis  eoacaded  then,  they  are  nut  cut  expressly  with  a  view 
Id  sale  or  profit.  If  these  were  llie  objects,  and  the 
pwprieton  nislted  to  cut  down  his  firs  and  larches  when 
Ite  ipiice  was  high,  what  would  be  the  consequence? 
Hia  Oflhs  add  ashes  would  be  exposed  to  the  weather,  and 
the  most  valuable  part  of  his  plantation,  perhaps,  de- 
■troyed.  But  it  is  quite  obvious  that  these  trees  were 
planied  merely  for  the  purpose  of  shelter  in  the  first 
malaoce,  and  of  thinning  when  the  young  limber  trees 
required  moiie  space.  Some  of  these  trees,  it  is  true, 
wer^  4old  for  pro&t,  and  it  appears  tliat  many  of  them 
were  frotn  diirty  to  forty  feet  high.  Certainly  trees  of 
BUcb  a  beight  do  not  accord  with  one's  notion  of  under- 
wiibd,  in  its  popular  sense  and  acceptation.  But'vve  are 
not  to  consider  this  case  with  reference  to  the  height  of  the 
iMCi,  Bor  tp  the  actual  purpose  to  which  they  have  been 
applied  when  cut;  we  must  look  to  the  primary  object 
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Tor  which  tbcy  were  origiiidy  planted.  It  is  <{uile  clear 
(hat  protit  wan  not  the  sule,  Kor  men  the  princifXil  Q^jaot 
of  planting  these  trees,  and  dw  iw^toF  afterwards  Bdliog 
does  not  make  it  saleable  Jinderwood  within  the  statuta  j 
of  Elizabeth.  1  think  it  would  lead  to  the  moat  BUActiip*- 
ous  consequences,  if  property  of  ibis  deacriptipn.  were 
held  liable  to  be  rated.  It  is  ,a  great  iwtJMid  purpQBeto 
encourage  the  growth  of  timber.  .  The  proprietor  of  an 
estate,  when  he  dedicatej  his  .land  to  the  growth  oT  tUBr 
ber,  foregoes  all  present  profit,  and  lool^a  ,tQ  temua«-a> 
lioD  at  a  distant  period.  Iflhis.it  to  be.  considered 
saleable  underwood  from  die  time  it  is  plaated,  tbep, 
according  to  Rex  v.  Mirjieti,  it  must  be  rate^  not  fn^,^)y 
iathBjrear  in  which  it  is  cut  down,  but  ijt  e^ery  yei)r  iif 
which  it  is  growing.  Such  a  result  would,  be,  moat  fp-r 
jurious  and  unjust.  Here  the  proprietor  of  aa  estate 
devotes  340  acres  of  liia  laod  priocipally  to  the  growth 
of  limber,  and,  witii  a.  view  to  encourage  the  grq^vlb, 
iic  plants,  at  an  enormous  expepce,  a  coosidaable.quaqT 
lityuf  fir  and  larch.  Is  he  then  tP  incur  not , only  that 
expence,  but  also  to  subject  himself , to  an  apmuLcluM'gK 
upon  the  fiis  und  larches,  when  thepfsriod  ip^cbat^qt 
ivhen  we  will  derive  any  profit /rom  hi»  p4pt)(ifln.?  J 
cannot  tliiiik  it  was  the  intentipu  «f  th^  If^latufe,  ^ 
passing  the  4.$  Elix.  to  bring. iato  chaijge  pr<}BErty  (jf:^ 
description.  In  general,  that  -Statujfe  seeop  -to  cq^tem^ 
plate  that  description  of  property; which  annually  y^ekU.^ 
]H-ofit.  This  is  properly  whicb  in  general  yields  no  atHii44 
profit.  It  maybe  true  ttMt.  die  firs  aivl .  l^urchf  s  wc^ 
originally  planted  partly  with:  a./ww  to,  profits  bBt^  '^ 
main  object  was  the  protectwa.of  ,tbe  tiiB^r.  .  foiA^t^ 
reasonrit  appears  to  me,  tbal>  wtMw  this  be  uqder>V9ffj' 
at  all  or  not,  it  is  not  to  be.coosider^d.Mi/ea&Je.under.vwd 
within  the  meaning  of  the  statute.  i  i 
X.S: I 
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1823.  HoLBOTD,  J.^ — From  the   statement  of  tbU  case,  it 

"■^^^        appun  to  me  that  these  caoaot  be  considered  "  Baleable 

,,  underwoods"  within  the  meaning  of  those  words  as  used 

inHtliTAHTi  ""  *°  'Wtute  of  EUxabetk.     Considering  those  words  in 
of  the  sense  of  which  they  are  used,  I  appr^end  the;  must 

BRiiwE.  be  understood  in  their  general  and  p<^ular  sense,  unless  it 
can  be  made  to  appear  from  other  parts  of  that  statute,  or 
from  other  statutes,  that  they  were  intended  to  haw  a 
more  estensiTe  construction.  It  has  been  argued,  ^vith 
great  ingenuity,  that  under  the  denomination  of  under' 
wood  is  to  be  taken  all  wood  which  is  under  the  c|ualjt;y 
of  timber,  and  has-  not  become  timber.  I  cannot  agree 
vith  that  argument;  for,  according  to  the  decision  of 
the  Court,  in  Rex  v.  Mirfteld,  that  notion  was  never  enter- 
tained. It  certainly  b  uot  agreeable  to  the  general  un- 
derstanding of  the  word.  The  term  "  underwood,"  ac- 
cording to  general  understanding,  is  more  applicable  to 
what  is  called  coppice  wood,  in  contradistinction  to  kaut- 
bois  or  high  wood,  and  is  not  oonsidered  as  extending  to 
all  wood  which  is  not  timber.  The  great  division  is 
hauiboU  and  subboit.  There  are  three  species  of  wood, 
which,  by  the  common  law,  are  timber,  oak,  ash,  and 
elm ;  but  if  the  enlarged  interpretation  now  attempted 
to  be  g^ven  to  the  word  "  underwood"  were  to  prevail, 
it  would  extend  to  beech,  aspin,  horse- ches nut,  lime 
and  walnut  trees,  in  those  places  where  they  are  not 
timber  by  the  custom  of  the  countiy.  I  think,  how- 
ever, that  the  construction  of  the  word  is  not  to  be 
t^en  to  this  extent.  But  even  if  firs  and  larches  came 
urithin  the  definition  of  underwood,  still  if  they  did 
not  satisfy  the  description  of  '^saleable"  underwood, 
they  would  not  be  rateable  under  the  statute  of  EHza- 
b^h.  Now  if  we  look  to  the  different  objecU  of  rate 
in  that  statute,  they  are  such  as  generally  yield  an  anmul 
renewal  of  profit.     That  may  he   said  even   of  a  coal 
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nine ;  for  wben  ones  it  is  (^ened,  it  iffordi  «  reneml  ,  1833. 
of  pro6ts  as  long  as  it  is  worked.  Undenroods  are  ia  ^"""^ 
general   considered  as  yielding  an   annual   profit ;    and  ,,     " 

tbough  in  fact  the;  are  not  cnt  annuaUy,  yet  there  >re  ,  "^ 
successive  renewals  of  profit,  upon  which  a  rate  may  of 

attach.  Firs  and  larches  are  clearly  not  underwood  in  iiiiDaK, 
tliis  point  of  view,  because  when  once  they  are  cut,  the 
roots  die  in  tlie  ground,  and  there  ia  no  renewal  of  pro* 
£t.  One  mode  of  ascertaining  whether  these  can  be 
considered  saleable  underwoods,  is  to  look  to  the  ol>> 
jects  to  which  tiie;  are  applied,  wkI  the  mode  of  manage- 
ment  adopted  from  time  to  time.  Now  the  case  finds, 
iliat  the  principal  object  of  planting  was  to  afford  shelter 
and  protection  to  the  oaks  and  ashes,  which  are  more 
valuable  trees.  When  the  firs  and  larches  were  cut,  it 
was  not  to  niuke  a  profit  of  them,  but  expressly  for 
the  purpose  of  giving  more  space  to  the  young  timber 
trees.  It  may  be  true,  that  the  thinnings  were  carried 
to  a  profitable  account,  but  the  main  dbject  of  thinning 
die  plantation  was  in  aid  of  the  cultivation  of  timber 
trees,  to  which  tiie  proprietor  looked  as  the  principal 
source  of  advantage.  Occasional  profit  seems  only  to 
have  been  derived ;  for  on  one  occasion,  when  eighteen 
acres  were  cut,  no  profit  was  made  of  them.  This  fact. 
shews  that  the  original  purpose  of  planting  them  was 
Got  solely  with  a  view  to  profit,  but  principally  as  « 
xhelter  for  the  oaks  and  ashes.  Tberafpre,  even  sup' 
posing  the  trees  came  under  the  detwmination  of  under" 
wood,  still  they  are  not  laleable  underwood  within  the 
meaning  of  iliis  statute,  and  are  consequently  not  rate* 
able. 


Best,  J. — lam  of  the  same  opinion.  It  has  been 
urged  very  properly,  that  the  statute  of  Elizabeth  ought 
to  receive  as  extensive  a  construction  as  possible,  becauso 
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b;  eiteDdhig  in  4^>eratioii,  m6  embrami^  more  rateable 
oE^ctB,  tti«  burtbea  of  parochiat  taxation  will  be  more  < 
equalized.  I  entirely  concur  in  die  tratb  of  that  observa- 
tieii,  and  if  the  legislature  ccfnld  have  contemplated  at 
the  time  thii  statute  waS  passed,  that  new  descriptions 
of  property  wOuld  biV6  come  into  existence,  it  is  bigfalj 
probable  that  term*  more  extensive  than  the  statute  con- 
taitis,  would  have  bees  mtroidueed  to  embrace  this  descrip- 
tion of  property.  But  we  are  to  construe  the  statute  as 
we  find  it.  The  statute  only  appliei  to  such  prop^iy  as 
in  fact  produces,  or  may  be  cpnstdered  as  producing, 
some  annual  profit.  The  subjects  enomerated  are  lands,, 
houses,  tithes  impropriate^  propriatioBs  of  tithes,  coal 
tiaaei,  of  saleable  underwoods.  It  is  to  be  obseirved, 
that  when  this  statute  was  passed,  saleable  underwoods 
were  much  mQl«  in  use  than  at  present.  At  that  period, 
uttderwood  constituted  the  chief  fuel  of  the  country, 
dud  was  cultivated  in  great  abundanco  in  die  neighbour- 
hood of  towns.  In  more  modern  times,  coal  has  been 
brought  into  use,  and  underwoods  hsve  been  grubbed 
up,  and  the  latid  turned  to  a  more  useful  account. 
Ilie  first  four'fiubjdcts  of  rate  mentioned  in  the  statute, 
lire  clearly  such  as  yidd  an'  maavi  profit.  Why  coal 
mines  were  so  specifically  mentioned  may  reasonably 
be  accounted  foT.  When  the  framers  of  the  act  pro." 
frased  to  htte  kiiiderwood,  it  Was  no  doubt  upon  die 
|»inciple  that  it  produced  an  annual  profit.  Upon  which, 
it  wortld  be  veiy  naturally  suggested,  « If  you  rate  un- 
derwood, why  not  rate  coal  mines,  which  produce  a 
profit  to  the  owner  of  the  soil."  It  is  highly  [vobable 
that  it  was  upon  some  such  suggestion  as  this,  that 
coal  mines  were  introduced  into  the  statute.  Coal 
mines,  when  worked,  do  produce  something  like  an 
annual  profit,  and  are  therefore  very  properly  the  sub- 
ject of  rate.      Now  the  queslim   arising   in  this  case 
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isy  what   description  of  udderwood  was  meant   by  tbe        1623. 
legislature  when  the   statute  was  pawed.     It  ir  argued,        ^"'~' 
that  eveiy  species  of  wood  whkh  ia  noti  proper]]* ipcak-      "•Kino 
log,  timber,  niust  be  considered  naderwobd>  andtbero-  ^'"^ 

fore  rateable.     I  think  th«  tnke  conatniotioii  of  tbta  Bt»-  of 

tuts  will  not  support  that  a^Mment;  Tba  legitlatate  bbidgV. 
have  expressed  themselves  moat  aocniatclf,  forthepo^ 
pose  of  shewing  what  they  inlabded.  Tliey  hav«  not 
confined  themselves  simply  to  the  Me  of  tbe  word  " UK- 
derwood  ";  for  it'  they  had,  that  #oald  have  let  in  the 
argument  now  urged ;  but  Atey  hare  'qualified  dia  uae  «f 
the  term  "  underwood,"  by  introducii^  ifaeword  "ade- 
able,"  thereby  shewing  that  they  did  not  mean  every 
species  of  wood  which  is  not  timber.  '  Bytiie  woids 
"  saleable  underwood,"  is  oleaify  meant  that  dcflenption 
of  wood  wliich,  wlien  once  planted,  knd  after  being  cut, 
produces  new  Khonti^,  whii^  at  regular,  certam,  and 
known  periods,  may  be  cut  down  and  sold  for  a  profit. 
These  are  the  sorts  of  wotxl  ^hich  were  contemplated 
and  which  come  as  iicariy  to*  an  annnd  produfce  n 
possible.  The  legislature  never  could  intend  by  these 
words,  to  comprehend  perishable  trees,  which,  when  cift 
down,  are  no  longer  profitable,  producing  no  new 
shoots,  and  yielding  no  renewal  of  profit  Irom-  the 
stools.  It  is  true  in  this  case,  that  the  citttii^a  of  the 
firs  and  larches  produced  a  profit ;  but  It  is  not  every 
thing  that  produces  a  profit  which  is  rateable.  Thie 
wood  which  is  to  be  rated  is  that  upon  which  a  profit 
can  with  some  degree  of  certainty  be  calculated  at  the 
time  when  it  is  planted.  From  underwood,  properly  so 
called,  the  cultivator  may  calculate,  with  some  d^^ree 
of  certainty,  upon  deriving  a  profit;  but  that  is  by  no 
means  the  case  with  respect  to  firs  and  larches.  Now 
here  the  cultivator  of  the  firs  and  livdies  did  not  oti- 
ginally  contemplate  a  profit  by  the  sale  of  them.    He  did 
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1828.  not  plant  for  the  purpose  of  sale  roerel;.  .  It  is  founfl 

^'^^  in  the  case,    that  the;  were  planted    expressly  for  tbit 

'**  ^'"*  purpose  of  nnniBg  the  young  timber  trees,  ■  which  wOuH 

"The  be  destroyed  by  the  wind,  unless  they  had  die  protectifMi 

iHHAarfAMT*         -         ,  ,  ,  n      ^ 

of  of  other  trees  of   «  qmcker  giowtb.      Irront   may  nn- 

brimb!  donbtedly  have  been  made  of  them,  but  that  was  a 
secondary  consideration ;  the  primary  object  wax  the 
caltivstioD  of  the  timber,  to  which  the  pn^uietor  looked 
as  the  source  of  remuneration  for  his  trouble  and  ex- 
pence.  I  agree  with  my  Brother  Batflof,  that  if  Has 
species  of  property  were  to  be  made  the  subject  of  a 
poor  rale,  it  would  have  a  direct  tendency  to  check  the 
cultivation  of  timber,  because  no  man  would  embark 
his  prop^iy  in  undertakings  of  this  nature,  which  hold 
out  only  a  remote  prospect  of  ■  advantage,  if  in  the 
-mean  time  his  plastation  is  to  be  sulgect  to  a  pei^ 
manent  rate.  It  has  been  argued,  that  this  case  may 
be  compared  to  the  liability  to  pay  tithes.  This  is  not 
at  all  like  a  case  of  tithes.  Every  species  of  wood 
which  ia  not  timber  by  ccmimon  law  or  custom,  is 
titheable ;  but  there  cannot  be  a  custom  to  impose 
.  poor  rates  upon  a  species  of  property  which  was  never 
conudered  a  subject  of  rste.  Mo  resort  has  been  had 
to  any  other  definition  of  underwood,  than  that  whidi 
is  given  by  ixtrd  Cokt ;  but  1  think  that  definition  does 
not  help  the  argoment.  We  alt  know  that  underwood 
is  generally  let  to  the  tenant  of  a  farm,  and  when  that 
is  the  case,  a  stipulation  b  introduced  into  the  lease 
that  the  tenant  shall  beat  liberty  to  cut  underwood  at 
ten  or  fifteen  years'  growth ;  but  cou|d  it  be  argued, 
that  within  the  spirit  of  this  permission,  the  tenant  might 
cut  down  his  landlord's  fir  plantation  i  In  such  a  case 
a  Judge  would,  I  apprelieiuJ,  have  no  dilficulty  in  tell- 
ing the  Jury  that  fir   plantations  did  not  come  within  a 
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ficeitce  to   cut  underwood.     If,  however,  this  is  to  be 
considered  underwood,  stiU  it  is  not  saleable  underwood 
vidiin  the  statute,  and  canint  be  rated. 

Order  of  Sesaiora  co^nned  (a). 

W  See  Year  Books,  40  Edw.  S.  J5.  41  Edw.  3.  6.  SO  Edw,  3. 
10.  7  Hen.  6.  38.  II  Hon.  6.  1,  Slat.  35  Hen.  8.  c.  17.  i.  is. 
Goib.  4.  Cro.  Eliz.  j.  413.  4  Hep.  31.  Moore  339.  Co.  Ut.  SB. 
^UbI  Ceuu.  174.    Cro.  Jic.  314.    Moore  «lt.  and  Bro.  Abr.  tit. 


TIjeKiNG  V.  Weir  and  Others. 

X  NDICTMENT  against  (he  defendants  for  assaulting  if  a  warrant 
Jumes  Rilckie,   one  of  the  constables  of  the  parish  of  ^collmbte  b? 
fVoolwich,  in  the  due  execution  of  his  office.     Plea,  Not  "'""•  ••?  "•■? 
Guilty.     At  the  trial  before  Richards,  C.  B.,  at  the  Kent  where  Jitbin'' 
Summer  Assizes,   1822,  it  appeared  that  the  defendants  uoVof*ttI^* 
were  servants  of  the  Kent  Water  Worh  Company,  having  JI^J*^',Vdi 
the  superin tendance  of  their  steam  engine  and  premises,  rected  to  him 
rilnate  in  the  pnrlsh  of  St.  Paul,  Deptford.     Tlie  com-  oJBS'iria°n 
fony  having  been  assessed  by  the  commissioners  under  ^^Jhe"uH^"h^ 
fe  Woolwich  Poor,    Paving  and  Watching,    and  New  *=■  "'  *'"":'' 
„     ,     .  r        ,  1  ,       he  U  a  coDsta- 

l^aot  Ads,  retused  lo  pay  the  assessment,  upon  the  ble.  There- 
pound  that  they  were  not  legally  rateable,  and  conse-  ^'a^^J'^r' 
guently  a  distress  m  as  levied  upon  their  premises  at  ^VI'^M  ■  ™'o 
Deptford,  under  a  warrant  directed  "  To  Charles  Sargent,  "  to  the  con- 
one  of  the  collectors  of  parochial  rates  of  the  parish  of  parish  of  tv., 
Woolmch,  in  the  county  of  Kent,  to  the  constables  of  the  ^^  ^liSt- 
uid  parish,    and  to  all  others,   bis  Majesty's  officers,  je»ty'»  officen 

whom  these 
may  conceill>'* 
wJ  a  constable  of  H'.,  in  attempting  (o  execnte  it  la  the  parish  of  D.,  was  •»• 
UBlted :— Held,  that  die  assault  was  jnsllfiable. 


Tke  Kine 
Wnr. 
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ithom  tbwe  omy  eoocent."  Oa  ihe  18lh  of  7uRe,  1821, 
tbs  proaecutor  Silckie,  wilk  an  assistant,  entered  the 
premise!,  in  execntilio  of  this  warrant,  when  they  were 
forcibly  expelled  by  die  defeDdants,  without  being  able 
to  effect  their -object.  This  wu  the  assault  complained 
of.  It  was  objected  for  the  defendants,  that  as  the  war- 
rant was  dilrected  to  the  constables  of  Woolwich,  and  all 
other  cODitablea  generaily,  ihe  prosecutor,  who  was  a 
constable  of  tVootmch,  was,  by  the  language  of  the  war- 
rant, limited  to  act  within  die  jurisdiction  of  that  parish 
only,  and  bad  no  authority  beyond  it;  and  that  conse- 
qoeolly,  as  he  had  servod  the  warrant  in  the  parish  of 
St.  Paul,  Deplford,  be  had  acted  illegally,  and  the  in- 
dictment could  not  be  sustained.  1'he  case  of  B/atcher 
'  J.  Kefop  (a),  was  cited  in  support  of  the  objection,  which 
was  orer-ruled,  but  the  learned  Judge  reserved  the  point 
for  the  conuderatioa  of  the  Court  upon  a  motion  to  enter 
a  verdict  of  N~ot  Guilty,  and  the  defendants  were  found 
guilty. 

Marryat,  in  Mickaelmtls  Term  last,  obtained  a  rule 
nisi  lo  set  aude  the  verdict  of  guilty,  and  enter  a  verdict 
of  not  guilty. 

Taddif,  Serjt.,  Andrews,  and  Claridge,  now  shewed 
cause.  There  is  a  manifest  distinction  between  the  present 
case  and  Blatcher  v.  Kemp.  There  the  warrant  was 
directed  to  each  constable  of  the  county  within  bis  own 
district,  and  conseijuently  each  was  limited  to  his  peculiar 
jurisdiction ;  here,  the  warrant  is  directed  generally  to  all 
Ihe  constables  of  Woolwich,  and  to  all  others,  and  the 
prosecutor  b^i^  one  of  those  constable,  was  authorized 
to  act   any  where   within   the  county  of  Kent.       The 


(a)  1  H.  Bl.  17,  a 


1 
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language  of  the  warrant  does  not  restrict  any  one  of  the        igss. 
parties  to  his  own  particular  parish,  and  where  the  direc-        w^^ 
lion   k    to    particular   constables,  it  is  quite  imsuterial      The  Kins 
whether  tliey  are  mentioned  by  their  names,  or  by  their        Viia. 
d«criptioii3  as   consUbles  of  any  |)articular  place.     Tbit 
my  distinction  ia   taken  by  Lord  Matt^ld,  io  B/atcher  i} 

V,  Kemp,  'l^ere  does  uot  appear  to  be  any  case  in  the 
books  precisely  similar  in  its  circumstances  to  the  present, 
acitfaer  is  there  any  case  Io  be  found  in  which  it  is  held, 
tut  such  a  description  of  die  coBstable  as  the  present  is 
ieiuliQcient  to  givi:  a  general  jurisdiction  over  tbe  county 
^1  large.  I'he  oBice  of  a  constable  ia  ibe  material  part 
of  his  description,  and  is  at  least  as  extensive  as  that  of 
bis  name.  Where  a  warrant  is  directed  Io  all  the  con- 
stables of  a  county  generally,  each  is  undoubtedly  limited 
Ip  bis  own  parish ;  bnt  it  is  not  so  here.  The  desiguatio 
personarum  here  is  full  and  distinct,  and  must  clearly  be 
ititended  to  cover  tiie  entire  jurisdiction  of  the  magistrates 
under  whose  nudiority  the  constables  are  to  act.  Tbe 
authority  of  Lord  Hale  (a),  seems  to  support  this  con- 
struction ;  for  he  says  "  If  a  warrant  be  directed  to  the 
,eanstable  of  D.,  he  is  nut  bound  to  esecule  it  out  of  the 
precincts  of  his  conslablewick ;  but  if  he  doth,  it  is 
good."  Ami  again,  "  If  a  warrant  be  directed  by  a  Jus- 
tice of  Peace  (o  ilie  coastable  of  D.  to  arrest  a  felon,  he 
is  not  bound  to  go  out  of  the  fill  where  be  is  constable 
Io  execute  the  warrant ;  but  yet  if  he  do  execute  it  in 
snother  vill  it  is  good  enough;  for  he  acts  herein  not 
simply  as  constable  of  D.,  but  by'  virtue  of  the  Justice's 
warrant."  (6)  It  is  true  thpt  this  is  said  in  cases  of  felony, 
but  the  principle  seonis  to,  be  the  same,  and  to  be  equally 
applicable  to  civil  process,  and  it  is  recognized  in  the 
more    recent  case  o(  R«x  v.  Kendall  {c),  by  Holt.C.  J., 

(a)   1  Hale'aP.C.  c.W,  p.581.  (c)  5  Mqd.  81. 

(/«)  a  Halt's  P.  c.  c.  ly,  p.  110. 


CASES  IK  THE  KINGS  BEKCH, 
withoDt  an;  qualification.  The  case  of  Rex  v.  Ckandler(fl)f 
though  apparently  opposed  to  this  argument,  vnH  bcA 
hear  out  the  contrary  poaitton,  because  there  was  do  posi- 
tive decbion  there  upon  (his  point.  It  is  also  said  by 
Dr.  Burn,  "  If  a  warrant  is  directed  to  two  or  more 
joitilly,  yet  any  one  of  them  aloue  may  esecule  it."(fr) 
Lord  Cofce  also  lays  down  the  same  rule;  and  says,  "  If 
a  sheriff,  upon  a  capias  directed  to  him,  make  a  warrant 
to  four  or  three,  jointly  or  severally,  to  arrest  the  defrad- 
niil,  two  of  them  may  arrest  him,  because  it  is  for  tbe 
execution  of  justice  (c).  This  b  a  dicluot  directly  in 
point,  applied  to  a  case  of  ciTil  process,  and  supported 
by  a  powerful  reason,  namely,  the  execuUon  of  public 
jtisiice.  Upon  all  these  audiorities,  therefore,  as  wdl 
aa  for  the  furtherance  of  justice,  it  seems  clear,  that 
wherever  there  is  a  general  direction  to  all  the  constables 
of  a  county,  any  one  of  them  may  act  in  any  part  of  the 
county,  and  as  the  constable  here  has  acted  strictly  upon 
iliat  principle,  there  is  no  ground  for  the  present  ap- 
plicadon,  and  this  rule  must  be  dischai^ed, 

Manyat,  Gurnt^,  and  Bolland,  contri,  were  stopt  by 
the  Court. 

Bayley,  J. — It  is  of  great  importance  that  accuracy 
sliould  be  observed  in  the  direction  of  process  of  llua 
nature,  in  order  that  the  party  who  is  to  submit  to  it  may 
know  that  it  is  executed  by  a  person  having  authority  for 
that  purpose.  Questions  of  die  deepest  inteKst.  may 
depend  upon  his  knowledge  of  that  fact,  because,  in  caae 
of  resistance,  where  the  death  of  the  perstm  serving  the 

<<i}  1  Lord  Ra;m.  546.  Cartb.  (c)  Co.  Lilt.  181  a.  Vide  SHI- 
SOB.  MM  ».  Green,  5  East,  JS3 ;  and 

fftfl  Clietwynd'«Boni.J.P.  lit.  Prtilidgt  v.  fVeniinan,  i  Dow.  & 

An-al,  174,  ciling  SalioD,  cl6'J.  Ry.  T.  K.  43. 


EASTER  TEUM,  FOURTH  GEO.  IV. 
process  ensues,  that  resbtance  ma;  auume  the  different 
characters  of  murder,  manalaughter,  or  justitiabie  homi- 
cide, according  to  the  validity  of  the  authority,  and  bii 
knowledge  of  it.  I  agree,  that  where  a  warrant  is  di- 
rected to  au  individual  by  name,  iiis  jurisdiction  is  co- 
eitensive  with  that  of  the  Justice)  who  s^ed  it,  and  in 
such  cases  the  parly  served  need  only  be  informed  of  the 
name  of  the  party  serving  it.  On  the  other  hand,  where 
it  is  directed  generally  to  al]  the  ofiScers  of  a  district  by 
ihe'tr  name  of  ofiicc  only,  each  one  is  limited  to  the  juris- 
diction of  Ills  own  particular  parish.  The  present  is  a 
middle  case.  The  warrant  here  is  directed  specifically  by 
riie  oflicial  character  "  to  Uie  constables  of  Woohcich" 
and  the  question  is,  to  what  extent  of  jurisdiction  they 
are  limited.  I  am  of  opinion,  that  both  from  the  cases 
iriiich  have  been  decided  upon  this  subject,  and  from 
the  plain  reason  of  the  thing,  each  is  limited  to  his  own 
parish.  The  authority  was  given  to  Ritchie,  ai  constable 
of  fVaolwkh,  not  personally  as  A.  B.  nor  generally  as 
one  of  the  constables  of  the  county,  and  therefore  i  think 
he  hfld  no  authority  to  act  beyond  the  parish  of  Woolwich. 
Tltis  distinction  is  expressly  taken  in  the  case  of  The 
ViHeige  of  Ckorlei/  {{(),  where  it  ia  said,  "  if  a  warrant 
be  diiecled  to  all  constables,  &.C.  generally,  it  shall  be 
taken  respectively,  and  no  constable  can  execute  the  sapie 
ont  of  his  precinct."  And  this  is  founded  in  good  sense 
and  reason,  for  the  name  of  a  constable  is  a  thing  easy  to 
be  learnt,  and  hkely  to  be  known,  but  his  character  and 
office  are  not,  at  least  beyOnd  the  limit  of  his  own  paririi, 
and  no  man  is  bound  to  know  that  he  fills  the  character 
when  he  goes  out  of  his  own  parish.  The  same  diatinc- 
tion  is  expresitly  taken  by  Hoil,  C.  J.  in  Rex  v.  Chandler, 
when  he  says,  "  wliere  a  wairaot  is  directed  generally  to 

(«)  1  Salk.  176. 
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jjriri^  all  constables,  it  ahall  be  taken  respectivelj  to  escli  of 
_*^^  them  within  their  several  datricts,  and  not  to  tiie  constabk 
**•**"•  of  one  parisfa  to  lake  a  distress  in  another  parish,"  In 
VtM.  addition  to  these  is  Tooley's  case  (a),  which  bears  very 
■troRgI;  and  pointedly  upon  the  present,  for  it  goes  tb^ 
fiill  length  of  determining,  that  wh^e  a  warrant  directed 
to  the  constable  of  one  parish,  is  executed  in  another, 
resistance,  and  even  the  death  6f  tiie  cousiiible,  is  justi- 
fiable ;  and  that  case  was  veij  similar  to  the  present,  for 
there  the  warrant  was  directed  to  the  constable  by  his 
official  character  only,  without  any  limitation  in  terms. 
Upon  the  whole,  therefore,  whether  I  consider  the  law  as 
settled  by  the  authority  of  the  cases,  or  tlie  Just  reason 
and  propriety  of  the  thing,  I  am  of  opinion  tliat  no  con- 
stable is  justified  in  executing  out  of  his  own  parish  a 
warrant  directed  to  bim  by  his  name  of  office  generally, 
and  consequently  that  the  prosecutor  in  this  case  has 
exceeded  his  authority,  and  the  defendants  resistance  wai 
justifiaUe. 

HoLBOTD,  J. — t  am  of  the  same  opinion.  I  think 
the  constable  of  Woolwich  had  no  authority  to  act  out  of 
liis  district.  I  take  the  govemhig  principle  to  be  this-; 
where  the  warrant  is  directed  to  a  constable,  describing 
hira  by  his  name  of  office  only,  it  conveys  no  special 
delegaUon  of  power  beyond  his  own  precinct.  lii  this 
case  the  warrant  is  directed  to  C.  S.  by  name,  aa  ad 
officer,  and  then  "  to  die  coostables  of  fVoolwich."  The 
efiect  of  the  latter  direction  is  to  give  them  power  as 
constables  men\y,  and  consequently  to  limit  their  author 
rity  to  the  district  in  and  for  which  they  are  constables. 
I  think,  as  Well  upon  the  authorities,  as  upon  reason  and 
principle,  the  constable  in  this  case  had  no  jurisdktioti 

(a)  1  Lord  Rayn.  ISOO. 
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beyond  the  parish  of  fVoolaick.    The  case  of  RegUia  t.        leaS. 
Tooley  seems  tu  me  to  be  quite  dtciaive  ol  tbe  point,  and        ^-w 
governs  the  present.     The  dicta  in  Hale  aba  ai^Mar  to     '''**  *'"* 
me  to  imply  the  game  congltuion.     itey  boldr  that  wbere         Vmmi 
awarrant  is  directed  to  a  pwticulaf  oiicar>  by  name,, he 
may  act  out  of  his  own  imtnodiate  jmitdiction. .   S»  it  ii- 
held  also  in  Rev  v.  Chandler.  .  Bat  «U  tbcK  oasea  aasumc 
that  the  warrant  is  directed  apecfallyby  name,  aadnot 
\fj  office  only;    and  thus  CMHtnicd,- 1  thiak  they  tend 
materially  to  contirm  and  atreiiglbQn  Reg^na  v.  TooUf. 
Upon  this  view  of  the  subject,  «nd  jipoa  the  »Mthori^ V 
the  cases  mentioned   by  my  learned  Br^jUier,   1  am  of 
opinion  that  the  service  of  this  warrant  waa  illegal,,  and 
therefore  that  this  rule  ought  to  be  made  absolute. 

Best,  J. — 'We  are  bound  to  take  care  that  the  office 
and  duty  of  constables  shall  rest  upon  a  clear,  broad,  and 
intelligible  principle,  so  that  tbe  constables  on  the  one 
hand  may  know  what  warrants  they  are  to  execute,  and 
where  to  execute  them,  and  on  the  other,  that  the  partiea 
upon  whom  tliey  are  tu  be  executed,  may  know  when 
wid  where  they  are  bound  to  ^bey.  Nice  distinctions  will 
be  productive  of  great  confusion,  and  will  often  produce 
that  resistance  wliicli  happened  in  Regina  v,  Tooley.  The 
plain,  clear,  and  broad  principle  upon  which  this  case  ia 
to  be  governed,  is  this,  namely,  that  tbe  magistrate  may 
direct  his  warrant  to  any  one  by  name,  or  direct  it  to  a 
person  by  his  official  character.  If  it  ia  directed  to  the 
party  by  name,  he  may  execute  it  any  where  within  (he 
limits  of  the  jurisdiction  of  the  magistrates ;  if  it  is  di- 
rected by  tbe  name  of  office,  it  can  only  be  executed  in 
the  district  where  llic  parly  is  an  officer.  Id  the  first  case, 
the  jurisdiction  given  tu  the  consUble  is  co-extensive  with 
that  of  the  signing  Justices ;  in  the  second,  it  is  limited 
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1823.        *°  ^^  "*"  pArticulu-  aod  penonal  district ;  and  ibis  seema 

■"v— '        to  me  to  be  obvious  to  coaunon  gieiise.    If  I,  beiDg  pi»- 

Tiie  Kins      gessed  of  an  authority  extending  over  a  certain  limi^ 

Weir.        appoint  another,  Ayname,  to  exetciae  that  authority  for 

me,  I  erideotly  mean  to  make  him  ny  repreMatative, 

and  to  give  him  a  jurisdiction  eqnd  to  my  own;  but 

if  I  appoint  bim  by  office,  .1  mean  only  to  give  biin: 

a  jurisdiction  limited  to  his. own  oflice,  and  inferior. to 

my  own.    Ilie  cases  alluded  to  by  the  Court,  partica- 

larly  R^na   v.  3W^,    and  Rex  v.  Chandler,  in  nqr 

opinion,  most  clearly  lay  down  this  rule  of  constnic- 

tion,  and  I  tlrinlc  we  are  bound  to  follow  that  rule  in 

the  jtfesent  case. 

Rule  absolute  for  enterii^  a  verdict 
for  the  defendant. 
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F  .     „.  IMS. 

WiNSTONE  and  Another  V.  LiHN. 

f^OVENANT  upon  an  indeuture  of  .apprenticeship.  DoclantiMi 

"pie  first  count  of  the   declaratioa  BtUed,  th«t  OD  11th  deotare  of'tp- 

JfrU^  1820,  by  indenture  made  belweeo  the   plaiotiSB.  ^^^^^' 

Thomas  Wimtone  the  elder,  and  Thomat  fVi/utone  the  nja»i*r  cote- 

Eaatedt  IQ 
jouDger,  of  the  une  part,  and  ibe  defeadint  of  the  odier,  coDiideraiioD 

fat  the  conisderation  of  UQl.  defendant  covenanted  with  ^  SoL?To'"iS. 

plalnliffs  tlial  he  should,  during  the  term  of  four  years,  '"™'^''i*  "?! 

from  the  date  thereof,  accurdii^  to  the  best  of  his  skill  bmiceu  of  a 

and  knowledge,  teach,  or  cause  to    be   taught,  the  said  for  foar  yean, 

T,  W,  the  younger,  in  tlie  trade  of  a  tobacconist  as  then  ^  jJSgeTdi 

followed  by  defendant,  and  ulso  should  find  and  provide  during  *^'* 

tim  with  suitable  and  sufGcient  diet  and  lodging  in  his  i,  A'^eneral 

dwdling-house,  in  a  like  manner  with  the  rest  of  his  fa- Je7^''(,fVT 

inilj,  he  the  said  2'.  W.  at  all  times  talui^  hia  meals  with  5f"*iS!I^A.** 

(be  IStli  July,  aTerrinp  a  refusal  to  Instruct  on  tliat  day  or  at  any  othor  time; 
■ad  3.  A  liiiiilat  breach  as  to  boarding  aod  lodging  on  tlie  *asw  day,  and  allegiag, 
tbat  on  that  day  tlie  master  compelled  the  apprentice  tn  quit  tbe  senrice,  and 
nAsed  to  maintain  and  keep  him,  oontrary  to  the  effect  of  tbe  corenaut.  Pleai, 
1.  Performance  of  the  roveaant  until  the  lOtb  JhIif.  i.  Willingneu  to,  maiptaia  and 
kMB  Ibe  apprentice  dnring  the  wliiile  term,  but  that  from  the  date  of  tbe  indenture 
■aid  the  lOIh  JuJy  ihc  appnniice  woidd  Dot  truly  and  faiUifiiUy  lerTB  defeodant,  nor 
antnd  to  bit  batlncaa,  but  n^fmcd  to  to  da,  and  aetling  forih  varioni  act*  of  mia- 
cmdnct  on  bis  pan  durinii  the  interval  ntentiDDed,  and  concluding,  tbat  on  the  IDth 
•Illy  tbe  apprentice,  a^iust  Ibe  uiclen  of  defendant,  qnitled  the  lertice,  declatiw 
iliat  he  woald  never  return  again,  wbarahy  defendant  uraa  hindered  and  preieuted 
frum  perfurininK  his  covenant.  3.  Readinesi  to  instruct  and  maintain  according  to 
Uie  effect  of  the  covenanl,  bnt  averriuf  neglect  and  refnial  of  apprentice  to  obey 
detendani's  lawful  comnianiis  on  the  lOth  Jalji,  and  a  refusal  any  longer  to  lerve 
Um,  and  absconding  on  tliul  day,  vh^reby  he  oat  prereoted  from  performing  his 
Mvoiant.  i.  Averring  a  wrongfnl  abaenca  of  the  appreaticc  on  Uie  iMi  jaljr, 
vlteteby,  &c.  ;  and  b.  A  denial  lliut  defendant  had  compelled  the  apprentice  to  qnit 
bis  lenice.  Replication  took  issue  on  tbe  first  and  fifth  pleas,  and  as  to  the  other 
pleas  there  was  a  confession  of  the  breaches  of  duly  mentioned  therein  ;  bnt  reply- 
inj,  that  on  the  tStli  Jutg  ttie  a|)|>re[itice  returned  to  defendant,  and  tendered  and 
emred  himself  to  serve  and  obev  him  according  to  iIh  indenture,  bnt  that  defend, 
ant  upon  recinest  refuaed  to  take  iiini  back,  tiC.  Demnrrer  to  the  replication  to  the 
EceoBd,  third,  and  fourth  pleas,  and  joinder  therein  : — Held,  tbat  cof  enant  wonld  Le 
■pan  ilie  indenture,  notwithstanding  the  miscondncl  of  tbe  apprentice  :-~Bcld  also, 
that  there  vb«  no  depsrlnrc  or  disrontinnancc  in  the  pleadings, 
VOL.  I,  '  Y 
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1823.  defendant  lu)  lus  family,  lod  not  m±  his  servsnts ;  tnd 
"""■^  that  by  virtue  of  luch  indonture,  T.  W.,  on  the  Ifl* 
'^'"•p™"^  AfTil,  in  the  year  aforeuid,  entered  into  ^«a&mllt  ser- 
Linn.  vice  according  to  the  tenor  and  effect  of  die  indenture, 
and  remained  in  inch  service  lurtB  ihe  time  after  nw*' 
lioiied.  Averment  of  breaches,  first,  that  althotq(h  pldn- 
tiffa  have  always  perfonned,  &c.  defendant  c&l  not,  nor 
would,  after  the  making  thereof,  to  the  best  of  his  skill, 
teach,  or  Canse  to  be  taught.  Mid  T.  iV.  the  said  trade, 
but  wholly  refused  so  to  do.  Second,  that  after,  &c.  to 
uit,  on  the  13tb  Juhf,  in  the  year  aforesud,  defendant 
whully  refused  then  or  at  any  other  time  to  instruct,  or 
cause  to  be  instructed,  said  T.  fF.  in  the  said  trade. 
Third,  that  defendant  did  not,  nor  would,  after.  Sec.  find 
and  provide  T.  fV.  with  suitable  and  suEBcient  diet  and 
lodging  in  his  dWellii^-house,  &c.  but,  on  the  contrary 
thereof,  on  the  said  13tb  July,  forced  said  T.  W.  to  leave 
)iU  service  before  the  expiration  of  the  time  agreed  upon 
for  his  remaining  therein  according  to  the  tenor,  Sec.  and 
refused  to  maintain  and  keep  bim,  contrary  to  the  tenor, 
&c.  to  the  damage,  &c.  Pleas,  1.  That  as  lo  bo  mudi 
of  the  supposed  breaches  of  covenant  mentioued,  as 
relate  to  not  teaching  said  T.  W.,  and  not  finding  and 
providing  him  with  diet  and  lod^ng  before  the  lOlh  Jafyf 
in  tlie  year  aforesaid,  defendant  says,  that  from  and  afiter, 
&c.  until  the  said  lOih  Jafy,  be  did,  to  the  best  of  his 
skill  und  knowledge,  teach,  or  CaUse  to  be  taught,  said 
T.  W.,  in  tbe  said  trade,  and  did  also  find  and  provide 
him  with  suitable  and  sufficient  diet  and  lodging  in  the 
dwelling-house  of  defendant,  according  to  the  tenor.  Sec. 
conchidiug  to  the  country.  2.  That  as  to  so  much  of 
ihe  said  supposed  breaches  as  relate  to  not  teaching  said 
T.  IV.,  and  not  finding  and  [voviding  lum  with  diet  and 
lodging  upon  and  after  the  10th  July,  defendant  says, 
he  was  ready  and  filling  to  teach  him  the  said  buainess. 
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wad  find  and  provide  him  wMi  diet  and  lo^ii^  Moording  1833. 
to  the  indenture,  during  the  wlide  of  die  nid  term,  bat  ^■"^''^ 
fae  did  not,  nor  woulc^  walk  audi  Uviy  serve  defendaat  u  '  ,. 
aa  apprentice  in  his  said  trade,  or  diligently  attend  to  the  ''"'"' 
concerns  ihereor,  but  aftarwards,  to  wit,  on  die  Ifltb 
April,  in  the  year  aforaaaid,  and  on  divan  other  da^  and 
times,  between  that  day  and  the  lOth  Jtdy,  wholly  refused 
so  to  do ;  and  on  one  of  those  daya  and  times  said  T.  W, 
did  wilful  damage  to  defendant,  by  damaging  a  cart  of  his 
of  a  large  value,  tlien  used  by  him  in  his  business ;  and 
■aid  T.  fV.,  on  severil  of  the  days  and  times  aforesaid, 
refused  to  obey,  and  advised  other  servants  of  defendant 
in  his  business  to  disobey  his  lawful  orders,  and  also  re- 
fused to  attend  to  the  lawful  remonstrances  of  defendant^ 
made  on  occasion  of  his  misconduct,  and  treated  himt 
defendant,  witli  insult  and  contempt,  and  refused  to  ren- 
der him  proper  accounts  of  his  monies  from  time  to  lime 
entrusted  to  him  as  such  apprentice;  and  that  defendant, 
on  the  said  lOlh  July,  ordered  bim  to  cast  up  die  day 
books  used  in  his  business,  and  it  was  the  doty  of  (he  s^d 
T.  W.,  as  such  apprentice,  so  to  have  done ;  but  he  m- 
solently  refused  so  to  do,  and,  on  the  contrary  thereof, 
against  the  positive  orders  of  defendant,  absented  himself 
from  his  service,  declaring,  tiiBt  he  never  intended  to  re- 
turn, whereby  defendant  was  hindered  from  teaching,  and 
from  finding  and  providing  bim  with  diet  and  lodging  ac- 
cording to  the  indenture,  as  he  would  otherwise  have 
done,  to  wit,  £cc. ;  concluding  widi  a  verification.  3d. 
1h?iX  defendant  was  always  ready  and  willing  to  teach  said 
T.  fV.,  and  also  to  find  and  provide  lum  with  suitable  and 
sufficient  diet  and  lodging,  according  to  the  tenor,  &e. 
but  said  T.  fV.  on  the  said  10th  July  refiised  to  obey 
tbe  lawful  commands  of  defendant,  or  any  longer  to  serve 
bim  as  an  apprentice,  and  of  bis  own  accord,  without 
licence,  and  against  tbe  wiH  of  defendant,  absented  him- 
Y  a 


WmsTOiii 


330  CASES   IK   THE   KINO's    BENCH»   . 

18^.  self  from  the  bouse  andsemce  of  defendant,  xAenbj 
defendant  was  hindered  from  performing  hb  covenant  as 
he  Would  otherwise  hate  done,  &c. ;  concluding  with  a 

^*"*       verification.    4.  That,  on  the  10th  July,  T.  fV.,  without 
the  leave,  and  against  the  will  of  defepdant,  wrongfully 
absented  himself  from  his  bouse,  and  from  his  service 
and  employment  as  an  af^preiltice,  wtereby  defendant  w9b 
hindered  from  performing  bis  covenant;  concluding  with 
a  verification.    And  5.  That  as  to  the  supposed  breach 
of  covenant  relating  to  defendant's  compelling  said.  T.  IV. 
to  leave  his  service,  defendant  did  not  compel  him  to 
leave  his  service  in  the  manner  alleged ;  with  a  conclusion 
to  the  country.    Isaie  on  the  first  and  fifth  pleas,  and  as 
to  the  second,  third,  and  fourth,  phdntiffs  repli^^  that 
after  said  T.fV.  had  been  guilty  of  the  supposed  miscon- 
duct and  breaches  of  duty,  in  those  pleas  mentioned,  and 
during  the  said  term,  8u:.  and  before  the  eibibiting  plain- 
tiffs' bill,  to  wit,  on  the  said  13th  July,  md  T.  W.  re- 
turned to  defendant,  and  tendered  himsejf  to  serve  him  as 
such  apprentice  and  was  then  and  there  ready  and  willing, 
and  offered  to  serve  defendint  then,  and  during  the  residue 
of  the  said  term,  and  then  and  there  requested  defendant 
to  receive  him  as  such  apprentice,  and  to  continue  to 
teach  him  the  said  trade,  apd  to  find  and  provide. him  with 
suitable  diet  and  lodging,  in  pursuance  of  the  said  in- 
denture ;  but  defendant  then  and  there  wholly  refused, 
and  from  thence  hitherto  ^tb  wholly  refused  to  teach,  or 
cause  him  to  be  taught,  the  said  trade,  &c.  apd  also  to 
find  or  provide  him  with  suitable  and  sufficient  diet  and 
.  lodging  according  to  the  said  indenture ;  concluding  with 
a  verification.     Demurrer  to  the  replication,  and  joinder 
in  demurrer. 

£«  Lawes,  in  support  of  the  demurrer.    The  first  and 
most  important   question  arising  on  these,  pleadings  js. 
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whether,  under  any  circanutaDGea  of  nuRooduct  on  the         ittS. 
part  of  an  apprentice,  lh«  muter  can  put  an  end  to  6te  *-^*' 

indentures.      If  ihe  indentures  of  apprentice^ip  in  this  «. 

case  import  a  niulualilj'  of  obligation  between  tlie  muter 
and  the  apprentice,  it  i>  quite  dear  that  thia  actioD  cannot 
be  maintained.  Tlie  contract,  on  the  part  of  the  sppcen- 
tice,  appears  to  liave  been  broken,  because  the  replication 
admiu  that  the  apprentice  bad  been  giiilty  of  die  miacoo- 
duct  imputed  to  him  bj  die  defendant,  whereby  the  Utter 
was  prevented  from  performing  hia  covenant.  The  con- 
dition here  is  mutual,  and  the  contnct  as  well  U  the 
consideration  ia  entire.  I^  bu  been  decided,  tfaat  a  maa- 
ter  is  not  obliged  to  take  back  an  apprentice,  or  return 
an;  part  of  the  premiuni,  if  he  bu  been  guilty  of  such 
tniscondnct  as  will  have  the  effect  of  prerenting  the  mas- 
ter from  performir^  bis  c<Hitract.  In  Ct0^  ▼.  Brown  (a) 
it  was  held,  that  if  an  apprentice,  aAer  serving  a  part  of 
his  time,  and  widiout  any  misconduct  on  the  master's 
part,  runs  away  and  enlists  u  a  soldier,  and  afterwards  is 
willing  to  return,  but  his  master  will  not  receive  him,  yet 
be  is  not  bound  to  return,  any  part  of  the  apprentice  fee ; 
and  there  Rkliards,  C.  B.,  said,  "  May  he  stay  with  his 
master  for  four  years,  and  then  run  away  wh«i  bis  ser- 
vices are  become  more  valuable,  and  is  the  muter  to  lose 
die  beneCt  of  that  service  ?  There  is  no  contract  to  bind 
the  master  ;  for  it  was  at  the  master's  option  to  take  him 
back  or  not.  The  master  performs  bis  contract  till  it  was 
put  an  end  to  by  the  apprentice."  This  seems  a  de- 
cisive authority ;  for  in  the  present  case  the  defendant 
was  ready  to  perform  bis  contract,  but  it  wu  put  out  of 
bis  power  by  the  misconduct  of  die  apprentice,  whose  act 
has  in  fact  dissolved  the  contract.  Unless  itis  held,  that 
the  contract  in  this  case  is  entire,  the  consequences  of  a 
contrary  decision  would  be  most  serious,  because  it  would 
be  competent  for  the  apprentice  to  absent  himself  until 
(b)  5  Price,  W7. 
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18SS.  the  lut  day  of  die  tenii,  and  then  come  to  the  master  and 
insitt  upon  his  right  to  maintun  an  action  for  the  breach 
of  covenant  in  not  teaching  and  maintaining  him.  It  is  a 
clear  principle  of  law,  that  where  the  performance  of  the 
contract  is  prevented  by  one  of  the  contracting  parties,  be 
cannot  complain  of  its  non-performance.  This  principle 
it  recognised  in  an  anonymous  case  (a),  which  was  an 
action  of  covenant  against  an  apprentice  for  leavit^  lus 
master's  service  ;  and  Holt,  C.  J.  held,  that  if  a  master 
licensed  his  apprentice  to  leave  him,  he  cannot  afterwards 
recal  that  licence.  Tliat  case  is  the  converse  of  this  case  ; 
for  here  the  apprentice  has  left  the  service  of  bis  master, 
expressing  his  intention  not  to  return  again,  and  upon  the 
same  principle  he  cannot  maintain  the  present  action,  on 
account  of  die  mutuality  of  the  condition.  Id  Kennt/ston 
y.  PreUoa  (i).  Lord  Man^ld  laid  it  down,  that  if  one 
party  is  ready,  and  offers  to  perform  his  part  of  the  con- 
tract, and  the  other  refuses  or  neglects  to  perforni  his, 
he  who  is  ready  and  offers,  has  ful6lled  his  engagement, 
and  may  maintain  an  action  for  the  default  of  the  other. 
It  follows  from  this,  that  unless  be  has  so  fulfilled  his  en- 
gagement, he  cannot  maintain  any  action.  In  the  present 
case,  the  defendant's  performance  of  the  covenant  is  pre- 
vented by  the  act  of  the  apprentice.  Analher  authority 
in  support  of  the  principle  already  nieuiiuned  is  1  Ro/. 
Abr.445,  where  it  is  held,  that  if.,^.  be  bound  to  jB., 
and  the  condition  is,  that  the  son  of  ^.  shall  serve  B.  for 
seven  years,  if  £.  take  the  son  mto  his  service,  but  after- 
wards during  the  term  command  him  to  go  from  him,  the 
obligation  is  not  forfeited,  lliat  is  the  converse  of  the 
present  case.  So,  in  the  case  of  Holcombe  v.  Hewson  (£), 
>t  was  held,  that  assumpsit  will  not  lie  against  a  publi- 
can for  not  taking  his  beer  of  a  brewer,  if  the  brewer  do 
not  continue  to  supply  good  beer.    This  case  is  distin- 

(a)  6  Mod.  70.  (6)  Douf.  691.  (e)  S  Cwnpb.  391. 
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guisbable  from  fVeaver  r.  Seuioiu  ia),  in  many  particu- 
lars. There  the  ctntract  was  not  entire  or  indivisible  * 
there  was  a  liberty  given  to  buy  malt  of  others,  and  the 
plea  did  not  connect  tbe  malt  purchased  with  the  order*.  X^hm- 
The  statutes  coDcennng  apprentioea  (b),  have  no  bearii^ 
upon  this  case,  and  are  indeed  entirely  out  of  ifae  qne«>- 
tion  ;  for  if  the  Justices  have  juriadiction  over  this  matter, 
it  IB  clear  that  the  plaintiff  never  could  sue  the  defendant 
for  damages  (c).  Grai/  v.  Cookwn.  Then  is  no  dis- 
liDction  in  principle  between  a  contract  by  parol,  and  ft 
ontract  under  seal,  because  if  misconduct  of  an  ordinary 
servant  will  dissolve  the  one,  it  will  have  the  same  efiect 
in  the  case  of  master  and  apprentice.  If  this  be  so,  there 
are  several  nisi  prius  cases  in  point.  Robuuon  v.  Hind- 
mart  (d),  Spain  v.  Jrtiolt  (e),  WiiUami  v.  Riee  (/).  This 
is  an  action  upon  a  common  law  contract  for  damages, 
and  it  must  be  construed  b;  the  mlea  applicaUe  to  other 
cases  of  the  like  nature.  This  then  being  an  entire  and 
indivisible  contract,  it  is  clear  that  the  breach  of  it  by  the 
spprentice  deprives  him  of  bis  right  of  action.  The  de- 
fendant in  this  case  does  not  at  his  own  peril  undertake, 
at  all  events,  to  teach  the  apprentice,  because  that  must 
depend  upon  whether  the  apprentice  will  be  taught  or 
not.  The  appreniice  having  so  misconducted  himself  as 
to  put  it  out  of  the  power  of  the  master  to  perform  bis 
contract,  the  Intler  is  dtscbarged  of  all  liability  (g).  Sup- 
posing these  objeciions  to  the  merits  of  the  action  be  not 
available,  tliere  are  objections  to  the  pleadings  in  point 

(a)  6  Taunt.  154.  S.U.l  Marsh.  (;>  See   Heard  v.  fTodkui,   1 

SOS,  Eait,  619.    Duki  ^f  St.  Alton*  v. 

(t)  5  El'u.  c.  4.  and  «0  Geo.  S.  Hurt,  1  H.  Bl.  NS.    Campbell  v. 

C'  ID.  Jmm,  6  T.  R.  57(1.  HUctutv.  At- 

(i)  16  Eut,  13.  kinien,  10  £ut,  «M.    Rataif  v. 

if)  3  Eap.  235.  Pemberton,  1   Cap.  ,U.    Jann  r. 

(()« Stark,  iae.  Barttm/,    1  Dens.  69t*      'tM*. 

(/)  ^  Geo.  1.  MidJIctex  Sit-  6  Mod.  76. 
tings. 
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1623.  of  formic  which  will  entitle  the  defendatil  la  judgiHent  oi| 
demurrer.  First,  the  declaration  assigns  a  general  breach 
of  covenant  from  the  time  of  the  execution  of  ihe  iiv- 

^^^'  dentures  until  the  13th  of  July.  Upon  this,  issue  is  taken. 
But  the  replication  admits  that  th^e  was  no  breach  pre- 
vious to  that  day,  therefore  there  id  a  discontinuance  of 
theaction,  which  will  entitle  the  defendant  to  judgment. 
The  discontinuau(^e  is  as  to  the  not  teaching  and  oNdntain- 
ing  from  the  10th  to  the  ISth  of  July.  The  decltratii»n 
and  issue  on  the  first  plea  is  as  to  the  teaching  and  mwn- 
taining  before  the  10th  of  July.  The  rule  is>  that  the 
plaintiff  must  follow  up  his  entire  demand  throughout  the 
whole  of  the  suit ;  and  if  any  part  of  it  be  discontinued 
in  pleading,  it  is  a  discontinuance  as  to  the  whole  (a),  for 
there  does  not  continue  to  be  the- same  demand,  which 
the  plaintiff  set  forth  in  his  dedara|ion.  GUbtrfs  Com- 
mon  Pleas,  1^8.  Judgment  nuist  be  given  against  the 
plaintiff  if  there  be  a  discontinuance  as  to  the  subject-mat- 
ter of  the  cause,  or  the  parties,  on  demurrer  to  the  repli- 
cation, though  the  defendant's  plea  be  bad.  Tippet  v. 
May  {b).  Then,  secondly,  the  plaintiff's  replication  is  a 
departure  from  his  declaration.  The  declaration  states 
a  continuance  in  the  service  until  the  ISth  of  July^  and 
the  action  is  for  forcing  him  to  quit  the  service  on  that 
day,  and  the  replication  is  for  refusing  to  take  hin^  back 
when  he  returned.  This  is  clearly  a  departure.  The  de- 
claration states  the  plaintiff's  continuance  in  the  seryice 
until  the  13th  July,  and,  his  performance  of  the  ind^n^ 
ture ;  but  the  replication  admits  the  contrary.  This  also 
is  ground  of  general  demurrer,  as  matter  of  substance. 
Niblet  V.  Smith  (c).  Then  the  plaintiff  concludes  with  a 
general  prayer  of  damages  for  the  breaches  of  covenant 

i 

(a)    See  Harm  v.   M^mtk,  3         (c)  4  T.  R.  504.  eSatind.  84d. 
T.  R.30r.  notis. 

(6)  1  Bos.  Si  PuL  411. 
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pleaded  to,  whereas  he  should  have  new  uugned.     Scolt  leaa. 

V.  Dixon  in).    These  are  objeclions  anjlsble  oq  general  v-k— ' 

demurrer,  and  therefore  the  defenduit  is  entitled  lo  judg-  Wi"iT(HiB 

ment.  Ijhm. 

Chilty,  coutr^,  was  stopped  bj  the  Courtt 

Bayley,  J. — I  am  of  o[Hnion  diat  tba  plainti&s  are 
entitled  to  judgment.  First,  ai  to  the  teclinic^  objec- 
lions to  the  pleudiiigs,  I  think  there  ia  no  ground  for  con- 
lending  that  this  is  a  departure,  because  «  departure  it 
where  the  party  rests  his  Case  in  tbe  replication  upon  a 
different  ground  from  that  in  the  declaration.  .  The  repli- 
calion  is  to  fortify  and  support  the  dedaratvon,  and  not  to 
depart  from  it.  Here  the  declaration  alleges  that  the  de^ 
fendant  forced  the  apprentict  to  depart  front  his  service. 
The  defendant  in  his  plea  statea,  that  the  apprentice  had 
disobeyed  his  orders.  The  replication  is,  that  the  apr 
prentice  was  willing  to  go  back  into  the  service,  but  th^ 
d^endant  would  not  take  him  in  a^n.  That-  is  forcing 
him  to  continue  away  afterwards.  The  substance  of  the 
declaration  is,  forcing  him  to. absent  himself;  and  die 
replication  stales  the  mode  in  which  he  was  forced.  There 
is  therefore  no  ground  for  the  first  objection  in  point  of 
form.  1  am  of  the  same  opinion  with  respect  to  the 
supposed  discontinuance.  A  discontinuance  may  be  where 
the  plaintiff  claims  by  lib  declaration  more  than  he  insists 
upon  in  his  replication,  as  where  he  narrows  his  right,  and 
claims  less  than  what  be  sets  out  wilh  in  his  declaralitm  ; 
but  then  it  must  be  shewn  most  clearl;,  that  in  the  repli- 
cation the  claim  is  narrowed,  before  that  ground  of  ar- 
gument can  avail.  Here  the  declaration  compUins  that 
the  defendant  did  not  teach  and  feed,  and  did  not  suffer 
the  apprentice  to  continue  in  his  service.    The  allegation 


(a)  £  WIU.  4.     I  8HDd.  399  a.  ud  6  Mod.  7 
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1823.        >^  ''  ^^^  after  the  making  of  the  indenture,  to  wit,  on 
the  Idth  July,  defendant  wholly  refused  to  instruct  and 
maintam  him,  and  forced  him  to  go  away."    That  breach 
is  not  in  its  nature  entire,  and  continuing  during  the  whole 
period  from  the  time  when  the  indenture  was  made,  until 
the  period  during  which  the  indentures  were  to  continue. 
It  is  divisible,   and  requires  no  period  of  time  to  be 
pointed  out  to  sustain  the  breach.  ^If  the  plaintiff  can 
prove,    during  any  period  comprehended  within  the  in* 
dentures,    a  refusal  to  instruct,  a  refusal  to  feed,  or  a 
forcing  to  depart,  he  i^  entitled  to  recover  in  this  action ; 
and  the  fallacy  of  the  argument  in  this  case  is,  in  as- 
suming that  it  is  an  entire  claim  for  the  whole  period 
of  time,  the  fact  being,  that  it  is  a  divisible  claim  as 
to  any  period  of  time.    The  replication  does  not  discon- 
tinue, but  supports  the  claim.     In  his  declaration  the 
plaintiff  alleges  a  particular  breach  respecting   part   of 
the  time,  but  in    his  replication  he  shews  more  point- 
edly what  period  of  time  he  m^ans.      Upon  the  main 
question,  1  am  of  opinion,  that  Ae  plaintiff  is  entitled 
to  judgment.    The  question  is,  whether  the  acts  of  dis- 
obedience on  the  part  of  the  apprentice  set  forth  in  the 
plea,  entitle  the  master  to  cancel  the  indentures)  or  whe- 
ther, if  the  apprentice  offers  to  return  to  the  service,  he 
is  not  bound  to  receive  him,  it  not  being  stated  in  any  part 
of  the  pleadings  that  he  had  been  absent  for  an  unreason- 
able length  of  time.    This  is  an  action  upon  an  indenture 
by  which  the  father  and  the  infant  bind  themselves  that 
the  latter  shall  serve  the  defendant  for  four  years,  and  the 
master,  on  his  part,  covenants  that  he  will,  during   that 
time,  teach  and  maintain  the  infant.    That  is  an  absolute 
covenant  on  his  part.     Whether  there  are  any  other  cove- 
nants on  the  part  of  the  father  and  son  does  not  appear 
upon  this  record.     Covenants  of  this  nature  are  not  pre- 
cedent and  dependant,  but  mutual  and  independant.    If 
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tho  apprentice  refuse*  to  perform  faU  covenints,  the  nua- 
ter  has  a  right  to.  claim  compensfttion  against  the  htber 
for  an;  damage  sustained  thereby ;  so  if  the  master  does 
not  do  his  duty,  he  is  also  liable  to  an  action  at  Uie  soit 
of  the  lather.  In  answer  to  the  breach  of  covenant  now 
declared  upon,  the  master  relies  upon  three  different  pleas. 
The  first  is  in  substance,  that  the  apprentice  was  guilty 
of  disobedience,  and  had  absented,  and  wholly  nithdrawn 
himself  from  the  service  of  his  mtsfer,  accompanied  with 
a  declaration  that  he  never  intended  to  return.  Now,  if  the 
apprentice  had  continued  -  absent  from  the  period  of  time 
in  the  plea  mentioned,  down  to  the  end  of  the  term,  of 
course  neither  his'  father  nor  himself  conld  have  main- 
tained any  action.  The  second  and  third  pleas  do  not 
carry  the  case  in  any  respect  Airlber  than  the  first  llie 
replication  is,  that  after  the  son  had  been  guilty  of  the 
acts  of  disobedience  stated,  the  son  bad  voluntarily  re* 
turned,  and  tendered  and  offered  himself  to  serve  and 
obey  the  defendant  during  the  residue  of  the  term,  hut 
the  defendant  refused  to  receive  him.  I  have  had  soma 
doubt  whether  the  replication  ought  not  to  have  alieged 
that  the  offer  to  return  was  within  a  reasonable  space  of 
time,  so  as  to  throw  upon  the  defendant  the  obligation 
of  taking  the  apprentice  back  again,  but  no  difficulty  in 
that  respect  has  been  pressed  in  argument,  and  i  am 
inclined  to  think,  that  if  the  defendant  meant  to  contend 
that  there  had  been  an  unreasonable  interval  between  the 
period  when  the  apprentice  departed,  and  that  when  he 
ofi'ered  to  return,  it  should  have  been  by  way  of  rejoinder. 
Now,  does  disobedience  of  orders,  or  do  any  of  the 
oilier  act^  mentioned  in  the  pleas,  entitle  the  master  to 
put  an  end  to  the  contract  ?  I  think  not.  Tliese  are  the 
acts  of  an  infant.  No  consent  on  his  part  to  put  an  end 
to  the  contract  wiU  be  valid  for  that  purpose.  His  con- 
sent will  not  he  suilicient.     If  the  apprentice  has  been 
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ia23#        goiity  of  diaobedience  of  orders^  temponury  absence  widn 
out  leave,  or  other  acts  of  misconduct^  these  are  matters 

^V  IN  STONE 

o.  for  which  provision  might  have  been  made  by  covenants 

entered  into  at  the  time  the  indenture  was  executed,  lliere 
is  no  case  which  says  that  the  master,  for  such  conduct, 
shall  be  entitled  to  put  an  end  to  the  contract.    AgTfseing. 
that  we  are  at  liberty  to  construe  this  contract  indepent 
dently  of  the  stfitutes  concemii^  apprenticesi  still  I  thinks 
the  existence  of  those  statutes  evidently  shews,  that  without: 
the  provisions  therein  contained,  the  parties  could  not 
of  their  own  act  dissolve  suc^  a  contract.    Upon  the 
whole,  it  appears   to  me  that  mere  misconduct  on  the 
part  of  the  apprentice,  does  not  entitle  the  master,  at 
once  to  put  an  end  to  the  indentures.    One  or  two  nisi 
prius  cases  have  been  pressed  uppn  our  consideratipa, 
but  those  refer  to  the  ordinary  relation  of  master  and. ser- 
vant, which  differs,  very  materially  from  the  case  of  masiter 
and  apprentice.    In  general  a  premiam  is  given  with  an 
apprentice  to'  the  master,  in  consideration  of   teaching, 
and  maintaining  him  during  the  term  stipulated.    But  in 
the  ordinary  relatbn  of  master  ;and  servant  there  is  a  con^. 
dition  implied  from  the  very  nature  of  the  contract,  that 
if  no  definite  period  is  fixed,  it  is  to  continue  until  there 
shall  be  a  reasonable  notice  givep,  provided  the  party  shall 
so  long  behave  himself  well.     Such  a  condition  is  most 
reasonable,  because,  the  coutri^ct  is  to  be  a  contract  of 
service,  and  of  service  only,  movmg  from  the  servant  to 
the  master.     It  would  be  most  unju/it  to  cast  on  the  mas- 
ter the  obligation  of  continuing  under  his  roof,  and  paying 
wages  to,  a  servant,  who  will  not  continue  to  perform 
that  duty  which  the  master  has  stipulated  that  he  shall, 
perform.    That,  however,^  is  uot  the  case  of  a  mutual, 
and  independant  contract,  such  as  an  indenture  of  appren- 
ticeship;  and  for  these  reasons  it  appears  to  me  that 
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these  pleas  are  bad,  and  consequeotl;  thai  the  plaiptiff  ii        1833. 
entitled  to  judgment.  *^«™ 

HoLROTD,  J. — I  wn  of  die  nine  opinion.  The  ob-  Li>»- 
jcctions  taken  to  the  tedinical  fonn  of  the  pleadings  in 
tills  cB«e  have  been  fully  anawered  by  my  Brother  Bayl^ 
and  1  agree  fiiUy  in  the  reuona  he  ha>  offered  why  they 
are  not  tenable.  As  to  the  gmend  qnestion,  it  appears 
(a  me,  that  the  cases  which  have  beea  cited  with  reference 
(a  the  contract  between  master  and  suvant,  are  not  ap- 
plicable to  the  present  case.  In  cotitrsots  of  that  nature 
the  servant  is  to  perforna  bis  service,  in  conuderalion  of 
which  the  master  is  to  iBaintain  and  pay  him  wagcs^— 
The  performance  of  aen ica  in  a  Aw  and  proper  jnaoner 
is  the  consideration  Mid  the  sole  oonudcratioB  fiv  Ifaie 
master  maintaining  and  paying  bin  wagea ;  and  die 
moment  he  ceases  to  perform  tiua  obUgatioa,  the  con* 
■ideration  faila.  If  be  niscooducti  himself  be  may  bo 
dischai^d,  and  the  master  may  refuse  to  pay  him  b)a 
wages  if  he  does  not  etm  ibem.  The  case  of  master  and 
apprentice  is  different  That  is  not  a  case  where  cerluo 
duties  are  to  be  perfocmed  by  the  serrast,  for  whidi  a 
compensation  is  to  be.paid  by  the  roaster.  An  indenture 
of  spprenlicesliip  is  a  contract  for  the  instruction  of  a 
young  persoit  in  a  trade  or  business — a  person  who  is  to  be 
protected  against  his  own  improvident  acts,  not  being  sui 
juris,  and  over  whom  ibe  master  has  a  higher  control 
than  over  a  servanL  He  case  of  master  and  apprentice 
therefore  stands  upon  a  v«ry  different  iboting  4  and  at  Ae 
same  time  it  is  to  be  observed,  that  when  an  apprentice 
is  placed  out,  a  premiuni  is  usually  paid  to  the  mtister 
for  instruction.  Here  a  premium  of  90/.  w«s  paid  with 
the  apprentice,  Tbe  master  on  his  part  enters  into  a 
Govesiaut  to  instruct  or  cause  him  to  be  instructed.  Dn 
the  part  of  the  master,  that  it  is  alao  a  covenant  for  pro- 
tection  during  the  period  of  the  apprenticeship;  it  gives 
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1823k  him  a  right  of  control  over  the  youth^  in  order  that  hk 
instruction  may  be  effectual.  The  argument  urjged  oa 
behalf  of  the  defendant^  if  effect  were  given  to  it,  would 

l^MM,  leave  the  apprentice  wholly  unprotected,  and  the  moment 
he  was  bound,  would  leave  him  at  liberty  to  do  what  lie 
pleased,  notwithstanding  the  indentures.  I  do  not  mean 
to  say  that  the  fiither  might  not  be  responsible  for  any 
breach  of  covenant  to  be  performed  by  his  son,  but 
that  the  indenture  is  to  be  void  for  his  misconduct,  is  a 
proposition  which  1  think  cannot  be  maintained.  The 
misconduct  of  the  apprentice  in  not  obeying  the  lawAd 
commands  of  the  master  cannot  itself  be  considered  as 
putting  an  end  to  the  indentures,  and  unless  it  is  to  have 
that  effect  by  releasing  the  master  from  his  covenants^  the 
present  action  is  clearly  maintabable.  The  statute  of 
Elizabeth  applies,  I  think,  very  strongly  in  aigument  upon 
the  pres^it  occasion.  I  admit  that  thb  case  is  to  be 
considered  in  the  same  way  as  if  that  act  had  not  been 
passed ;  but  it  goes  to  shew,  that  notviritfastanding  any 
misconduct  on  the  one  side  or  on  the  other,  covenants  of 
thb  description  are  good  in  point  of  law;  and  if  so,  they 
are  good  for.  the  purpose  of  maintaining  this  action.  Tbe 
'provisions  of  that  statute  enable  the  master  or  the  appren- 
tice to  complain  before  a  magbtrate  for  misbehaviour,  or 
any  cause  of  complaint,  on  the  one  side  or  the  other,  and 
authority  is  given  to  the  mi^trate  to  vacate  the  indenture 
if  he  thinks  proper.  That  authority  so  vested  in  the 
magistrate  shews  what  the  idea  of  the  legblatnre  was  ia 
passing  that  statute,  namely,  that  misconduct  on  tbe  one 
side  or  on  the  other,  stated  generally,  would  not  put  an 
end  to  the  indentures.  1  am  therefore  of  opinion,  that 
thb  action  b  maintainable. 

Best,  J. — ^The  objection  taken  on  the  ground  of  a 
departure  has  been  fully  answered  by  my  Brother  Bayley. 
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From  the  great  gravity  with  wUefc  At  argument  upon  the  igas. 
general  question  was  pu^  «(1  the  zeal  with  Much  it  waa  ^'^ 
enrorced,  I  was  alanMd  leat  we  should  be  compelled  to  i^k«tom« 
pmnounce  one  of  the  most  unjust  judgments  ever  given  Ltiiv. 
in  a  court  of  justice.  What  is  this  case  ?  An  indeatnn 
of  apprenticeship  has  been  entered  into,  upon  the  execn- 
lion  of  whicli  the  master  has  received  a  premium  of  90^ 
TTie  apprentice  goes  under  his  master's  protection.  There 
is  bad  conduct  ob  the  part  of  the  apprentice  stated  and 
not  denied.  IliBt  bad  conduct  termioates  in  the  appren- 
tice going  away  from  his  router's  house  on  the  10th  of 
July,  and  remaining  absent  two  days;  uid  on  the  13th 
he  returns  again,  and  offera  to  continue  in  the  service  and 
conduct  himself  dutifully.  It  is  argued  that  the  apprentice 
having  improperly  conducted  himself,  and  having  gone 
atray  with  a  declaration  that  he  would  net  return,  be 
was  from  that  moment  put  out  of  the  protection  of  his 
master,  and  ceased  to  have  any  claim  npon  hira  tor  any 
portion  of  the  90/,,  or  to  have  any  right  to  call  upon  him 
for  any  furtlier  instruction.  If  that  were  la^,  it  would 
be  the  most  unjust  hiw  ever  propounded  in  a  court  of 
justice ;  but  that  is  not  Ibe  case.  If  the  apprentice 
misconducts  himself,  the  master  has  a  remedy  against  the 
father  in  an  action  of  covenant  upon  die  indenture,  and 
may  recover  a  compensation  in  damages  for  any  injury  he 
has  received  ;  but  the  misconduct  of  the  apprentice  is  not 
to  be  considered  a  dissolution  of  the  contract.  I  agree 
with  my  Brother  Holroyd,  that  if  the  argument  whid 
hu  been  urged  in  this  case  be  right,  there  wontd  be  no 
occasion  for  the  jurisdiction  which  the  legislature  has 
vested  in  magistrates  and  chamberlains  upon  such  sub- 
jects. I  think  the  strongest  ailment  is  to  be  drawn 
from  the  jurisdiction  thus  given  to  ma^strates,  that  the 
misconduct  of  the  apprentice  is  not  of  itself  sufficient 
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1823*        to  dissolve  suoh  a  coalract,  because  all  thi^  care  of  the 
"^"^^^        legislature  upoa  the  subject  would  have  beeo  unnecessary, 
WmsTONB     j^  ^^  ^.^^^  ^f  imprudence  on  the  part  of  the  apprentice 
Liiw..       his  indentures  were  to  become  void.    What  would  be  the 
consequence  of  sanctioning  the  argumisnt  which  has  been 
urged  in  this  case  i    If.  an  absence  of  three  days  would 
be  sufficient  ta  vacate  the  indentures,  an  absence  of  a 
single  hour  would  be  sufficient ;   and  if  a  bdy  of  fifteen 
years  of  age  is  guilty  of  a;  sii^le  act  of  misconduct,  the 
master  would  have  a  right  to  turn  him  away ;  and  al- 
though the  .parent  should  pay  with  him  a  feeof:$00/^ 
the  master  would  have  a  right  to  keep  th^  ^hole*    To 
bold  such  a  doctrine  as  that  wpuld  produce  the  grossest 
injustice.    But  it  is  said  in  to  c$se  jd)?lt  the  abs«ice  of 
the  bpy  prevented  the  master  from  teaching  him.     If  the 
boy  bad  been  so  long  away  that  the  mastei;  could  not 
teach  hun,  and  an  action  w:ere  brought  agaipst  them^ter, 
then  he.  would,  have  good  J^wm  for  saying,  "  I  would 
have  taught  your  son^  but  he  ptbsented  himself  so  long, 
and  sa  miscoiiducted  himself,  that  it  was  impossible  for 
me  to  do  my.  duty."    In  such  a  case  as  that,  the  master 
v^ould  have  a  good  defence  to  the  action  ^  but  that  is  not 
the  present  case.     Here,  the  absence  was  no  more  than 
two  or  three  days,  out  of  four  years.    Tie  roaster  was 
bQiindy  unless  h^  was  rel<^sed  by  the  magistrates,  to  take 
the  apprentice  back,  and  if  he  contini^d  to  misconduct 
himself,  to  endeavpur  to  reclaim  him,  and;  to  enforce  upon 
him  the  ne^ssity  of  acting  more  properly.  duri;i^  the  re- 
mainder o#  his  timC]^  in  order  that  he  might  supply  the 
want  of  that  instruction  \yhich  he  had  lost  on  accouut  of 
previoos  disobedience  to  his  orders.    This  is  the  case  of 
a  coi^ract  by  dee<^,  not  put  an  end  to  by  eithef  of  the 
parties,  and  that  circumstance  distinguishes  the  case  .from 
tibe  authorities  which  have  been  cited,  v^here  the  party 
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pleub  in  excoM  noD-pcrfonnmce  of  die  duty  required' 16'        1823. 
be  performed  by  the  parly  who  cbropluns.     Here  the 
defandant  hu  not  been  prevented  from  dtHog  hji  duty, 
iuid  therefore  be  ia  bo^nd  to  take  the  appreniice  btck        ^""^ 
and  perform  his  coveDsnto, 

Judgment  for  the  plaintiff. 


Tlie  EiKG    V.  Ilie   Maj-or,    Aldermeo,     and    Coital 
Burgessea  of  the  Bobough  of  Sudbury. 

ij  PON  an  appeal  against  a  poor  rate  for  the  hamlet  ^^^  '  *"''' 

of  Ballingdon, .  in    the  county  of  Eisex,  it  being  ob-  ^ting  of  ■  , 

jected  by  the  defendants  that  they  were   rated  for  pro-  nicD,aiidt«eii- 

periy  which  they  did  not  occupy,  the  Sesaioos  con6rnied  £,'™',"^i'il, 

tlie  rate,  subject  to  the  opinion   of  this  Court   upon  the  •ei"*'!  in  feeof 

.  '  ccrtaioputare 

foUovi  iQg  case  : —  landa,  tad  >p- 

liichard  de  C'/are,'Earl  of  Gloucester,  about  the  jear  ^i^er  lo  keep 
1250    granted    certain    pasture    land   called   Portman't  "'tJ^'^'ieanM 
Croft,  in  the  hamlet  of  Ballingdon,  to  "  his  burgeasea  tbe  ditcbei, 
and  whole  commonalty  of  Sudbury ;"  and  Charles  the  Sey  f^rta,  W 
coiid,  by  bis  charter,  under  which  the  corporation  exiata,  {J^'i™,"!,"^ 
confirmed    the  said  grant  to  the  mayor,  aldermen,  and  &c. ;  and  by 
burgesses.     Iliis  land  is  inclosed,  and  the  corporation/  Order*  and 
which  consists  of  a  mayor,  sis  aldermen,  and  tweaty-four  uSonTwere"'" 
capital  bureesses,  appoint,  and  have  atwan,  within  the  ■"">""!:  ""^^^ 

'  _     o  ,       rr         ■      ^  J   I  .       ^  concerning  the 

time  of  living  memory,  appointed  a  person,  who  is  called  ri^ht  ofcoiu- 

taon  to  be  e%- 

erciaed  by  Ibe 
freeRiea>  ai  to  tbe  nomber  of  their  cattle  to  be  tnrned  on,  thc^  lime  to  be  Inrned  on, 
and  the  price  to  be  paid  for  each  head,  which  price  was  alnayB  paid  by  tbe  free- 
men Rxerciung  tbe  right,  to  the  treasarer  of  the  corgioration,  and  which  money,  afler 
dediif  ting  the  expence  of  minagenieijt,  wai  diitribiilrd  among  the  poorer  biirgeuc, 
nho  had  do  cattle  to  depasture: — Held,  tbat  Ibe  corporation  were  liable  to  be 
rated  to  .the  poor  as  occnpten  of  the  land  in  qaettioa,  witbkt.  tbe  i 
43  Elif.  e.  t.  . 
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IQMt  '^thfl  npger.  of  die  coibib«bi,"  to  hasp  the  laya-oi  d^ 
^'^^  gRtes,  cUan,4be  4''^'^^  itreacrve  tfae  ltnCe«,  impqiuad 
'^  ^**  catU«  tfWf^iuag,  and  ^  other  fxU  o£  a  moiUar  desaa^ 
"^SvSy.  *«»■  '*'**J  ''*^«'  •**™8  aU  that  time,  at  a  i:ourt 
called  a  Court  of  Orders  and  Dficte«s,  auiuaU;  jpade 
such  regulations  coDceming  the  commODs  as  the;  thought 
proper,  and  given  a  public  Notice  of  them  b;  the  cont- 
moa  crier ;  and  for  the  year  when  the  rate  in  question 
was  imposed,  the  order  declared  that  every  butgesa  who 
had  a  right  to  turn  his  cattle  to  feed  on  the  common, 
should  put  on  two  head  of  cattle,  and  no  more,  on  Port~ 
MUzn'a  Croft.  It  then  proceeded  to  appoint  the  da;  when 
the  cattle  should  be  turned  on,  and  to  fix  the  price  for 
each  head  of  cattle,  which  price  is  always  paid  by  the 
freemen  exercising  this  right  (who  amounted  in  the  year 
in  question  to  more  than  one  hundred)  to  the  tieasurer 
of  the  corporation.  The  mayor,  aHerm^,  and  capital 
burgesses  being  resident,  enjoy  the  same  right  upon  tb,e 
same  terms,  and  some  of  them  also  exercised  it  during 
the  year  in  which  the  rate  was  made.  T^i*  cattle  are 
branded,  when  turned  on,  by  the  ranger.  The  whole  of 
flie  money  thus  paid  to  the  treasurer,  after  dediiciiiig  the 
expences  incident  to  the  management  of  the  land,  is 
distributed  among  the  poorer  bui^esses  who  Imve  a  right 
of  depasturing  cattle,  but  do  not  exercise  it  on  account 
of  their  poverty.  The  mayor,  aldermepj  and  capital 
4>urgesaes,  were  rated  in  their  coiporate  capacity  as  ttie 
occupiers  of  Porlman's  Croft.  The  questions  for  the 
opinion  of  the  Court  are,  whether  there  was  a  rateable 
occupation  of  Portman's  Croft ;  and  if  there  was,  whether 
the  corporation,  or  the  indivjd\i^ls  who  defif^tiM-e^  tbeff 
^cattle  upon  it,  were  liable  to  be  rated. 

Walford  (witti  whom  was   Brodrick),  in  si^pport  of  . 
(be  order  of  Sesuons,  contended,  that  die  rate  was  well 
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made  upon  the  pNSMt  4«f«a^4ntfc  W^diat  AfQWM        US^ 
occupiers  of  PartmaiC^  Ciqfl  wWiin  th^  mtWDg  «f  tlw,       *— ~* 
woid,  as   used  in  tfe  qW-  4^  EUx.  c.  2,     £(«.  relifld,    Tfc«Kiii« 
upon  Rex  v.  Tewfe^ftuiy  (fl),  a*  *  c*^  vfit  <tarii^iwhal»|ft  ^,*j;^" 
from  the  preseut,  tnd  cow9^^i«n(ly  t^f  the  4«lecli  bo<U' 
or  th«  corporatioq  of  Stf^tmrn  yfei«  t>>.  tw  co|»Mi)ef«l;  « 
trustees   for  the  bfflH^,  of  t^  vl^fl*  apd  we»  thflm*. 
fore  rateable  in  ti 


I      He  was  stopped  fey.*e.Co»rt;  w«l 

Knox  was  called  tipW  to  wpport  4te  i:u|e  fof  qif«ri^ 
iug  the  order  of  S«s»io«>.  It  i^  i|Qt  cooteucle*!  4mt  ^ 
corporation  may  49t  be  nt«^  -Ker  y.  GaKlffP'((>;  «m 
vill  any  question  vUe  ip  tfti*  ca^e  up<w  ^  r»t^iMQ 
of  rights  of  coippftw.  Rexv..lhnmgham  Wi  tlw  Mo4 
upon  whicli  the  late  is  unpQSftl  beijag  ^  SO))  wl  fr9«T 
hold  of  the  corpoi^tion,  tltQMgb  if)clot«4  ptB|l|tw.  T^f 
point  to  be  decided  ta>  wlxtb^F  tbere  W4J)  ^  beff^Sci^ 
occupabon  by  the  corDontiPW  a  bpt^j  or,  b;  pa^iifi^ 
individuals  only,  who  were  membei^  of  4>e  c<i|rp90)^K(l^ 
Id  the  first  case,  it  is  admitted,  thi^t  the  ratp  is,  jfTpff^Js 
imposed  J  hut,  in  the  second  if  amnot  b^  supppite^ 
The  King  v.  Wation(,d)  appears  to  baye  settled  t^  V¥^ 
tion.  There,  certai^i  lands  beloitging  to  tb<;  corpo^ttog 
of  Huntingdon  wc|B  depastured  by  sucb  of  ^fae  coi]>ora> 
tors  as  cLoiie  it,  according  to  a  stint  aniiu^lly^  (^ed  bj[  t))g 
mayor,  for  wliicb  they  pA^  a  regukted  pricf^  w)iifh 
was  divided  among  ttu>s^  m^n^ffi^  of  the  ^^^poyu^^^  ^^9 
did  not  stock.  Tht;  Coip-t  ^ere  uqanimously  of  <;j|ij^i9)^ 
that  those  indiyi^)!^  ^oi^  be  r^ted,  agd  n<^  ti/g 
eorporatioD,  becauwt  die  actual  t(eneficial  occi^tjon  'Vf^ 
in  them,  for  which  tl^y  p^  ^  p^nii^  ^9:'9Bf'>f!^0f^ 

(■)  13  Ea.1, 155.  (<)  T  T.  H.  CTl. 

(*)  Covrp.  79.  W  5T.  6.  M>. 
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1323.'       3%e  Xiirg  ir.  Tehkiskufyid)  hsa  h^en  pressed  dtroi]^1^' 
on  tfiei  other  side^   but  the  faets  are   different;    and  the' 
caseof.JZfiT  Vi  Watson  is  not  only  recognkzed  in  it^  but 
*of^n»BOBTf  ^^  decision  is  distinctly  sustained.     In  the  Tewkesbury' 

case,  the  trustees  were  nothing  more  dian  agisters  of 
cattle ;  they  took  in  the  cattle  of  strangers  at.  a  certain 
sum  per  head,  which  is  a  very  ciMnmon  mode  of  occu--' 
pying  pasture  land.  They  were,  therefore^  properly 
rated,  and  not  the  owners  of  the  cattle.  But  here  tlie 
corporation  of  Sudbury  can,  in  no  sense,  .be  said  to  be 
agisters;  a  portion  of  its  members  occupy  their  own 
land,  paying,  as  in  the  Huntingdon  case,  a  consideration 
to  those  who  do  not  stock.  The  appointment  of  the 
ranger  by  the  corporation  cannot  affect  the  occupation  ^ 
the  services  performed  by  him  yield  no  benefit  to  the 
corporation  as  a  body;  that  arises  from  the  land,  thouglf 
the  individuals  who  stock  it  derive  advantage  in  the  in- 

•  r  ■  *  t  ,  ***** 

crease  and  preservation  of  the  herbage  from  his  superin* 
tendance  of  the  pastures.  It  is  very  common  to  permit 
officers  of  corporations  to  occupy  portions,  of  the .  cor- 
poration. property  for  corporation  purposes;  but  it  has^ 
beea  always  Holden,  that  such  officers  have  been  rateable 
to  the  full  amount  of  their  actual  beneficial  occupation, 
and  not  the  corporations,  and  these  decisions  have  never 
been  questioned.  The  doctrine  of  an  implied  occupation 
has  hitherto  never  been  admitted.  The  argument^  ab 
inconveniente  (from  the  large  number  of  occupiers)  was 

urged  in  Bejr  v.  Watson ;    for  there  were  eighty  persons 

■         ' .  '1  •     ■ 

entitled  to  stock.  It  would  certainly  be  more  desirable, 
in  many  instances,  to  rate  the  landlord ;  but  the  statute 
makes  such  only  liable,  as  are  also  occupiers.  The 
number  of  occupiers,  therefore,  however  large,  cannot 
change  the  liability.  It  is  in  respect  of  occupation  only 
that  a  landlprd  can  be  rated.     But  it  is  said  ^the  test 

(fl)  13  East,  155. 
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.t>f  ooctipatioQ  is  the  right  of  maintaiDUig  trespass.  This  IBH. 
.poSnt  was  adverted  to  in  Rex  v.  Waison,  and  an  opinion  ^*^^^ 
expressed  hy  Lawrence,  J.,  that  the  corporation  could  «. 

.001:  bring  that  action,   but  that  tUe  individuals  might,  '^•g^^JJ^f 
who  were- in  the  actual  and  exclusive  enjoyment  of  the 
pasture  under  the  stint.     For  these  reasons  the  order  of 
Sessions  mast  be  quashed. 

BaylIsv,  J. — ^The  case  of  Jtex  v.  Waison  differs  from 
Ae  present  in  two  particulars^  first,  it  was  considered 
in  that  case,  that  the  individual  who  turned  on,  had  the 
exclusive  occupation  and  enjoyment,  independently  of 
any  right  whatever  in  the  corporation ;  and,  in  the  se- 
cond, nothing  was  paid  to  the  corporation  by  those  who 
stocked,  they  made  a  payment,  but  not  to  the  body  at 
Jai^e,'  it  was  merely  to  those  burgesses  who  had  a  right 
to  stock,  but  did  not  exercise  it.  In  these  particulars, 
therefore,  this   case  is  distinguishable  from  JSex  Vr  ^ct^-  _ 

wn.  I  think  it  extremely  probable,  from  my  own  local 
knoMrledge  on  the  subject,  that  by  the  words  mefed  otff, 
used  in  that  case,  was  meant  that  each  party  had  origin- 
ally  a  certain  portion  of  the  common  ipecifically  a^s^ntd . 
for  his  exclusive  enjoymeht;  biit  I  do  not  rdy  upon  that 
circumstance,  because  I  do  not  collect  it  from  aiiy  thing 
stat^  in  that  case.  The  Tenpies&iiry  case  is  in  some 
respects  distinguishable  from  this,  inasmuch .  as  here  t^e 
cattle  by  which  the  common  is  fed,  belonged  to.  mem- 
hets  of  the  <^orpOration,  but  in  the  Tewkesbury  case  they 
beloi^ed  to  strangerau  The  principle  upon  which  the 
Tewkesbury  case  was  decided  was,  that  the  trustees  were 
pr(^>erly  rated,  because  they  did  not  let  out  any  definite 
portion  of  land,  and  did  nothing  more  in  substance,  than 
take  in  the  cattle  to  agist.  In  thb  respect,  I  tiuQk  that 
an  authority  for  the  present  case,  because  h^e  no  defi- 
uite  portion  of  land  is  let  to  an^  individual.    The  *cpr« 
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VM-       yctelitioa^iiellBnB  iiontblmt^kedifaeAt^ 
^^.    ^^g^^^     «t  00  dmch  per  li^d^  asinaally^  otii  dm  money,  nAiea 
«.  ceilocted,   is  pmd  tb  di^ir  fareararer.     Bat  tins  case 

M  SvBBVttv.  'Mbtfe  from  Mise  w*  fVaiMtg  in  two  infeportut  paitidolBny 
4t%t|  fateyond  lA  qwnrtioft   the  cotpoFatbn  posaesi  m 
tcfkihttMte  right  of  owwrthip,  to  b  certain  degree^  ever 
tbe  common  in  question;   and,  secoodlyi  Ibey  are  ihe 
hands  to  receive  all  the  money  paid  for  the  catde  agisted. 
^Umi  taie  states  idso  this  id^ortant  Iact>  that  there  is  a 
inmger  of  the  cottmonw    By  whom  is  he  appointedf    B|y 
lk  eof|Kitatibn  at  large;  and  by  whom  is  he  paid  i  mhj, 
iby  ihe  esqpGfation'at  fange,  OHt  of  die  Iwid  >rocetfad  fay 
Hbe  titasarer^  and  that  Ibnd  is  snpphed  by  those  who 
agist  their  cattle,  which  auiney  becomes  the  foai  of  the 
eofporation  at  large.    What  is  die  dniy  of  the  ntiger  i 
'he  is  to  keep  dra  keys  6f  the  gates,  clean  the  ditdies, 
.lepair  the  fisnces,  and  impoimd  calde  trespassing,  lAkb 
^are  acts  usually  idone  by  die  occupier  of  land*    Would 
«H  die  coimnonerB  have  a  right  to  sirf,  **  wis  insist  upon 
tevfaig  iiha  keys  of  the  gites;  we  are  the  only  penons 
iendded  to  aoeupy  the  land?"   If  the  occupation  was 
diein,  aiid  not  that  of  the  coitporation  at  large^  diey 
'WOuM  hawe  a  vigbt  tb  held  that  kngui^  to  hun;  they 
:  would  htive  a  rigfatto  say,  ^'  you  are  our  servant^  and  we 
wfll  see  whether  w«  dudl  retain  you  or  not/'     It  ap- 
pears that  the  corpoiatiba  had,  Inr  the  year  whm  the 
'tatte  in  ^pnudon  wato  ilnposed,  made  an  order,  that  every 
tailgess  who  had  a  right  to  torn  hn  catde  to  feed  ou  the 
cbaMAon,  ahoakl  put  on  two  beads  of  cattle,  and  no 
more.     Tlieu  the  number  of  catde  to  be  turned  on, 
would  depend,  aot  upon  the  will  of  the  corporation, 
but  en  the  choice  of  the  different  persdns  haviag  a 
rigWt  of  eodsmon.    Tbey  would  have  a  right  to  determine 
whediier  diey  woald  take  ^compensation  in  monciy,  or 
turn  Ibeir  catde  on,  and  th^  amount  of  the  compensation 
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WQdk}  depend  u^  tfte  Mnber  of  cdtde  triMi  wdoM  lisis. 
be  agiiKictL  No  man  coidd  predicate  *t  the  ftegniii»g  of  '^^'^ 
Ac  year^  vriiat  the  p^rtibn  Of  common  wonM  be^  n^hidi  *^®  J^'^^ 
each  KorgifaM  would  eii^y,  because  <he  bnii^esBeli  haw  "^l^^^igSl^ 
an  opAob  ^Krfaether  the^  cfaooib  to  Mm  KMtl^  6n  or 
96U  For  instiincey  the  cofhmoneri  foft-  itsit  a  y«ar^  migbl 
te  eixiy^  and  for  th^  renmindte  of  the  j^'Afj  Ikey  might 
Ite  «^y^  to  that  the  an»6iiitt  of  the  aiinual  pk^ofit  trould 
be  tiralr^taiQ;  For  bne  pclrt  of  the  ytor  the  boir^euf 
would  ham  a  iixtiedipart  of  the  ptoGtSy  and  Ibr  the 
eth^  half  he  wduM  ha?e  only  the  ei^tieth  i^ait.  Hi*' 
propotlam^  tber^dre>  wouM  be  tarymg  frbm  tkue^  to 
time.  Why  are  not  the  cerfioration  to  be  treated  a»  the 
micfifien  i  They  have  the  money  which  ia  paid  if^  re- 
lict of  the  agistment^  and  out  of  thalt  itaooey>  they 
\m^  the  complete  power  of  paying  the  rate  wfakh  ii 
payable  in  respect  of  the  preperty.  For  these  reaaoM^ 
k  appealrs  to  me/  that  this  case  is  diBtinganhhbte  frbiA^' 
Rex  V.  /Ta/wvi^and  that  it  falb  mticb  mbre  wUhla  the'' 
pin^jpfe  of  Rex  v.  Tewk^bury,  winch  certaiily  tf<Mpds 
a<mticfa  mote  reasonable  rule  of  conttriietiron  ttani  A6 
iir,t.meati.ned  ca8«. 

>  Hoi/noYb>  J.-— £  am  of  opinion  thait  diia  ease  ccmea 
within  the  principle  of  Rex  v.  TtwkeAuty^  and  is  dis-^ 
liflgu&hable  from  Rex  v.  Watson.  Severd  ciicomstandea 
are  found  whkdi  did  not  appear  in  Rer  v.  Woism ;  for 
in  die  latter  case,  there  was  no  proof  that  the.  oorpora« 
tien  had  any  control  or -power  over  the  liemdy  erhadal 
light  to  do  any  acts  as  occupiers  df  the  land;  but^  inihe 
present  case,  the  .right  of  soil  b  in  the;  corporation. 
They,  appoint  a  ranger  for  the  management  of  the  lami; 
He  is  to  do  certain  acts  Bfecessary  to  keep  it  in  order  ^  he 
is  to  keep  die  keys  of  the  gates^  to  cleanse  the  ditihes^ 
preserve  tbe^  fences^  and  impoited  cattle  ttrespaasing  |  ha 
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188d*        19;  appoittlM  by  (he  corporation  for  all  4lM8e  piurpbM% 
Th   K  ^  ^^  at  to  do  other  atts  of  a  similar  descriptioD^  and 

9.  regulations  .  are  annually  made  by  the  corporation^  with 

of^SuDBUAY.   '^pcct  to  the  mode  of  enjoyment  of  the  right  of  cooi^ 
mon  by  the  freemen.    The  right  is  of  a  limited  descripf- 
tion,  inasmuch  as  those  who  have  the  right,  are  only  to 
exercise  it  according  to  the  extent  of  the  comoKms* 
These  regulations  limit  the  number  of  stmts,  and  appoint 
the  time  when  the  cattle  are  to  be  turned  on,  and  fix  the 
price  for  each  ;  and  the  sums  of  moniey  so  received  are 
distributed  by  the  corporation  among  the  poorer  bur- 
gesses.    All  these  acts  are  done  by  the  corporation  in 
virtue  of  their  possession  of  the  land.  *.  Although  these 
rights  df  common    are    exercised  by  such  persons  as- 
choose  to  stock,  paying  a  certain  sum  of  money,  still- 
they  are  only  to  stock  according  to  the  limit  allowed  by 
the  corporation,  who,  upon  receiving  the  money,  employ 
it  for  the  benefit  of  the  poorer  burgesses,  who  derive  :na 
benefit  from  the  common.   .  The  right  of  action,  there- 
fore,, as  far  as  doing  any  act  upon  .diis  common  Iqra 
stnmger,  would  be  an  action  of  trespass  by  the  corpora-, 
tion,    in  whose    possession  the  land,   in    my  opinion,, 
lawfully  is.     If  the  burgesses  have  any  right  of  action 
against  any  persons  who  disturb  or  infringe  their  conunon 
right,  it  would  be  an  action  on  the  case   by  them,  and 
not  trespass.    How  does  this  principle  stand  with  re* 
spect  to  the  case  of  Rex  v.  Watson  ?    There  the  bur- 
gesses were  tenants  in  common  of  the  property  which 
had  been  rated.    In  that  case  no  action  of  trespasa 
would  lie  at  the  suit  of  the  corporation,  the  possession, 
being  in  point  of  law  in  the  burgesses,  to  whom  thetand 
was  meted  out    There  is  a  great  difference  between  the 
/  case  where  the  whole  possession  of  the  land  u  yielded 
up^.for  the.  purpose  of  beneficial  eqjoyment,   and  that 
where  a  subordinate  right  is  allowed  to  be  exercised,  aa 
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ki'^vpreseot'ease^  in  which  the  right  of  commoD  is  the        1823. 
iiglht  crf^^the  bargesses.     If  in  this  case  the  money  paid 
hjf  the  harasses  was  to  be  considered  as  a  payment  of 
rent   in   the  character  of   tenants,   they  would   be  the  TheBoBoucH 
persons  to  berated;  but  I  do  not  think  this  is  to  be 
considered  as  a  letting  of  the  common  by  the  corporate 
Jbody.     The  money  payment  is  not  for  r.ent,  but  a  receipt 
of  mpney  for  the  agistment  of  the  cattle^  the  corporation, 
rclaining  the  right  of  possession  and  the  actual  posses- 
sion,    subject  to  the  rights  of  pasture  allowed  to  be 
exOT:ised  as  a  common  riglit  by  such  of  the  burgesses 
aa ;  choose  to  send  their  cattle  on,  and  subject  to  a  pay- 
ment of  a  certain   price,  afterwards   to  be  distributed 
among  the  poorer  burgesses.     For  these  reasons  I  think 
the  defendants  were  rateable. 

Best,  J. — I  think  this  case  is  very  distinguishable 
from  lUx  ^.Watson,  for  the  reasons  stated  by  my  learned 
Brothers,  and  ranges  itself  within  that  of  Rex  v.  Tewke^^ 
bury.  The  latter  is  much  more  consistent  with  reason 
and  sound  sense,  and>  if  it  became  necessary^  1  should 
rather  be  disposed  to  overturn  the  former,  and  support 
the  laiter.  .  This  is  a  very  plain  cade.  If  Jl.  is  the 
ocaipier  of  land  for  the  benefit  of  B.,  C,  and  D,,  who. 
is  to  be  rated  i  Undoubtedly  ui.,  and  not  B.,  C,  and  D.y 
who  have  no  Connexion  with  the  land.  Th^y  receive, 
by  the  hands  of  ^iT  the"  benefit  of  the  pasture,  but  they 
have  no  connexion  with  the  land,  nor  are  they  in  any 
way  to  be  considered  as  the  occupiers ;  coiisequently  J. 
must  be  the  person  rated.  The  corporation  here,^  arc^ 
not  only  the  owners  of  the  land,  which  .it  is  admitted 
they  are,  but.they  are  the  oecujriers  of  it  for  the  benefit 
of  the  different  members  of  the  ^corporation,  nsimely,  , 
first,  those  who  ar^  possessed  of  cattle  and'tui:n  on;  and, 
second,  those  who  are  too  poor  to   be  possessed  of 
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1823.       cattle,  biit  amongst  wfiom  the  money  received  fttfttt  the 
iigisters  ih  aftefnnrards  divided.      That  shews  that  Ae 


«.  corporation  ar^  occupiers  of  the  Imd.    This  is  nothing 

^swSSr"  Jik^  a  tenancy  in  common.    Tenanta  in  conntton  hHv*  m 

equ^l  interest  in  the  soil.  Here  there  is  ndt  one  of  th^ 
freemen  ^ho  hks  in  interest  in  Ae  soil.  The  sole  iate- 
rest  in  Ae  soil  ia^  in  the  corporation,  and  that  diatin* 
^uidhes  the  case  from  a  tenancy  in  common.  The  ease 
Expressly  finds  that  the  corporalioti  are  owneis  of  A^ 
aoil.  They  appoint  a  pdrson  called  li  ranger  to  keep 
the  gated,  cleante  the  ditches,  and  preveM  cattle  from 
tres]|)as^ing ;  so  that  the  possession  must  be  consider^ 
as  in  them,  attd  hoi  in  the  burgesses.  The  right  to  iaH- 
pourid  cattle  trespassing,  could  not  be  exercised  S  they 
had  not  the  complete  possession.  That  circumstance, 
I  think,  is  quite  decisive.  But  the  case  does  not  stop 
there.  Tlie  corporation  have  a  Court  of  Orders  and 
Decrees,  at  which  they  make  regulations  concerning  the 
number  of  cattle  to  be  turned  on  by  Are  burgesses,  and 
for  this  purpose  public  notice  is  given  hy  the  crier  with 
a  view  to  ascertain  what  nuinber  of  persons  intend  to 
send  cattle  on»  It  must  be  decided  by  the  corporatian 
how  many  cattle  the  burgesses  have  a  rig^t  to  depasture, 
and  that  mruM  depend  upon  the  nunvb^r  of  poor  persons 
who  have  no  cattle.  All  this  shews  that  the  ri|^t  of 
Occupation  is  entirely  and  exclusively  in  the  corporation ; 
for  if  they  have  not  that  right  of  occupation,  how  comes 
it  that  this  sort  Cft  jurisdiction  is  exercised  f  When  the 
catde  are  turned  oti,  they  are  precisely  in  the  same  sitiH 
ation-  as  the  cattle  of  any  other  peraoo,  agisted  on  any 
6tber  land,  and  it  is  inypossible  ta  distinguish  this  case 
from  the  ordinary  ease,  where  the  own^r  «f  paetBre- 
land  agists  the  cattfe  of  other  persons  who  choose  to 
depasture  their  stock  at  so  much  per  head«  This,"  cer- 
tainly, i^  a  very  important  case  as  it  respects  this  bo» 
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rough.  It  is  not»  however,  a  question  of  convenience  or 

inconvenience,  but  a  question  of  rateability.     How  is  it 

possihlie  to  Tate  any  other  person  but  the  corporation  ? 

It  is  impossible  to  ascertain  the  amount  of  interest  which  ^^^p'^a^? 

each  person  who  figists  his  caltle^  has  in  the  land ;  be- 

sides  whidby   it  cannot  befordiand  be  ascertained  who 

wiH  have  an  interest^   it  being  matter  of  uncert^ty 

what  persons  will  depasture  their  cattle  each  year.     If 

the  corporation  be  nol;  rated,  the  land  must  go  unrated, 

for  it  is  impossible  to  rate  any  other  persons.    For  these 

reasons  I  am  of  opinion,  that  though  the  corporation 

do  not  actually  occupy  the  land,  yet,  as  it  is  in  their 

po^seSidc^,  (tiey  must  be  considered  as  the  occnj[>iers, 

and  therefore  ratteabte. 


Order  of  Sessions  aflSrmed. 
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THE  FOLLOWING  CASES  WERE  DECIDED 

AT  NISI   PRIUS, 

IN  LONDON,  WESTMINSTER,  AND  ON  THE 

SOME  CIRCUIT. 


WESTMINSTER  ADJOURNED  SnTINGS, 
AFTER  HILARY  TERM,  1822. 

Coram  Abbott,  C.  J. 


1822. 


Tuesday,  Crowther  V.  HopwooD,  and  Otbeiv, 

Feb.  «6. 


Whether  a  JKEPLEVIN  for  goods  and  chattels,  seized  bj  the 
a  conspiracy  defendants.  Avowry^  that  the  goods  and  chattels  were 
to  commit  a     taken  under  a  commission  of  bankrupt,  and  issue  on  the 

traud,  duqaa-  *^  ' 

lifies  the  con-  act  of  bankruptcy, 
vict  from  giv* 
ioir  evidence 

justice  ?°'snch       ^^  prove  the  act  of  bankruptcy  upon  which  the  defend- 

a  witness  re-  ^^ts  relied^  a  person  who  had  been  convicted  with  others 
ceived,  per  \    *^ 

Abboit,  C.  J#    -of  a  conspiracy  to  commit  a  fraud   by  means  of  false 

at  nisi  prius.  .      i        •  '^ 

doubtingly.       news,  was  tendered  as  a  witness. 

Scarlett,  (widi  whom  were  Marryatt,  Gumey,  and 
Comyn\  objected  that  he  was  not  admissible  as  the  wit« 
ness  of  truth,  haying  been  convicted  of  a  crime  which 
rendered  him  infamous,  and  therefore  incapacitating  him 
from  giving  evidence  in  a  Court  of  Justice. 


CROWTHEft ' 
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Capl^,  S.  6«,  (with  whom  was  Gaselee,)  submitted'  ie22. 
that  the  witness  tendered  had  not  been  convicted  of  an 
offence  which  fell  within  the  denomination  of  crimen  faUi, 
and  therefore  there  was  no  blemish  on  his  moral  cha-  Hopwood. 
racter  so  as  to  disqualify  him  from  b^ing  examined  on 
oath.  He  had-  been  convicted  only  of  a  conspiracy  to 
commit  a  fraud,  which  was  clearly  distinguishable  from  a 
conspiracy  to  effect  an  object  in  which  the  public  ad- 
ministration of  justice  was  concerned,  where  alone  the 
party  convicted  was  rendered  incompetent,  and  to  which 
length,  only,  the  decisions  had  gone.  In  a  recent  case 
in  the  Court  of  Admiralty,  (a)  Sir  fVilUam  Scott,  after 
much  consideration  of  all  the  authorities  upon  this  very 
point,  determined  that  a  conviction  for  a  conspiracy  to 
commit  a  fraud  would  not  render  the  affidavit  of  the 
convict  inadmissible.  This  he  urged  as  a  decisive  au- 
thority. • 

.  Scarleti,  in  reply,  said,  that  the  greatest  reverence  was 
due  to  that  learned  Judge's  c^nion,  -  but  it  should  be 
rea>Uect^  that  hi9  was  a  decision  in  a  court,  oC  civil  laiir, 
where  tbe  rules  of  evidence^  acted  upon  iu:  courts  af 
common  laWt  might  npt  be  so  strictly  observed.  No 
court  of  comqaon  law.lmd  yet  laid  it.  down  that  a.penon 
convicted  of  a  conspiracy  to  eff(^t.aa  illegal  object  was  a 
competent  witness. 

Abbott,  C.  J. — In  a  doubtful  case,  I  believe  the 
practice  is  to  receive  the  witness.  This  is  so  doubtful 
that  I  think  I  ought  to  permit  this  person  to  be  examined, 
but .  I  shall  reserve  the  point  as  one  deserving  grave 
consideration.  I  believe  Sir  fVilliam  Scott  came  to  the 
which  he  pronounced  in  the  case  of  La  Ville  de 

(a)  JjcL  Vitte  de  Vimwie  and  Othen,  13th  MaT,  ISir. 
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SURREY^  LENT  ASSIZES,  AT  KINeS-TON,  laaSt 

Coram  Graham,  B, 


Jlf(BrcA« 


To  sell  the 
dead  body  of 
a  capital  con> 
▼ict,  for  dU- 
sectioDy  where 
dissection  is 
no  part  of  the 
sentence,  is  a 
misdemeanor^ 
indictable  at 
eonunon  law. 


The  King  v.  George  Cundick. 

Jl  His  was  to  iodiptiiieiit  at  comnnQi)  law*  for  a  mitde- 
meaoor.  The  first  com^  staM^  *^  (hat  on  the  K)th  of 
Sq^emier,  in  the  second  year  of  the  veiga,  one  Edwapd 
Lee  was  publicly  executed^  at  the-  parish  of  Si.  Mary^ 
Niwingian,  in  the  county  of  Surrey,  that  on  the  day  and 
year  aforesaid^  in  the  parish  and  county  aforesaid,  one 
Cfeorge  Cundki,  of.  &c.  undecUdcer,   was  retained  ami 

Indictmenty 
**  that  one  ^  * 

£.  L.  was  pablidy  executed  at,  &c.,  and  that  one  G.  C*  of,  &c.  undertaker,  was  re- 
tamed  and  employed  by  fV.  fV,  the  keeper  of  the  gaol  in  and  for  the  said  county,  to 
bury  tiie  body  of  tl^e  «ud  nwsop  so  wci^*,  /«r  i:£r<atij  rewar^  to  hf  thfr^mvmd  to 
the  said  G.  C,  by  and  on  behau  df  the  said  county,  and  m  pursuance  or  the  fiaid 
mmMer  cad  empfojfmefit,  Jtha  bo^y  of  tfee  sai4  pec%(MI  |p  ex<yu)^5l.  Y^  tiMp  §!)#  d^^ 
deUvered  to  the  said.G.  C.  for  the  purpose  of  being  so  by  him  bpried  as  aforesaid,  and 
U  then  and  there  ieeme  the  dhUy  of  the  said  6.  C.  to  bui^  the  sajjie  accordingly,  bat 
that  the  said  G.  C.  being,  &c.  and  bt^ving  no  regard  to  nU  said  dntj^  nor  to,  4ec.  did 
•of,  aor  flPoaU  bury  the  said  body,  but  on  the  contrary  thereof,'  unlawrbny,  ^.  and  for 
the  sake  of  wielded  li^re  and  gfA^i  d}4  \^K^  and  carry  ^way  ^4  sai4  body*  and  dvf. 
aeU  and  dispose  of  the'  same,  for  the  purpose  of  being  dissected,  ^c.  to  the'  gmt 
scandal,  J^c.  t— ll«ldf,  that. the  iadictmant  was  well  ftamed,  thoqgli  a|ipacenll|r.dmQi 
in  the  language  of  a  declaration  in  assumpsit : — Held  also,  that  to  support  the  indict* 
nent,  it  was  not  necessary  there  should  be  direct  evidence  that  the  defendant  had 
•old  the  body  for  lucre  and  gain,  and  for  Uie  purpose  of  bejji^  ((issectf  4« 
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^ftojieA  ^j  Will^Vf  Waiter.,  tt^  \^lf^ji  of  ihc  Jfpl  Ig        | W^ 

^  ft)j  tbe  w4  CQiinty,   to  bMRf  tifc  h^i^  pf  %  «|i4     mu^^ 

penrsoQ  SQ  !Bi^ipute4^  for  certaii;^  reward  tQ  be  tberefor^     •     ^.     *^ 

p%id  tQ  U^e  ^d.G.  C,  by  ?nd  oi)  beb^f  of  tbe  9ai4     9"'»*?«^^ 

CQuq^^  ipd  ip  pur^if^pce  pf  tb^  s^id.  retaipf ^  fiQ<}  emp^yT 

f|if Kit,  tbe  bofly  .9/^  the  s^id  p<sr9on  no.  ^xecuUid  93  ^/[orer 

f2i|d,  wai  ^11  9jgi(^  tbero  delivered  tq  ^  9^d  <?•  C.  fof 

4l^  PMi'p.?8f  9f  bpfxi^  ^  by  bim  buried.  ii»  afoffespuc^  ^ 

i^  .^t^ep  9p4  tbere  b^ame  jAet  duty  of  thj^  sqid  G.  C.  ft9 

j)iliy  tbe   sam^  accordingly  ;-^bu^  ib^  tbe  9fiid  l^.  C. 

beipg  an  evil-di^po^d  per9Qii,  apd  of  a  ifio^t  M^ickod  ai;i^ 

depraved  dispositioii,  a.pd  havb{^  no  regard  to  hi^  9ai|j 

duty,  nor  to  reli^^Oi  decencyi'  morality,  or  the  laws  of 

this  realm,  did  not,  nor  would  bury  the  said  body  so 

delivered  to  bim  as  afores^id,^  but  on  tbe  contrary  thereof, 

on  the  11th  September^  in  the  year  aforesaid,. at,  &c.  aforct- 

said,  unlawfully  and  wickedly^  ^nd  for  the  sake  of  wicke^ 

lucre  and  gain,  did  take  and  carry  away  the  s^id  body^ 

and  did  sell  and  dispose  of  the  saxpq,  for  the  ^urp^^  q^ 

being  dissected,  cut  tp  pieces^  mangled^  a^d  d^^trp^e^ 

to  the  great  scandal  and  disgi^ce  pf  religipa^   iecj^j^ff 

and  morality,  ip  contempt  of  our  said  Lord  th^,  ^ing  an<| 

his  lawjs,  to  Uie  evU  example  pf  all  other  persoi^  ii^  ^]^ 

cases  pjETending,  and  against  the  peace,  &c."  ^ 

ITiere  were  thr^p  pth^r  cpun^,  slighdy  varying  i^ 
charge^  but  all  ^tat^ng  that  the  defendant  bai^  sold  tbif 
body  ybr  lucre  qnd  ^n,  and  ^or  the  purpose  of  Jfei^ig 
dissected.     Plea,  Not  Guilty,  and  i^ue  thereon. 

t 

I 

The,  evidence  in  supj^ort  of  th^^  pxp^i^^t^on  Ifj^i^?  W%T 
stance  thi^; — ^That  the  kee|>er  .of  the.  county  gf 9J^  M4 
authority  to  employ  an  underjtaker  to  bury  l,he.  fapdy. ;  ttu(| 
he  did  employ  the  defendant  to  buuy  il;>  f^  p^id  hw,  tb« 
usual  fee ;   that  the  body  was  given  into  the  possession 
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1&2A.       bf  the  defendaoVs  servants,    and  that  be  himseff  had 
^^"^        acknowledged  it  had  come  to  his  house;  that  wheh  ihfe 
0.  relatives  of  the  deceased  applied  to  see  the  body,  the  de- 

CuNDiGK.  feiidabt  told  them  it  ivas  already  buried ;  that  upon  being 
sent  for  by  the  gaoler  to  explain  his  conduct^  the  defend- 
ant evaded  going,  or'  giving  any  explanation ;  that  several 
days  after  the  day  vilien  he  declared  the  body  had  been 
buried,  defendant  clandestinely  went  through  the  ceremony 
of  burying  a  coffin  filled  with  rubbish  ;  that  he  was  seen 
in  the  ni^t-time  removing  a  heavy  package  from  his  own 
bouse  into  a  haekney  coach;  and  that  the  body  was 
^fter^rds  found  at  a  surgeon's  in  progress  of  dissectioq, 

and  identified  as'  the  body  of  Edward  Lee. 

- 

Oh  the  part  of  the  defendant,  two  objections  were 
taken.  First,  that  the  indictment  was  throughout,  and 
*Upon  general  principles,  bad,  as  a  perfect  anomaly  in  the 
"history  of  criminal  pleading.  With  the  exception  of  the 
few  formal  words  at  the  commencement  and  conclusion, 
there  was  not  an  expression  in  it  that  at  all  resembled  the 
language  of  an  indictment.  It  Was  to  all  appearance  ami 
eflFect,  a  declaration  in  assumpsit,  instead  of  an  inScU 
ment  for  a  misdemeanor.  But,  second,  if  the  indictment 
could  be  held  good,  it  was  manifestly  unsupported  by  the 
evidence,  in  three  several  particulars^  for  it  stated  in  all 
the  counts,  that  the  defendant  had  sold  the  body,  that  be 
had  sold  it  for  lucre  and  gain,  and  that  he  had  sold  it  for 
the  purpose  of  being  dissected.  Now  there  was  no  evi- 
dence in  support  of  any  one  of  these  averments.  The 
only  evidence  was,  that  the  body  was  not  buried,  but  that 
it  was  found  at  a  surgeon's;  and  without  the  production 
of  the  surgeon,  and  his  testimony  that  he  had  bought  the 
body  of  the  defendant,  for  money  and  for  ihe  pu9^pi»^ 
of  dissection,  the  Jury  could  not  be  asked  to  infer  or 


Ife^fifiie  thw  9|iph .iippprtiipt  fitegalipo^  fft^na-^ i^ 
^^im  J?fO!«M  %^r4f 

ti9W>    l^fiviqg  it  to  the  deffiodllflt'y  ^901^94  ^  T6scin^ 
IWf  tfwwty  /rf  nioviqg  Ihcw  ip  unrest  of  >i(dgn^9iti  if  ^bf 

•  .     .  '  "      * 

.   .   . 

Tbe  Jury  (oni  |hp  d^eq^fii^  G^jlty, 

Nolan  and  Comyn^  for  tbe  prosecution^ 
Adolphus,  Turton,  and  Rykmd,  for  the  defendant. 

'  The  objectipiis  nfere  not  renewod  uibm  Ib^  d^hn\iM 
Was  bioi^t  up  for  iudgaient  («). 

(a)  Vide  4  East,  465.    WUles,  538  -,  m^  4  Went.  tl9. 
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Coram  Richards,  Cj  B. 


The  Kino  ip.  Barkrh;  •'^* 

•  JL  HIS  was  an  indictment  against  .the  prisoner,  J.umfs  A  person  em- 

Marker,  under  the  statute  39  Geo.  S.  €.  85.  for  eobbeaElio^  journeyTnaiTiii 

the  sutn  of  S».  9od  4d.  of  the  uionif8.of  hi^mastem.    r    *5ip^*ijnd^i* 

the  habit  of 
receiving  money  on  his  master's   acconi^^  f^mes  within  the  embexslemeot  act, 

.  ..  VpL.I,  A  A 


o. 


86(y  CASES   AT   NISt  FRItJS,   ' 

1822.  61  the 'course  of  the  evidence- for  the- prosdcotibti/tt: 

appeared,  that  the  prisoner  was  hired  as  a  journeyman 
miller,  and  not  in  any  respect  us  a  derk  or  accountant} 
Barkxb.  Qf  iQ  collect  monies ;  that  he  was>  however^  in  the  habit 
of  selling  small  qmmlities  of  meal  on^his  mastei^s  accpnnt, 
and  of  receiving  the  money  for  them ;  that  no  written 
account  was  ever  kept  by  himself  or  any  other  person  of 
such  sales  and  receipts,  and  that  his  babit^  and  duty  was 
to  pay  over  on  each  successive  day  what  money  he  had 
received  on  the  day  preceding.  In  the  present  instance, 
the  sale  of  the  meal  and  receipt  of  the  money  by  the 
prisoner  was  proved,  and  that  he  had  never  paid  it  over 
to  his  masters. 

? 
•  »  *  % 

Andrews,  for  the  prisoner,  objected  that  uppH  this 
evidence  the  indictm^it  could  not  be-supported,  because 
the  prisoner  could  not  be  considered  as  the:  servant  of 
the  prosecutors,  within  the  meaning  intended  to  be  given 
to  that  word  by  the  statute.  The  preamble  of  the  statute 
ran  thus — ^*  Whereas  bankers,  merchants  and  others,  are, 
in  the  course  of  their  dealings  and  transactions,  frequently 
obliged  to  entrust  their  servants,  clerks,  and  persons  em-, 
ployed  by  them  in  the  like  capacity,"  &c.  In  the  first 
place,  the  words  '^  and  others,"  clearly  referred  to  per- 
sons engaged  in  a  way  of  business  sim^ar  to  that  of 
bankers  or  merchants,  which  the  prosecutors  here  clearly 
were  not ;  and  secondly,  the  words  '*  and  persons  em- 
ployed  by  them  in  the  like  capacity,"  could  mean  only 
clerks,  or  persons  ejmployed  in  a^  capacity  similar  to  that 
of  a  merchant's  or  banker's  clerk,  which  the  prisoner 
clearly  was  -  not ;  for  the  evidence  .  expressly  shewed  that 
he  was  hired  only  as  .a  journ^jman  miller.  He  submitted, 
therefore,  that  the  prisoner  must  be  apquitted. 

Richards,  C.  B. — There   is  nothing  al.all  in   the 
present  objection.     It  is  by 'no  means  a  new  one;  and  it 


r 
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^ beeu over-^ruled again andagain^  and  c^avictioDs  have.       Iltst2, 


taken  place  in  much  sl^^bter  cases  than  the  present*    I 

have  no  doubt  that  the  statute  was  intended  to  compre*  ^ 


head  masters  and  servants  of  all  possible  kinds,  whetbec 
pnginallj  connected  in  anjp^ticular  character  and  ca- 
pacfty  or  not,  I  certainly  would  not  strain  tills  or  any 
.other  law  against  a  prisoner,  but  I  should  not  be  dealing 
out  justice  if  I  were  to  yield  to  this  objectioiu 

The  prisoner  was  found  guilty,  and  received  sentence 
^f  transportation. 


BAaKi*. 


KENT  SUMMER  ASSIZES,  1824. 

r         , 

Coram  Richards,  C.  B. 


Horn  v.  Swinford. 

In  this  case,  a  witness  having  attended  and  given  evi-  A  witncu  at- 

,  .  tendinf?  to  give 

dence  in  obedience  to  his  subpoena,  was  taken  mto  cus-  evidence  in  a 
tody  in  court,  by  a  person  who  alleged  that  he  had  J^"'[  ^^o  ab- 
become  bail  for  the  fitness,    and  that  the  latter  hid  ;;^,^"bSmayb€ 

absconded,  and  he  bad  not  been  able  to  find  him,  until,  retaken  by  the 

^        ,  ,  .      .    ^  •  bail  in  court, 

by  accident,  he  found  him  m  Court  as  a  witness.  ^nd  he  is  not 

protected  by 
his  sabpoena^ 

The  witness  admitted  that  he  had  absconded  from  his 
bail,  but  claimed  protection  from  arrest  by  virtue  of  his 
subpoen^,^  which  had  compelled  his  attendance,  and  had 
exposed  him  to  the  peril  of  being  re-taken. 

Richards,  C.  B.,  said,  that  this  case  was  an  ex* 
.^eptton  to  the  ordmary  rule,  by  which  witnesses  in  attend* 

A  A    2 


Sl62 


1%^ 
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Ace  6n  k  court  of  justice  are  prdt^w^d  ftdhi  ftttelfti- 
Where  a  ^%nes6  has  ubscotided  from  bis  bdll,  he  i^  en- 
titled to  no  duch  protection.  When  a  debtor  b  adthftf^d 
to  bail,  be  is  dways  supposed  to  be  in  the  custody  of  flie 
bail ;  and  if  be  absconds,  the  hpl  ihay,  foir  th^ir  own  itf^ 
demnity,  take  him,  \irhereirer  be  may  be  found.  There  wat 
flo  reason  for  extending  the  ordinary  rule  to  a  person  whd 
has  abscondisd  from  his  bail,  merely  because  he  was  de- 
posed to  the  peril  of  being  re-taken  when  attending  as 
a  witness  in  a  coiirt  of  justice,  in  compliance  with '  his 
subpoena.  This,  in  fact,  was  not  a  fresh  arrest ;  it  w"^ 
in  principle  no  more  than  a  gaoler  re-taking  a  prisoner 
who  had  escaped  from  his  custody,  which  required  no 
fresh  warrant  or  process. 


Tlie  witness  was  therefore  re-taken. 


Coram  Paujc,  J.. 


The  King  f.  Elizabeth  Mason< 


rNDICTMENT  under  the  statute  54  Geo.  3.  c.  6S. 
for  embezzlement.    The  indictment  charged,  that  the  d^- 


Where  a  de- 
feitdant  had 
established  a 
saving  bask 
consistins  of. 

130  merabersy  each  of  whom  paid  a  weekly  sabscription  of  2«.  Id.,  the  odd  penny 
beine  paid  to  the  defendant  for  the  trouble  of  managing  the  affairs  of  the  uank, 
the  ninds  of  which  were  to  be  disposed  of  once  a  week  by  lottery,  consisting  of  1S9 
blanks  and  one  p^i^  amonnting  to  132.,  which  was  to  go  the  holder  of  the  fortunate 
ticket ;  and  the  defendant  having  absconded,  after  receiving  from  dne  of  the  sub- 
scribers deposits  to  tl^e  amount  of  10Z..-89,,  without  reeeiWiig  any  benefit  therefroni : 
•—Held,  that  the  defendant  was  not  indictable  under  the  52  Geo,  3.  c.  63,  for  em- 
bezzling the  money  as  an  **  agent/*  or  as  a  person  having  the  possession  of  niott^ 
''/or  8c}e  custody ;  and  held  that,  as  the  defendant  had  never  at  any  one  time 
more  than  2«.  Id.  in  her  possession  belonging  to  the  prosecutrix,  though  she  bad 
received  in  the  aggregate, .  the  whole  sitm  of  1,0/.  8s*,  the  indittmeat  charging  her 
with  receiving  that  sum  generally,  could  not  be  supported. 

QH€Brey  whetber  fiMney  tdXk  be  coDSld<)^ed  aft  f&solaA  effectitj  within  the  meaniiig  i»f 
the  5^  Geo,  3.  c«  63« 
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feodant  bod,  oii>  &ci,  at,  &c,  received  of  the'jjroseciltrix 
the  Mm  of  la/.  If.  as  an  agent,  for  safe  cusioely,  and  had 
enbesdcd  the  sanie^  contrary  to  the  statute^ 
'  •  ■'  .  ,  • 
The  case  proved  iit  suppoit  of  the  proaecutioB  wa$ 
ftis:— The  -defendaDt  was  the  proprietor  of  a  weekly 
ftVirig  fcdak,  in  Mhick  there  were  Km  members ;  each 
member  ptiid  in,  weekly,  the  suexi  of  25.  and  Id^  the 
peimy  being  tiHowed  to  ilhc  defendant  as  a  remuneration 
for  her  trouble.  At  the  end  of  each  week  a  lottery  took 
place,  in  which  there  were  129  blanks  and  one  prize :  the 
holder  of  which  prize  received  the  sum  of  13/.,  the 
total  amount  of  each  week's  subscription.  AH  parties 
then  went  on  with  their  subscriptions,  until  130  weeks 
had  gone  round,  and  eadi  mennber  had  received  the  13/. 
prize.  The  prosecutrix  was  one  of  the  members,  and 
had  paid  in  subscriptions  to  the  amount  of  10/.  85.,  with- 
out ever  obtaining  the  prize,  when  thie  defendant  suddenly 
absconded,  and  the  deposit  had  never  been  forthcoming* 

>  ■ 

For  the  defendant/  four  objections  were  taken.  First, 
diat  the  money  deposited  with  the  defendant  could  not 
be  considered  as  '^  personal  eflects,"  within  the  meaning 
of  the. act  of  parliament,  the  word  '^ money"  not  being 
to  be  found  thereiti :  second,  that  the  defendant  coutd 
Dot  be  considered  as  an  '^  agent,"  within  the  meaning  of 
the  act  of  parliament,  no  such  establishment  as  the  one 
managed  by  the  defendant  being  in  existence  at  the  time 
of  the  passing  of  the  law ;  third,  that  the  money  meii- 
tioned  in  the  indictmejit  was  not  iu  the  keeping  of  the 
defendant  "  for  safe  custody,"  within  the  meaning  of  the 
Skct  6f  parliament;  fourth,  that  the  indictn^eut  aveited, 
that  the  defendant  had  received  the  sum  of  10/.  85.  of 
the  prosecutrix,  whereas,  the  evidence  proved  that  she 
never  had,  at  one  time,  received  or  had  in  her  possesion, 
morMhan  2s.  and  Id,  belonging  to  the  prosecutrix. 


sea 

1820. 
Masom. 


S64 

J822. 


MAU>il'm 


•  Park,  J*,  said,  that  he  sbouid  not  j^e  any  ^spreni 
Of  inion  upon  the  first  pbint  (although  he  inclined  tft 
lean  to  the  objection),  which  he  thought  invohed  4tt 
extremely  nice  question  of  law  and  one  desenring  of 
^rave  deliberation;  but  the  other  tharee  olgeetions  Wtere, 
in  his  ^opinion,  clearly  fatal  to  this  indictflaenti  Ther^  dill 
not  «eem  to  he  any  jsuch  agenty^  ox  ke^wgfor  safe  cv»t 
iody^  on  the  part  of  the  defendant^  as  vtras  conte<npIateft 
by  the  statute;  and  with  re^rd  to  the  receipt  of  the 
money,  the  evidence  was  dckridedly  at  variance  with  the 
-averment  upon  that  point.  , « . 

The  defendant  was  therefore  acquitted. 

Walford,  for  the  prosecution^ 
jibrakain,  for  the  defendant. 


The  KiNQ  V,  Austen  and  Another. 

58G*3!*c!^70.  -■-  ^'"^SE  prisoners  having  been  convicted  of  horse- 
».4.,  autho-     Stealing. 

riase*  the  Court '  ^ 

coQBty  trea-  Bolland  applied  to  the  Courts  on  behalf  of  a  witness 

tfae^rosecntor  ^^  ^^  name  of  Walter,  that  he  should  be  allowed  cer- 
*'h^**h^ii^*  -  ^^*"  expences  which  he  had  incurred  in  tracing  the  pri- 
pear  to  have  soners^  and  endeavouring  to  bring  them  to  justi<;e.  He 
ike  upprehen-  produced  an  affidavit^  stating  that  Mr.  fValter  had  tra- 
^r"on,'rnd  /®'*^<^  upwards  of  300  miles  in  pursuit  of  the  prisoners, 
Mho  shall  give  that  he  had  at  length' succeeded  in  apprehending  them, 
against  any       andihat  in  the  course  of  his  pursuit  he  had  expended  17/. 

ofgran"d*^or^  vvhich  suin  he  now  prayed  to  have  repaid  to  him.  The 
petit  larceny, 

&c.,  the  costs  of  prosecnting  and  appearing  before  the  Grand  Jury ;  and  ^Iso  to 
compensate  them  for  their  loss  of  time  and  trouble  in  such  apprehension.    Wliere  a 

S arson  had  travelled  SCO  miles  and  tncnrred  an  expence  of  171.  in  traaqf^  and  «a- 
eavonring  to  bring  two  horse  stealers  to  justice,  and  had  succeeded  in  apprehend- 
ing them  :<«Held,  by /-'orXp,  J.  that  under  thtis  statute  he  was  not  entitled  fo  aaj 
compensation  for  the  money  so  expended*  * 
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* 

<»rder  fbr  tbis  nvm,  as  welf  as  for  Mr/^a/rf)*'s  expencei  1B22: 
in  attending  the  asnzes  as  a^ittiesa,  bad^  been  made*  oat  ^jT^ 
iQ  the  Qsnal  form;  but  upon  presenting  it  at  the  office  v* 

<if  the  County  Treasurer,  Mr.  Walter  vfas  refused  pay- 
ment of  the  ITh,  tiie  treasurer  expressing  his 'doubt  «ihe« 
Iher  h«  was  authorized  by  the  statute  58  Geo.  3.  c.  70. 
to  pay  such  expences ;  and  it  therefore  became  nedessary 
to  apply  to  the  Court'  for  a  decision  upoii  the  subject; 
The  question  turned  upon  the  4th  section  of  the  act; 
^hich  declares  <'^  That  it  shall  and  maybe  lawful  for  any 
court;  before  whom  any  persoii  shall  be  prosecuted  or 
tried  for  any  grant  or  petit  larceny^  or  other  felony,  and 
every  such  Court  is  authorized  and  empowered,  at  the 
request  of  the  prosecutor  or  any  other  person  or  persons 
who  shall  become  bound,  &c.  to  prosecute  or  give  evi- 
dence, or  who  shall  be  subpoenaed  to  give  evidence  against 
any  person  or  persons  accused,  &c.,  and  who  shall  appear 
tQ  prosecute  apd  give, evidence,  or  who  thall  appear  to  ilk 
$ttid  Court  to  lutve  been  cuctive  in  the  apprehetision  of  any 
person  or  persons  accused,  &c.,  to  order  the  sheriflF  or 
tFeasiurer,  8cc.,  to  pay  unto  such  prosecutor  and  witnesses 
mi-person-  or  persons  cof itemed  in  such  apprehension  xe^ 
q)ectively,"  &c.,  the  costs  of  prosecuting  and  of  appear* 
Isg  before  the  Grand  J4iry, /' and  also  compensate  such 
prosecutor  and  witnesses  and  person  or  persons  concerned 
in  such^  ajq^rehension,  for.  their  loss  of  time  and  trouble 
in  such  appreherision^nd  prosecution  as.  aforesaid."  He 
contended  that  Mr.  Walter  was  fully  williin  both  the  spirit 
and  the  words  of  the  statute  ;  for  it  was  quite  evident 
tbat  he  had  been  *'  active  in  the  apprehension  of "  tbfe 
prisoners  in  this  case,  that  he  was  "  a  person  concerned 
in  such  apprehension,"  and  that  the  sum  he  prayed  to 
ble  allowed  was  a  ''reasonable  compensation  for  his  loss 

of  tinle  and  trouble  in  such  apprehension." 

•■  ^    '» 

Pakk,  J.,  said,  he  was  extremely  sorry  that  he  did 
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Rex 

V. 
'AUSTEH. 


mi  feel  l^iQflelf  eqipowi^r^d  tp  m^e.  iU)  QT^fr.  Ipr  tb^ 
ynyaifnut^fibe  8imi. prayed  for  ^  this  inst^n^e*  ,  Upon 
ih^  best  eos^ic}^ ration  which  h^  cou]^  thep  £|v^  ^  f  ub- 
j^pty  it  9ppieafe4  i9  hijfo,  ^at  the  intent  ot  the  ataln^ 
went  no  farther  than  the  fciaibursemevit  of  the  efcp^^ce^ 
incurred  by  a  witness  ip  attet^fiipg  at  the  trial  of  apiiso*!- 
|ier ;  and  that  it  did  not  ipclude  expence^  inqiirred  pre^ 
yious  to  thQ  prisoner's  apprehep^on.  In  this  view  of  th^ 
case^  n^ch,  a^  \^p  I'egfptt^  the  state  of  the  law  upon  th^ 
^ul^jfcf^  he  was  pompelled  to  re^se  the  application. 


Monday^ 
Feb,  24. 


If  the  counsel 
for  the  defend- 
ant on  an  in- 
dictment for  a 
niUdemeanor^ 
opens  new 
facts  in  his 
address  to  the 
Jnry,  and 
afterwards  de- 
clines calling 
-witnesses  to 
prove  the  facts 
80  opened,  the 
counsel  for  the 
prosecution  is, 
notwithstand- 
ing, entitled 
to  a  general 
reply. 


MIDDLESEX  iSmiNGS  AlFTER  BItARY 

TERM,  1823. 

Coram  Abbott,  C?  J, 


The  King  v.  Bignold.    , . 

Indictment  against  the  defendant  for  perjury, 
signed  upon  an  answer  to  a  bilt  in  Chancery, 


aa- 


Aft€r  the  casefer  the  prosecution  was  dosed,  the  de- 
fendant's counsel  proceeded  to  address  the  Jimtj,  attd, 
in  the  course  of  his  address,  i«ad  some  xesoli^tions,  and 
staled  certain  facts,  which  tie  conceded  to  be  material 
to  the  defendant's-  case ;  but  in  the  result  be  dediaeid 
producing  the  resolutions  ia  evidenc^^  or  calling  witnesses 
to  establish  the  facts  which  be  had  opened.    Upon  wbicb 

Abbott,  C.  J.,  held,  that  the  qouusel  for  tlie  pro- 
secution ^ad  a  general  right  of  reply  upoii  th^  defenc.e 
which  had  been  opened,  aldiough  the  facts  and  circum- 
i  stances  stated  ha8  not  been  established  in  evidence.     The 
;due  adtnipi^tratioo  of  justice  required  thaj  such  priJ^ilese 
should  be  allowed,    because  the.  statement  pf  facts  and 
circumstances,   unsupported  by  evidence,    d>uld  not  but 
ilwve  an  e&ct  upon  the  muids  of  ..the  JMry.     He  shpuld 
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hj  it  down  as  a  general  rule,  that  where  counsel  for  a 
defendant  opens  facts  upon  the  merits  of. the  case,  and 
declines  calling  witnesses  to  prove  those  facts^^  the  coun- 
sel for  the  prosecution  shall  be  entitled  to  a  general  reply. 

The  counsel  for  the  prosecution  replied  accordingly  (a). 

Verdict,  Guilty. 

.  Scarlett  and  Adolphus  for  the  prosecution ; 
Copley y  S.  G.  and  Chitty,  for  the  defence. 

(«)  Scarlett  observed,  that  he  remembered  a  similar  ruling  in  the 
time  of  Lord  JTeayon,  when  the  coonsel  for  the  defendant  read  an 
advertisement  from  a  newspaper,  and  did  not  afterwards  put  it  in 
evidence. 


1823. 


The  Kino. 

BlGNOLD. 


MIDDLESEX  NISI  PRIUS  SITTINGS,  1823. 


The  King  t?.  Whitehead  and  Brown. 

INDICTMENT  against  the  defendants  for  a  conspi«- 
racy  to  jdefraud  Sir  Colin  Campbell  of  a  sum  of  600/., 
advanced  by  him  by  way  of  annuity ,  secured  upon  cer- 
bin  property  supposed  to  belong  to  the  defendant  Brown. 
It  was  admitted,  on  all  hands,  that  the  defendant  Brown, 
who  did  not  appear,  was  guilty  of  the  acts  of  fraud  to- 
ward the  accomplishment  of  which  it  was  alleged  that 
the  other  defendant  had  contributed.  The  defence  set  up 
by  Whitehead  was,  that  he  was  not  privy  to  the  alleged 
fiaad,  but  that  he  had  been  himself  deceived  by  represen- 
tations made  to  him  by  the  other  defendant  as  to  the  state 
of  his  property.  To  support  this  defence  it  was  proposed 
to  give  in  evidence  the  written  correspondence,  between 
the  two  defendants,  touching  the  subject  of  the  conspiracy 
prior  to  the  time  of  the  execution  of  the  annuity  d^eds. 

up  to  the  time*  of  the  overt  act  of  the  conspiracy  was  admissible 
the  defence. 


Feb,  S6. 


Where  two  de- 
fendants were 
indicted  for  a 
conspiracy  to 
commit  a 
frand,  and  the 
defence  of  one 
was,  that  lie 
himself  had 
heen  deceived 
by  the  repre- 
sentations of 
his  co-defend- 
ant, a;nd  part 
of  a  written 
correspond- 
ence   between 
the  defendants 
having  been 
received  in 
evidence  for 
the  crown  :^^ 
Held,  that  the 
whole  of  the 
correspond- 
ence   between 
the  defendants 
in  evidence  for 
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1823.  It  was  objected,  on  the  part  of  the  prosecution^  that 

^^^        such  evidence  was  inadmissible,  upon  the  general  rule, 
o.  that  one  conspirator  could  not  give  evidence  on  behalf 

^-"a-"-  of  «.other.  '  If  ,uch  evidence  we«  reived,  noAiog 
Browm.  would  be  more  easy  than  to  manufacture  a  correspondence 
between  the  conspirators,  for  the  purpose  of  producing 
it  afterwards  in  defence.  Nothing  would  be  more  dan- 
gerous than,  to  establish  a  precedent  of  this  description, 
which  would  enable  conspirators  to  make  evidence  for 
the  purpose  of  defeating  the  ends  of  justice. 

In  reply  it  was  argued,  that  as  other  letters  between 
the  defendants  had  been  produced  on  the  part  of  the  pro- 
secution for  the  purpose  of  establishing  the  alleged  con- 
spiracy, it  was  competent  to  the  defendant  to  produce 
the  whole  correspondence  touching  thie  transaction,  which 
was  the  subject  of  the  indictment.  If  the  correspondence 
between  the  defendants  was  admissible  to  prove  their  guilt, 
it  was  equally  admissible  to  establish  their  innocence. 

Abbott,  C.  J.,  said,  that  under  the  peculiar  circum- 
stances of  this  case,  which  was  certainly  anomalous,  he 
thought  the  whole  of  the  correspondence  between  the  de- 
fendants was  admissible,  on  both  sides,  previously  to  the 
time  of  the  execution  of  the  annuity  deeds,  which  was 
the  consummation  of  the  conspiracy.  All  letters  subse« 
quent  to  that  time  between  the  defendants  be  deeoied  to 
be  inadmissible. 

The  correspondence  was  accordingly  received  in  evidence. 

The  defendant  was  found  guilty. 

Scarlett,  Denman,  C.  S.,  and  Cunxfood,  were  for  the 
prosecution;  and. Cop/ey,  S.  G.,  Gurney,  and  Adolphus, 
for  the  defence. 
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1823. 


The  Kino  v.  The  Justices  of  Buckinghamshire.     TAnrstfoy, 

AprU  17. 


X  HIS  was  a  rule  calliog  upon  two  Justices  of  the  Whether  a 
county  of  Bucktngham,  to  shew  cause  why  a  mandamus  his  tithes  by 

should  not  issue,  commanding  them  to  grant  a  warrant  of  ^''^^  .^^  ^% 

'^  o  o  *  occupiers  of 

distress  for  enforcing  payment  from  the  Rev.  J.  T.  A.Reed,  the  lands,  in 
rector  of  Leckhampstead,  in .  the  said  county^  of  the  sum  which  the 
of  18/.  185.  to  the  surveyor  of  the  highways  of  the  same  andTeceWes  a 

parish,  being  the  amount  of  his  composition,  in  lieu  of  balf-yearly 

,  .  -,       ..^1  "i        •.      composition  in 

statute  duty,  as  occupier  of  the  tithes  of  the  said  parish*  the  nature  of 

rent,   can  be 
treated  as  an 

On  shewing  cause  against  the  rule,  the  facts  disclosed  ^fu^*^  ?[' 

uppn  the  affidavits  were  these: — TSir.  Reed,  as  rector  of  the  meaning  of 

the  parisli  of  Leckkampstead,  was  seised  of  the  parsonage-  Highway  Act, 

bouse,  with   the  gardens^  &c.  and  home  close,  contain-  g.^g/^^and^rate- 

ing  about  three  acres  belonging  thereto,  and  seventy- seven  f!^*?  t°  ^^ 

highways  in 

acres  of  ancient  glebe  land,  and  also  of  the  great  and  the  parish, 
small  Itthes  of  all  other  lands  in  the  parish,  to  the  extent  justices  have 
of  2400  acres  and  upwards.     The  parsonage-house,  .&c.  "*ea8onable 
and  home  close  were  in  his  own  occupation,  in  respect  aoubting'their 
of  which  he  paid  a  composition,  in  lieu  of  statute  duty,  the  Court  wiU 
for  the  repair  of  the  highways  in  the  parish.  The  seventy-  them^™'do  an 

seven,  acres  of  glebe  land  he  had  let  by  parol  from  year  act  which  may 

**  ,  subject  them 

to  year  to  a  tenant,  who  performed  or  compounded  for  to  an  action. 

statute  duty  in  respect  of  his  occupation  as  tenant.     The 

tithes  arising  from  the  other  lands  in  the  parish  had  been  let 

by  parol  to  the  farmers  or  occupiers  of  the  lands,  and 

had  never  been  taken  by  Mr.  Heed  in  kind,  and  the  rents 

payable  to  him  in  respect  of  the  tithes  were  reserved  and 

received  by  him  by  equal  half-yearly  payments,  the  first 

of  which  became  due  at  Lady  Day  in  every  year.    The 

tithes  were  not  bargained  and  sold  by  him  to  the  farmers 

VOL.    I.  B  B 
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1828.        and  occupiers  when  in  a  state  of  matority,  but  were  let 
^^^^        to  them  prospectively,  and  without  any  reference  to  the 
^^  specific  mode  c^  cultivation.     During  the  period  of  his 

The  J^TicBs  incumbency,  he  had  not  had  any  waggon,  cart,  chaise,  or 
BecxiMo-  carriage  of  any  description,  nor  any  team,  draught,  .o« 
plough,  nor  had  he  ever  hired  or  made  use  of  any  waggoi^, 
&c.  nor  had  he  in  any  manner  used  the  highways  within 
the  parish,  as  occupier  of  tithes,  nor  odierwise  than  as 
occupier  of  the  parsonage-houpe,  &c.  and  home  close, 
but  he  had  occasionally  hired  a  post  chaise  for  the  use 
of  his  family.  For  thirty-two  years  previous  to  his  incum- 
bency, during  which  be  was  resident  curate  of  the  partsb,^ 
the  tithes  had  been  let  in  like  manner  to  the  farmers  and 
occupiers  of  the  land,  and  during  all  (bat  period  neither 
the  rector  for  the  time  being,  nor  any  other  person  or 
persons  than  the  said  farmers  or  occupiers,  bad  performed 
or  compounded  for,  nor  were  called  upon  or  required 
to  perform  or  compound  for  the  statute  duty,  for  or  in 
respect  of  the  said  tithes.  At  a  Special  Sessions,  held 
in  October 9  18£2,  by  an  order  of  two  Justices,  the  seve- 
ral sum»  of  money  therein  mentioned  were  adjudged  to 
be  reasonable  compositions  to  be  paid  by  all  persons 
liable*  to  perform  statute  duty  within  the  parbh  of  Leck^ 
kampstead,  and  the  usual  notices  were  given  by  the  sur- 
veyor of  the  highways  to  all  persons  inclined  to  compound 
for  their  statute  duty,  and  they  were  required  to  signify 
their  intention  to  compound  for  the  same  on  a  day  men- 
tioned, and  at  such  time  to  pay  their  composition.  A 
meeting  of  the  parishioners  took  place  in  pursuance  of  the 
noticed,  at  which  Mr.  Reed  attended,  when  he  was  in^ 
formed  that  the  parishioners  and  inhabitants  considered* 
him  liable,  as  occupier  of  the  tithes,  to  perform  statute^ 
duty,  or  to  pay  a  composition  in  lieu  thereof,  but  he  dfr^ 
dared  his  opinion  that  he  was  not  liable,  and  expressed 
His  determination  not  to  perform  statute  duty,  or  pay  any 
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compofiition.    In  1 82 1  a  valuation  hath  been  made  of  dS        1M#. 
the  lands  and  tithes  in  the  parish,  ia  order  to  the  batter        ""^"^^ 
assessment  and  collection  of   the  poor  rates  in  which     ''"•^''•^ 
the  tithes    belonging    to    the    rector  were    valued,    at  MeJcrricBt 

Oi 

854/.  15s.  \0d.  yearly,  at  ^hich  value  Mr.  lieed  was  Fucktno- 
rated  and  assessed  to  the  relief  of  the  poor  as  occupier  b^*'*'™** 
of  the  tithes,  and  had  paid  the  same  aceordingly.  No 
appeal  having  been  entered  against  the  order  of  the  Jul* 
tices  above  mentioned,  the  surveyor  of  the  highways  de« 
inanded  of  Mr.  Reed,  as  occupier  of  the  tkhes,  the  somr 
of  18/.  18s.  as  a  composition;  in  lieu  of  his  statute 
daty,  according  to  the  rates  previously  allowed  by  the 
Justices;  but  having  refused  to  pay  the  same,  he  was 
summoned  by  the  surveyor  at  a  Special  Sessions  to  pay  thd 
same.  But  the  Justices  were  of  opinion  that  Mr.  Reed, 
having  let  or  compounded  for  his  tithes,  the  whole  sta-** 
tute  duty  ought  to  be  paid  by  the  formers  as  the  occu« 
piers  of  the  tithes,  and  as  Mr.  JReed  was  not  an  occu- 
pier of  tithes  within  the  meaning  of  die  General  Highway 
Act,  13  Geo.  S.  e.  78.  s*  34,  he  was  not  liable  to  be 
rated  ;  and  consequently  they  refused  to  grant  a  warrant 
of  distress  for  enforcing  payment  of  the  composition 
Assessed  upon  him  in  lieu  of  statute  duty.  The  question 
now  was,  whether,  under  these  circumstances,  Mr.  Reed^ 
having  entered  into  a  composition  with  his  parishioners^ 
and  received  a  money  payment  in  lieu  of  tithes,  could  be 
considered  as  an  occupier  of  tithes  within  the  meaning 
of  the  General  Highway  Act. 

Dover  shewed  cause  against  the  rule<  The  amount  of 
composition  in  this  case  is  not  a  matter  of  contest,  nor  is 
it  contended  that  mandamus  is  not  the  proper  remedy 
in  a  case  of  this  description  ;  neither  will  it  be  denied  that 
an  ecclesiastical  person  is  liable  to  the  highway  rate  as  oc-» 
cupier  of  tithes  ;  but  it  is  insisted,  under- the  circunistances 

B  B  £ 
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1883<       disclosed  in  the  aflSktavtts,  that  Mr.  Reed  is  not  the  or-^ 

^.^"^^^^        Oipier  of  tithes  in  the  sense  in  which  that  word  is  used 
The  Kino      . 

o.  ID   the  General  Highway  Act,  13  Geo.  3.  c.  78.  s.  34* 

osTicBs  rpjj^  tithes,  in  this  case,  are  clearly  not  occupied  by 
BockiNo-  liir^  Reed.  The  mode  of  compounding  for  the  tithes  which 
has  been  adopted,  creates  merely  the  relation  of  landlord 
and  tenant.  They  are  not  bargained  and  sold  at  the  time 
when  they  are  in  a  state  of  maturity,  but  are  let  prospec- 
tively from  year  to  year,  and  a  moqey  rent  is  payable  half- 
yearly,  and  the  tenancy  so  created  can  only  be  determined 
by  a  six  months*  notice.  So  long  therefore  as  this  tenancy 
subsists,  he  cannot  be  considered  as  the  occupier,  and 
consequently  the  person  who  has  not  the  actual  occupa- 
tion is  not  liable  to  the  higbvvay  rate.  The  affidavits 
state  that  Mr.  Reed  keeps  no  waggon,  cart,  or  other  car-, 
riage,  nor  is  there  any  circumstance  in  the  case  which  will 
bring  him  within  the  words  of  the  Highway  Act.  At  all 
events,  considering  this  as  a  doubtful  question,  the  Court 
will  not  compel  magistrates  by  mandamus  to  do  that 
which  may  subject  them  to  an  action,  if  they  should  grant 
a  distress  warralnt. 

The  Court  stopped  him,  and  called  upon  the  other  side 
to  shew  by  what  authority  a  mandamus  could  be  granted 
to  compel  magistrates,  in  a  doubtful  case,  to  do  an  act 
which  might  subject  them  to  an  action. 

Marryat  and  G.  Marriott,  contrd.  The  surveyor  of 
the  highways  has  no  remedy,  if  the  J  ustices  shall  not  be 
compelled  to  grant  their  warrant  to  enforce  the  payment 
of  the  rate.  The  Highway  Act  provides,  that  the  ratq 
shall  be  levied  by  warrant  of  distress  and  sale..  JNow  th<2 
magistrates  have  been  applied  to  for  their  warrant,  and 
they  have  refused  to  grant  it,  assigning  reasons  for  such 
refusal ;  but  the  Court  will  not  enter  into  the  grounds  of 
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Yefusal^  and  there  tf  no  reason  in  point  of  law  why  the  1823. 
magistrates  should  not  be  compelled  to  issne  their  war-  ^"^""^^ 
rant,  there  being  no  other  mode  of  levying  the  rate.  They  ^  ^^'"* 
cited,  upon  this  point.  Rex  v.  The  Justices  of  Middle-  '^^  jMxicii 
sex  (a),  Stevens'^.  Evans  (6),  and  Rex  v.  The  Justices  of  Buckwo- 
Somersetshire  (c).  Assuming  that^  in  a  doubtful  case, 
the  Court  would  not  grant  a  mandamus,  still  this  cannot 
be  considered  as  a  question  of  any  diiBculty.  The  rector 
must,  for  the  purpose  of  rateability,  be  considered  as  the 
occupier  of  the  tithes.  There  are  several  cases  which 
decide,  that  a  parson  who  compounds  for  his  tithes 
is  still*  to  be  considered  as  the  occupier,  and  rateable 
to  the  relief  of  the  poor.  Rex  v.  Lambeth  (^d),  Regina 
v.  Bartlett  (e).  In  this  case  Mr.  Reed  is  rated  to  the 
relief  of  the  poor  in  respect  of  these  very  tithes  as  oc- 
copier,  and  there  seems  no  good  reason  why  he  should 
not  be  rated  in  like  manner  to  the  repair  of  the  high- 
ways. The  composition  in  lieu  of  tithes  makes  no 
difference  as  to  the  question  of  occupation,  because  the 
clergyman  is  beneficially  interested  in  the  land  in  respect 
of  which  the  tithes  arise.  Neither  does  the  mode  of  pay* 
ing  the  composition  make  any  difference,  because  it  is 
perfectly  immaterial  whether  he  receives  the  composition 
in  one  or  in  two  payments.  According  to  all  the  deter- 
'  minations  of  this  Court  upon  the  subject  of  rateability 
to  the  poor,  a  clergyman  who  receives  a  composition  in 
tithes,  is  still  to  be  deemed  as  the  occupier  of  the  tithes, 
«ind  upon  this  principle  the  clergyman  in  this  case  must 

(a)  1  Wils.  125,  upon  the  poor  rate ;  for  the  le|t- 

(6)  3  Burr.  1152.  S.  C.  iSir  iug  is  but  an  agreement  with  tbo 

Vf,  Bl.  284.  parishioners  to  retain  the  tithes  ; 

(c)  2  Stra.  992.  and  the  parsoit  here  has  a  modus 

(d)  1  Stra.  525*  for  his  tithes,  though  it  was  ob- 

(e)  16  Vin.  Abr.  tit.  Poor,  427.  jected  that  the  parishioners  were 
.  Tke  case  there  stated  was.  this  :  occupiers,  and  so  the  parson  oo^ 

A  parson  who  lets  his  tithes  to      rateable, 
the  parishioners  may  be   taxed 
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M28.       be  deemed  the  occupier,  and  conaecj^eiitly  the  person 
'"'^'^^        Ikbk  t^  pay  the  highway  rate. 

ne  JvsTuvs  Abbott,  C.  J. — ^It  b  quite  clear  that  we  ought  not 
UvcKiua-  to  grant  a  mandamus  in  this  case.  If  we  should  grant  the 
msMBMiRM.  ^jpjj^  i^mj  ii^  money  should  be  levied  under  the  warrant 
of  distress,  Mr.  Reed  mig^it  briug  an  action  against  the 
Justices,  and  try  the  validity  of  that  act,  which  we  had 
compelled  them  to  do.  Since  I  have  had  the  honor  of 
sitting  in  this  Coiirt,  I  have  always  expressed  very  great 
fductance  m  compelling  mi^strates  to  do  any  thing  which 
might  subject  them  to  the  chance  of  w  action*  In  those 
cases  where  the  duty  of  the  magistrates  is  clear  and  ex- 
plicit, we  interfere  by  mandamus,  and  suffer  oo  idle  sug- 
gestion, that  an  action  may  be  brought  to  prevail  witJi 
lis ;  but  where  we  cannot  see  that  his  duty  is  plain  aiyi 
obvious,  but  may  be  matter  of  doubt,  we  do  not  so  inter- 
pose* Now,  in  this  case,  I  must  own  there  is  consider- 
able  doubt  upon  the  whole  matter,  whether,  under  the 
circumstances,  this  deigyman  can  be  considered  as  tl^e 
occupier  of  the  tithes  within  the  meaning  of  the  General 
|Ijghway  Act.  The  question  being  doubtful,  I  thipik  we 
Plight  not  to  compel  the  magistrates  to  issue  their  war- 
rant. I  forbear  sayii^  any  thing  more,  than  that  I  epter* 
tain  doubts  upon  the  question.  I  do  not  vvish  to  prejudge 
a  jjiiestiofi  which  may  hereafter  be  considered,  should  any 
other  magistrates  b^  found  who  shall  issue  their  warrapt, 
l^pd  thereby  raise  the  point  for  discussion.  When  such 
question  shall  be  raised^  it  will  be  tlie  duty  of  the  Court 
to  hear  it  discussed^  and  decide  upon  it.  At  present  I 
wish  to  be  understood  as  giving  no  judicial  opinion  upon 
it,  and  that  the  ground  on  which  I  disc.barge  this  rule  is, 
that  I  cannot  [myself  clearly  see  that  these  magistrates  may 
not  be  subjected  to  an  action,  if  they  should  issue  tbdr 
warrant* 


£AST£U  TERfiCy   FaUIlTH    GEO.  IV.  ^Tp 

Bay  LEY,  J. — In  a  doubtful  cose  the  Court  never  .grapt  18$3. 
a  mandamus  to  Justices.  The  public  are  very  much  'm-  fru^v!^ 
debted  to  the  magistracy  of  the  country  for  the  voluntary  «• 

and  gratuitous  manner  in  which  they  dischaige  their  pub-  of 

lie  duties ;  and  we  ought  not,  in  a  case  adnutting  of  a  SawSmL 
lair  degree  of  doubt,  to  subject  them  to  the  expence  and 
hazard  of  an  action,  or  require  them  to  make  a  return  to 
a  writ  of  mandamus.  Now,  as  far  as  I  can  judge,  this 
case  fairly  admits  of  the  doubt  which  the  magistrates  have 
*  jaised.  It  has  been  argued,  that  because  Mr.  Reed  is 
rateable  to  the  relief  of  the  poor  in  respect  of  his  tithes,  , 

udder  the  statute  45  EHz,  c.  2,  he  is  therefore  liable  to 
contribute  to  the  highway  rates.  I  think  that  by  no  means 
follows.  The  words  of  the  General  Highway  Act,  and 
the  statute  of  Elizabeth,  are  very  different.  Under  the 
latter  statute,  tithes  are  not  rateable  eo  nomine.  The 
occupier  of  tithes,  qua  occupier,  is  not  i^ateaMe,  and  die 
only  words  of  the  statute  which  give  the  power  of  reach- 
11^  tithes,  as  a  subject  of  rate,  are  ''  panon,  vicar,  tithes 
ikiipropriate,  and  propriations  of  tithes ;''  but  common 
rectorial  or  vicarial  tithes  are  not  mentioned.  Why  are 
th^y  not  mentioned  ?  Probfibly  because  the  legislature 
at  diat  time  meant  to  impose  the  burthen  upon  the  par* 
soil  and  the  vicar,  and  not  upon  other  persons  who 
were  the  occupiers  of  tithes.  In  the  case  of  Rex  v. 
Lambeth  the  decision  proceeded  upon  this  footing,  Name- 
ly, that  the  vicar  was  liable  to  tlie  pioor  rate  in  bis  cha- 
racter of  vicar>  and  not  because  he  was  occupier.  In 
the  case  of  R^na  v.  Bartlett,  tbe^  lettii^  of  tithes  was 
«ot  a  letting  from  year  to  year,  by  way  of  retainer  to  the 
difierent  parishioners,  but  a  biurgain  or  agreement  {nto  hftc 
vice,  (as  far  as  I  can  judge,  from  the  short  statement  of 
that  case  in  Finer'i  Abridgment,)  and  I  cannot  help  think- 
ing that  there  may  be  a  difference  between  the  case  of  a 
regular  yearly  letting,  by  way  of  retainer  to  tlie  different 


n 


376  CASES   IN   THE   KING'S   BENCH, 

•  1823.        occupiers  of  lands  in  the  parish,  and  the  case  of  an  agree* 

^'**''*^        ment  with  the  parishioners  to  retain  the  tithes.     Of  this. 
The  King       ,  ,        ,  •       t  •  J-       i? 

^,  1  am  sure,  that  the  attempt  now  to  raise  this  question  for 

The  Justices   ^^  ^^^  ^^^^^  ^^  ^^  endeavour  to  throw  this  burthen  upon 
Bucking-      the  rector,  will  have  a  tendency  to  force  clergymen  into 

HAMSHIRE.  ....  i» 

'  disputes  with  their  parishioners,  and  to  prevent  them  from 
entering  into  a  composition,  which  is  generally  beneficial 
to  the  parishioner. 

HoLRDYD  and  Best,  J.'s,  were  absent* 

Rule  dbcharged,  with  costs 


Wednesday.  ^hg  j^^^^  ^^  WiLLIAM   BELLAMY. 

^prU  23. 


A  conviction  I^ONVICTION  on  the  Stat.  5  Ann,  c.  14,  for  keep- 
d^/lnn.  c!  14.  ^"8  *"*^  using  a  gun  to  kill  and  destroy  game.  The  con- 
8. 4.  for  keep-  viction  (which  was  returned  into  this  Court  by  certiorari) 

ing  and  using  ^  j  j 

a  gun  to  kill  set  forth,  that  on  the  8th  November,  9,  Geo.  4.,  R,  JRo- 
game  withoat  '  bcrts,  D.  D.,  in  his  proper  person,  came  before  C.  E.  J., 
fiedl^nuHf  be  ^^^^^*  »  Justice  of  Peace,  &c.  and  gave  him  to  under- 
made  within     .8tand,  '*  that  one  fVilliam  Bellamy ^  of  the  parish  of  Stoke 

three  lunar  .  ... 

montlis  after     Dovle,  in   the  county  of  Northampton,    grazier,    within 
committed.^  "  three  months  now  last  past,  to  wit,  on  tlie  1st  September, 
f  9,  Geo,  4.,  the  said  William  Bellamy  being  a  person  not 
having  then  lands,  8cc.  (negativing  the  several  qualifica- 
tions for  killing  game  mentioned  in  the  statute)  did  keep 
and  use  a  gun,  being  an  engine  to  kill  and  destroy  game, 
against  the  form  of  the  statute.^     The  conviction  then 
-set  forth  a  summons  of  the  defendant  on  the  8th  Novem^ 
ber,  and  his  appearance  on  the  6th  December,  when  he 
-did  not  deny  the  fact  of  his  keeping  and  using  a  gun,  but 
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"  pleaded  a  qaaliiication  to  kill  game,  \i4iereupon  the  Jus- 
tice proceeded  to  examine  a  witness  on  the  part  of 
the  informer,  who  proved  •  the  offence,  in  the  manner 
therein  stated,  to  have  been  committed  on  the  1st  Septem^ 
her,  £  Geo.  4.,  and  in  conclusion^  the  Justice,  after  st&t- 
ing  that  the  defendant  had  not  shewn  any  sufficient  cause 
why  he  should  not  be  convicted,  adjudged  him  to  pay  the 

~  penalty  of  5/.  in  the  usual  form.  The  objection  to  the 
conviction  was,  that  it  had  not  taken  place  within  three 
nonths  next  after  the  time  of  committing  the  offence, 
conformably  to  the  statute  5  Ann.  c.  14, 

Adams  in  support  of  the  conviction.     This  conviction 
being  founded  on  the  sec.  4  of  5  Ann.  c.  14,  is  in  time, 
'  inasmuch  as  no  time   is  mentioned  in  that  section,  within 
•  which    the  conviction  shall    take  place.      The  Q,^   sec- 
■  tion   of  the   statute   imposes  a  penalty  of  5l.  upon  any 
-higler^  &c.  for  having  in   his  possession,  or  buying  or 
selling,  or   offering  to   sell,  game,  and  directs  that   the 
penalty  shall  be  levied  by  sale  and  distress  of  the  offender's 
goods,  and  for  want  of  distress,  directs,  that  the  offender 
shall,  for  the  first  offence,  be  committed  to  the  House  of 
Correction  for  three  months ;  and  for  the  second,  for  four 
months,  '^  provided  that  such  conviction  be  made  within 
three  months  after  such  offence  committed.''     It  cannot 
be  denied  that  a  conviction  under  this  section  must  take 
place  within  three  months.    Tlie  question  is,  whether  the 
same  limitation  is  to  be  applied  to  the   conviction  for 
offences  committed  within  the  4th  section.  By  that  clause 
'it  is  enacted,  '*  that  if  any  person,  not  qualified  bylaw, 
'  shall   keep  any  sporting  dogs  or  engines  to  destroy  game, 
'  and  shall  be  convicted  by  the  Justices  where  the  offence 
is  committed  as  aforesaid,  the  person  so  convicted,  shall 
forfeit  the  sum  of  5L  the  same  to  be  levied  by  distress  and 
sale  of  the  offender's  goods,  by  warrant  under  the  hand 
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18^.        and  seal  of  the  Justice  before  whom  sudi  person  shall'  be 
convicted  'as  aforesaid.      If  the  words    *^  as  aforesaid/' 
V™"     thiu  used  in  the  4th  section,  are  to  be  construed  as  having 
WxxAMT.     reference  to  the  manner  and  time  of  conviction  mentioned 
in  the  2d  section,  certainly  this  conviction  is  out  of  time. 
But  such  a  construction  seems  not  to  be  warranted,  be- 
cause the  words  **  as  aforesaid/'  do  not  necessarilj  i%fcr 
to  the  time  of  conviction  mentioned  in  the  preceding  sec- 
tion, and  may  as  well  be  construed  to  refer  to  any  other 
matter  or  thing  mentioned  in  the  same  clause.    The  4ftk 
section,  taken  by  itself,  expresses.no  limitation  of  tin^e 
within  which  the  conviction  shall  take  place,  nor  indeed 
does  it  contain  any  direct  words  «f  reference  to  the  pre- 
ceding clause,  which  is  expressly  directed  against  hig^efs, 
and  cannot  be  extended  by  any  construction  to  un<}ualified 
persons  keeping  sporting  dogs  or  engines  to  destroy  game. 
The  case  of  Rex  v.  Tolley  (a),  though  seemingly  an   aa- 
thority  in  favor  of  the  objection  in  this  case,  cannot  avsfil 
the  present  defendant,  because  that  case  was  decided  with 
reference  to  the  9  ^nn.  c.  25,  which  recites  smd  makes 
perpetual  the  5  jinn.  c.  14,  and  expressly  provides^  that 
the  forfeitures  incurred  by  tlie  later  act  shall  be  recovered 
by  such  means,  and  in  such  manner  and  form,  and  within 
such  time,  as  are  prescribed  by  the  recited  act  respecting 
higlers.     The  defendant  iu  that  case  was  convicted  upon 
the  5  Ann.  c.  14,   and  being  a  game-keeper,  rested  his 
defence  upon  the  9  Ann.  c.  25,  but  as  there  are  express 
words  of  reference,  in  the  latter  act  to  the  time  mentioned 
in  the  2d  section  of  the  former,  within  which  the  convic* 
tion  shall  take  place,  the  Court  very  properly  decided  that 
the  conviction  was  out  of  time,  not  having  taken  place 
within  the  three  months  mentioned  in  that  section.     Here, 
however,  the  words  of  reference  contained  in  the  4th  sec- 
tion by  no  means  refer  to  the  2d  section.     Logically  they 

(a)  3  East,  466. 
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refer  to  matters  mentioned  in  the  4th  section,  naroelj, 
convicted  ''  before  one  Justice/'  '*  upon  the  view  of  the 
Justice/'  or  "  upon  the  oath  of  one  or  more  credible 
witness  or  witnesses  /'  and  the  Court  cannot,  by  any 
forced  construction,  tie  those  words  down  to  any  particu* 
lar  provision  in  the  preceding  clause  which  is  expressly 
applicable  to  a  distinct  class  of  offences,  still  less  to  the 
provision  as  to  the  time  within  which  the  conviction  shall 
take  place.  This  interpretation  derives  additional  weight 
by  reference  to  the  9  Ann.  c.  25,  which  imposes  a  penalty 
upon  a  game-keeper  killing  game,  who  is  not  duly  certi- 
ficated, because  by  the  express  words  of  reference  in' that 
statute  to  the  provisions  of  the  5  Ann.  c.  14,  as  to  the 
mo()e  of  recovering  the  penalties,  and  the  time  witliiii 
which  the  conviction  shall  take  place,  a  game-keeper  not 
dnly  certificated  must  be  convicted  within  three  months, 
but  if  he  be  not  a  game- keeper,  the  inference  is,  that 
under  that  statute,  the  conviction  might  take  place  at  any 
time.  If  this  defendant  had  been  proceeded  against  under 
the9^^'t'  and  not  behig  a  game-keeper,  this  conviction 
would  be  in  time.  That  statute  applies  solely  to  persons 
who  are  game-keepers  not  duly  certificated,  and  therefore 
fis  to  all  other' persons  there  is  no  limitation  of  time  within 
which  the  conviction  shall  take  place.  Referring,  there- 
fore, to  the  reasonable  construction  of  both  statutes,  this 
conviction  is  not  restrained  by  the  limitation  as  to  time, 
by  s.  £.  of  5  Ann.  c.  14.  nor  by  the  9  Ann.  c.  25,  and 
judgment  must  be  given  for  the  Crown. 

fienn^qn^  C.  S.  coutrA,  was  stopped  by  the  Court. 

AnpoTT,  Ci  J, — I  am  of  opinion  that  the  conviction 
before  a  Justice  of  the  Peace  of  an  unqualified  person 
for  using  a  gun  for  the  destruciion  of  game,  must  take 
place  within  three  lunar  mouths,  next  after  the  offence  has 
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been  committed.  The  conviction  noVf  before  us,  did  not 
take  place  until  a  period  of  three  tnonths  had  elapsed, 
and  therefore  it  must  be  quashed.  It  has  been  more  than 
once  observed  by  the  Court,  that  the  language  of  acts  of 
'parliament  is  not  to  be  examined  with  a  critical  eye,  but 
according  to  its  plain  and  obvious  meaning.  If  we  can 
find  expressions  in  a  statute  capable  of  an  intelligible  ex- 
planation, it  is  our  duty  to  give  effect  to  them  according 
to  the  obvious  intention  of  the  legislature,  and  not  accord- 
ing to  a  critical  and  literal  interpretation.  Looking  to 
the  language  of  the  2d  section  of  5  Jrin.  c.  14,  explained 
ts  it  is  by  the  language  of  the  4th,  I  think  it  was  the  ob- 
vious intention  of  the  legislature,  that  the  conviction,  in 
ail  cases  under  that  act,  sh6uld  take  place  within  three 
months  next  after  the  offence  was  committed.  The  2d 
section  enacts,  "  that  if  any  higler,  &c.  shall  have  in  his 
possession,  or  shall  buy,  sell,  or  ofll'er  to  sell,  any  hare, 
&c.,  and  shall  be  thereof  convicted,  he  shall  forfeit  for 
every  hare,  8cc,  the  sum  of  five  pounds,  &c.  provided 
that  such  conviction  be  made  mthin  three  months  after 
such  offence  committed  J*  The  Sd  section  only  provides 
for  the  encouragement  of  destroyers  of  game,  to  make 
discoveries  against  persons  who  by  or  sell  game ;  the  4tli 
'  section  enacts,  "  that  if  any  person  or  persons,  not  qua- 
lified by  the  laws  of  this  realm  so  to  do,  shall  keep,  or 
use,  any  greyhounds,  &c.,  tunnel  Is,  or  any  other  engines  to 
kill  and  destroy  game,  and  shall  be  thereof  convicted,  upon 
the  oath  of  one  or  two  credible  witnesses,  by  the  Justice 
or  Justices  of  the  Peace,  where  such  offence  is  com- 
mitted, as  aforesaidy  the  person  or  persons  so  convicted 
shall  forfeit  the  sum  of  five  pounds."  The  words  "  as 
aforesaid,"  clearly  must  refer  to  the  time  within  which  the 
conviction  is  to  take  place,  because  the  offence  cannot 
be  committed  before  the  Justices  of  the  Peace.  We 
must,  therefore,   understand   these  words  ''  if  any  person 
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thail  keep,  &c.|  and  be  therefore  copvict^d  as  aforesaid f*' 
m  having  reference  to  the  Sd  section,  which  mentiops  the 
time  within  which  the  conviction  is  to  take  place,  for 
nothing  is  said  in  the  4th  as  to  the  time  of  the  conviction, 
except  by  reference  to  th^  2d  section.    Then  conies  the 
9  Ann.  c.  ^.  s»  1,  which   relates  to    the  power  of  ap- 
pointing game-keepers,  and  enacts,  *'  that  no  lord  or  lady 
of  a  manor  shall  appoint  above  one  person  to  be  a  game-* 
keeper,  and  that  the  name  of  such  game-keeper  shall  be 
entered  with  the  clerk  of  the  peace;  and   in   case   any 
Giber  game-keeper  whose  name  shall  not  be  so  entered, 
who   shall  not    be    otherwise   qualified  by  the  laws  to, 
kill  game,  shall  presume  to  kill  any  hare.  Sec;  or,  if  any 
game-keeper,  or  other  person  whatsoever,  not  being  qua* 
lified,  in  his  own  right  to  kill  game,  shall  sell,  or  expose 
to  sale,  any  hare.  See,  the  offender  shall  incur  such  for- 
feitures as   are  inflicted  by  5  Ann.  c,  14,  upon  higlcrs,. 
Sic.  for  buying  or   selliug  game,  such,  forfeitures  to  be^ 
recovered  by  such  means,  and  in  such  manner  and  fo^'m^ 
atid  within  such  lime,  and  to  such  uses  as  are  prescribed 
bj/  the  said  aclJ'     Now,  the  time  which  is  mentioned,  in^ 
the  2d  section  of  5  Ann.  c.  14,  seems  manifestly  to  shew 
tiiat  the  legislature  considered  the  4th  section  which  im- 
poses  the  penalty  on  unqualified  persons  killing  game,  as 
limiting  the  time  of  conviction,  in  like  manner  as  it  was, 
limited  in  the  previous  section  against  carriers  and  higlers. 
Unless  this  construction  is   put   upon  the   statute,  there 
would  be  this  anomaly,  namely,  that  the  higler  must  be^ 
convicted  of  selling  within  three  months,  but  the  unqua* 
lified  person  so  offending  against  the  4th  section,  might 
be  convicted  at  any  time  after  the  expiration  of  that  pe* 
riod,  unless  he  was  a  game-keeper  not  duly  certificated 
according  to  the  9  Ann-  c.  25.    There  would  be  a  great; 
inconvenience  in   putting  such  a  construction  upon  the 
statute ;  but  that  inconvenience  is  avoided  by  holding  that 
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18S3.        the  5  Ann.  c.   14,    prescribes   the  limitation   of   three 

^^^^        months  to  all  the  offences  on  Mrhich  penalties  are  imposed 
TbeKiMG      ^      . 

V.  by  that  statute. 

BSLLAMY. 

Bay  LET,  J. — I  am  entirely  of  the  same  opinion.  In 
the  case  of  Rex  v.  Tolley  {a),  the  question  arose  upon 
the  same  section  as  the  question  in  this  case  arises^  and  t 
think  that  case  was  rightly  decided,  and  is  an  authority 
in  point,  on  the  present  occasion.  The  2d  section  of  the 
act  declares,  that  if  the  party  is  convicted  before  a  Jus- 
tice of  the  Peace  within  three  months  after  the  offence  is 
committed,  he  shall  be  liable  to  the  five  pounds  penalty, 
prescribed  by  that  clause,  and  if  he  shall  not  be  able  to 
pay  it>  by  distress  and  sale  of  his. goods,  he  shall  be 
liable  to  be  committed  to  the  House  of  Correction  for 
three  months,  and  for  every  other  offence  for  the  space 
of  four  months.  Then  comes  the  4th  section,  which 
enacts,  that  the  offender  under  that  section,  who  shall 
be  convicted  "  as  aforesaid,*'  shall  pay  a  penalty  of  five 
pounds,  the  same  to  be  levied  by  distress  and  sale  of  the 
offender's  goods,  by  warrant  under  the  hand  and  seal  of 
the  Justice  before  whom  he  shall  be  convicted  *^  as  cffore' 
said"  and  for  want  of  such  distress  he  shall  be  sent  to 
the  House  of  Correction  for  three  months,  aud  for  every 
other  offence,  four  months.  Now  here  the  words  ''  as 
aforesaid''  are  repeated  twice,  and  they  clearly  can  have 
no  meaning  unless  they  have  reference  to  the  time  widiin 
which  the  conviction  is  to  take  place,  as  mentioned  in 
the  2d  section.  The  words  **  if  any  person  convicted  as 
aforesaid,"  cannot  apply  to  the  time  when  the  offence  is 
Committed,  but  to  the  time  when  the  party  shall  be  coif 
victed.  In  a  subsequent  part  of  the  same  clause  "  as 
aforesaid"  occurs  again,  as  connected  with  the  word 
"  convicted,"  and  therefore,  in  grammatical  construction, 

(a)  S  East,  467. 


Bkixa 
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that  section  must  have  reference  to  the  time  mentioned  in        ttWI* 

the  previous  section.  The  words  "  convicted  as  aforesaid*     .^ 

Tile  Kmo 
must  be  understood  to  comprehend  all  the  limitations  and      _    •• 

restrictions  mentioned  in  the  2d  section,  vt'hich,  amongst 
other  things,  provides  that  the  conviction  shall  take  place 
within  three  months.  This  conviction  has  not  taken 
place  within  that  period,  and  consequently  it  must  be 
quashed. 

HoLROYDi  J.-^I  also  think  that  this  conviction  not 
having  taken  place  within  three  months,  cannot  be  sup- 
.  ported,  ft  appears  to  me,  that  the  case  of  Rex  v.  ToUey 
was  rightly  decided ;  but,  I  do  not  think  that  case  is  con- 
clusive of  the  present.  In  the  present  case,  unless  the  4tli 
section  of  5  Jnn.  c.  14,  has  reference  to  the  Sd  section, 
by  force  of  the  words  **  convicted  as  aforesaid/^  it  can 
have  no  application  at  all,  but  I  think,  in  fair  gramma- 
tical constructiop,  the  time  mentioned  in  the  2d,  within 
which  the  conviction  is  to  take  place,  must  govern  the 
construction  of  the  4th  section. 

Best,  J.«— I  am  of  the  same  opinion.  It  is  most 
important  for  a  defendant  that  informations  upon  this 
statute  should  be  prosecuted  within  three  months,  and 
that  the  conviction  should  take  place  immediately  after 
the  offence  is  supposed  to  have  been  committed,  for  if 
the  prosecution  is  brought  forward  at  a  later  period,  his 
attention  may  not  be  called  to  the  precise  time  when  the 
offence  is  charged  to  have  been  committed,  so  as  to . 
enable  him  to  make  that  defence  which  he  would  be  in  a 
situation  to  make  if  there  had  been  a  more  early  prosecu- 
tion«  If  I  had  not  the  sanction  of  a  decided  authority, 
and  if  even  this  were  a  matter  of  doubt,  unless  I  were 
restricted  by  express  words,  1  should  have  no  difficulty  in 
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IttS^r  saying,  that  this  conviction^  in  order  to  render  it  legal,^ 
should  have  taken  place  M^ithin  three  months.  Looking 
to  the  words  of  the  statute  5  Ann,  I  have  no  doubt 
whatever  that  the  conviction  must  take  place  within  three 
months.  The  words  **  as  aforesaid "  in  the  4th  section, 
have  no  intelligible  meaning,  unless  they  refer  to  the  2d 
section.  If  they  have  reference  to  that  section,  then  they 
must  mean  the  time  **  aforesaid,^'  which  is  three  months. 
According  to  the  9  Ann.  which  expressly  refers  to  the 
5  Ann*  c.  14.  s.  2,  it  would  be  impossible  for  us  to 
come  to  the  conclusion,  that  a  game-keeper,  not  properly 
certificated,  might  be  convicted  within  three  months, 
hut  that  any  other  person,  not  a  game-keeper,  might  be 
convicted  at  any  time.  But  all  doubt  in  this  case  is 
removed  by  the  decision  of  Rex  y.  Tolley,^  in  whicfa^ 
though  the  defence  was  not  the  same,  yet  the  decision 
of  the  Court  was  in  favor  of  the  defendant  upon  this  very 
point.  The  9  Ann,  is  an  exposition  of  the  5  Ann.  and 
the  Court,  in  that  case  said,  that  that  statute  got  rid 
of  all  doubt  on  the  subject,  and  shewed  that  the  con- 
viction must  be  within  three  months  after  the  oiFence 
committed.  That  decision  I  think  is  perfectly  consistent 
with  the  intention  of  the  legislature,  and  is  an  authority 
to  justify  us  in  givbg  judgment  for  this  defendant. 

Judgment  for  the  defendant* 
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The  King  <r.  The  Birmingham  Gas  Light  and 

Coke  Company. 

XSY  a  rate  for  the  relief  of  the  poor  of  the  parish  off 
Birmingham,  in  the  county  of  fVamiek,  *'  The  Bir- 
mingham Gas  Light  and  Coike  Company,''  were  assessed 
in  respect  of  their  premises  and  gas,  as  follows. — 


April  Sd. 


Assess* 
mciit* 


Premises,  dwelling-bouses,  shops, 
Wildings,  land^  and  premises,  and  the 
.tnuiks,  pipes,  and  other  apparatus,  for 
she  conveyance  of  gas  belonging  to  the 
company,  situate  and  being  fixed  in  the 
ground,  in  the  parish  of  Birmingham, 
and  the  profits  arising  therefrom  within 
the  parish. 


Upon  hearing  an  appeal  against  this  assessment,  the 
Court  of  Quarter  Sessions  confirmed  the  same,  subject 
to  the  opinion  of  this  Court,  on  tlie  foUo'viing  case  :--^ 
*  By  the  69  Geo.  3,  entitled,  "  An  act  fer  better  sup- 
**p1ying  the  town  of  Birmingham,  in  the  county  of  War" 
rtick,  with  gas/'  certain  persons  there'm  named,  and  their 
'successors,  are  declared  to  be  a  body  politic  and  corp6« 
rate,  by  the  name  of  *'  The  Birminghdm  Gas  Light  and 
Coke '  Company,"  and  powers  are  given  them  to  sup- 
ply the  town  with  gas,  to  enter  into  contracts  for  th^ 
lighting  of  houses,  8cc.  therewith,  and  with  the  consent 
of  the  Commissioners  for  Lighting  and  Paving  the  Town, 
to  break  trp  the  soil  and  pavements  of  tlie  streets,  8ce. 


The  profits 
arising  from 
Uie  sale  of  gas, 
maoafactored 
from  coaly  and 
conveyed 
through  pipes 
and  tranks 
under  the 
pavement,  for 
the  purpose  of 
lighting  a 
town,  are  not 
rateable  to  the 
relief  of  the 
poor  under  the 
^Eliz.  c.  S. 


VOL.    I, 
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l&2d.         '^  ^^^  purpose  of  laying  down  pipes  and  other  necessary 
^*^^^         apparatus,  for  the  conveyance  of  gas  from  the  manufiEic*- 

The  KiHG      tQry  to  the  houses,  &c.  of  the  consumers."     In  pursuance 
The  of  the  provisions '  of  this  act,  the  company  purchased^  the 

Gas  Com-     dwelling-houses,  shops, .  buildings,  lands,  and  premises, 
PANT.        mentioned  in  the  assessment,   and  erected  and  placed 
therein,  retorts,.gasometers^.puri6ers,  and  other . appara* 
tu8  necessary  for  the  manufacture  of  gas  and  coke,  (and 
part  of  which  apparatus  is  affixed  to  the  freehold,  and 
part  is  not),  and  also  by  the  consent  of  the  aforesaid  com- 
missioners, broke  up  the  soil  and  pavement  in  the  streets^ 
and  fixed  therein  the  trunks,  pipes,  and  other  apparatus 
for  the  conveyance  of  gas,  mentioned  in  the  said  assess- 
ment, and  which  communicate  with  the  house  and  manu* 
factory.    The  company  carry  on  a  considerable,  manufac- 
ture of  coke  and  gas  upon  the  premises  so  purchased; 
and  derive  a  profit  from  the  sale  of  each  of  those  articles. 
The  coke  is  conveyed  from  the  premises  of  the  company, 
to  those  of  the  purchasers,  by  means  of  carts  r  and  wag- 
gons, and  the  gas,  by  means  of  the  trunks,  pipes,  and 
other  apparatus  for  the  conveyance  of  gas,  mentioned  in 
the  assessment.     Gas  and  coke  are  both   manufactured 
from  coal  at  a  great  ex  pence  of  fuel,  and  tlie  machinery 
and  apparatus  necessary  for  the  mauubcture  of  these 
articles,  are  also  very  expensive,  and  require  frequent  re- 
.newal.     Stock  in  trade>  and  the  profits  of  the  manu(ac- 
.tories  in  the  parish  of  Birmingham,  are  not  rated  to  Ifae 
'POor  in  this  rate.      The  premises,  trunks, .  pipes, .  &c. 
.mentioned  in  the  assessment  as  belonging  to  tl^e  com- 
pany, if   rated  to  the  poor,  as  other  lands  within,  the 
.parish,  that  is  to  say,  if  the  profits  .arising,  from  the  sale 
of  gas  are  not  included,  are  worth  200/.  per  annum,  but 
are  worth  800/.  if  the  profits  arising  from  the  sale  of  gas 
are  included,  if  the  Court  should  be  of  opinion  that  the 
profits  accruing  to  the  company  from  the  sale  of  gas,  .are 
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■ot  rsteftMe,  or  that  thej  cao  only  be  rated  as  the  profits        l623. 
of  a  manufectory,  the  rate  ought  to^be  ameoded  by  in-        ^^^^     : 
sicrting  the  sum  of  f  GO/,  therein  in  lieu  of  the  sum  of     ''hcKiiio 
800/.,  and  the  sum  of  5L  in  lieu  of  tlie  sum  of  20/.  ^     "^^ 

BlRMlMflHilM 


N,  G.  Clarke,  Gurney,  Reader,  and  Holbech,  in  sup-* 
port  of  the  order  of  Sessions.  The  Birmingham  Gas 
Ught  Company  are  rateable  in  respect,  not  merely  of  the 
dwelling-houses^  shops,  buildings,  laud^  and  preinbes, 
and  the  trunks,  pipes,  and  other  apparatus  fixed  in  the 
ground^  but  also  in  respect  of  the  profits  arising  from 
the  sale  of  gas  within  the  parish.  This  rateabiKty  vlU 
taches  upon  them  by  virtue  of  the  statute  of  43  Eliz.  c.  2, 
as:  occupiers  of  lands^  According  to  all  the  authorities, 
this  is  an  occiipation  of  land,  and  the  profits  arising  from' 
sach  occupation,  are  the  subject  of  rate.  When  once  an 
occupation-  of  land  is  established,  the  amount  of  rate  is 
to  be  calculated  by  the  profits  arising  from  such  occupa- 
tion. 'The  cases  of  Rex  y.  The  Cofjwration  of  Baih  (a), 
and  Rer  v.  The  Rockdale  Water  Works  Company  (6), 
seem  not  to  be  distinguishable  in  -principle  from  the  pre- 
sent case.  In  the  first,  the  corporation  of  Bath  were 
held  rateable  in  respect  of  their  profits  arbing  from  the 
conveyance  of  water  through  aqueducts  and  pipes  laid 
underground.  Upon  the  same  principle  in  the  second, 
the  Rochdale  Water  Works  Company^  were  held  rateable 
in  respect  of  their  profits  derived  in  like  manner.  In 
diose  cases  the  fouildation  of  the  rate  was- the  beneficial 
oiccupation  of  the  soiL  So,  in  the  present  case,  the 
soil  being  made  use  of  to  earn  Xh6  profit,  the  profit  is  to 
be  considered  as  an  adjunct  to  the  occupation,  and  there- 
fore rateable  upon  the  like  principle.  In  this  poiot  of 
view,    it  is    difficult  to  distinguish   between  water  and 

(a)  14  East,  609.  (6)  1  M.  &  S.  634. 
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1009«       gai.    Th^  aanie  mock  of  amvejmce  by  an  odeiqmliQa 

^"^^^^        ef   the    soil  is  adopted,   and   ooDwqiieo%   tbie    same 

o,  principle  ougbt  to  prevail  in  both  instances^    Undoubt<- 

Biumvouku   ^'7  ^^^  S'^'    P^"*  ^^'  '^  '^^^  rateable^  but  whea    it  is 
Gas  Com*     connected,    as   an    adjunct,    with  any    thing  which     is 

rateable,  then  it  becomes  liable.    Upon  thk  principle 

toils,  per  se,  are  not  rateable ;  but  wbeti  they  Bte  ceo^ 

nested  with  the  soil  in  respect  of  whidi  tbey  anse,  dien 

the  rate  attaches,  because  ihey  are  identified  widi  the  soil, 

and  produce  a  profit  to  the  occupier.    Tliis  is  the  pim* 

oiple  upon  which  Rex  v.  Macdonald  (a)  was  decided,    in 

Rex  T.  The  Culder  Neoiigatvm  (6),  Holraydi  J.^saip, 

'^  a   rate   on  land  is  in  ^effect  a  rate  on  die  profits  of 

^e  land;  for  where  there  are   no  profits^  thore  is   no 

beneficial  occupation.''     Here  there  is  a  beneficial  ocf 

oupation  by  the  means  stated  in  the  case,  and,   upoa 

the  authority  of   these  cases,  this  company  are  ^cle^y 

Fateable  for  such  beneficial  occupation.     AU  that  is  ne^ 

cessary  to  shew  is,  that  this  company  hate  a  tangible 

local  occupation  of  the  soil,  and  when  once  that  is  esta^ 

bitshed  the  profits  arising  from  it,  firom  whatever  means^ 

become  rateable.      The  Court  are  to  combine  all  iho 

circumstances  which  tend  to  give  the  occupation  an  etitire 

value,  and  are  not  to  separate  the  m^e  value,  of  tlie  pqiiea 

and  apparatus  from  the  gas.    Upon  this  principle  it  waa 

determined,    that  the  profits  of  a  weighing  machine  {c% 

of  a  carding  machine  (4),  and  the  canteien  of  barracks  (eX 

were  rateable.      This  case  is  not  dMtinguishable  'firom 

these  authorities,  and  therefore  the  Sessions  did  right  ia 

affirming  the  present  rale. 

D.  Pollock,  Adams,  and  Finch,  contrd,  were  stopped 
by  the  Court. 

(a)  12  East,  324.  (d)  Rex  v.  Hogg,  Cald.  266. 

Q)  1  B.  &  A.  269,  S.  C.  1 T.  R.  72 J. 

(c)  Rex  V.  St.  Nicholas,  Gkuee$*  (e)  4  M.  &  S.  317. 
t«-,  Caid,  262. 
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^AB9niBT,  C.  J.^-rTbe  qn^tidn  pr^8^nte4  to  pqr  conr* 
flidenfeidii  h,  iiot  whether  tie  J^inniifgAam  Qa§  Light  aQi|t 
Goke  CoaipatQr  ure  rtte»ble  for  (be  buildings,  l^nd^  9^4     »^J^w« 
prenisotf,  a«d*  tb^  IriAik^,   pipes,   and  ptber  apparatti^.        ''''® 
occupied  bj  timm  for  tbe  convejance  of  gag^  but  nbe^ber     Oa«  Coiu 
tlwy  are  ratieaMe  for  ibe  profits  arising  from  the  sale  of, 
gas.      If  il  weiifB  loeaiit  to  raisfS  the  first  qi^estipn,  107 
opiaion^  would  bie  (speaking  upon  the  siil^ect  ju^icialljr)^ 
that  tbe  compfuqr  are  only  rateable  for  the  .amount  at 
which  the  buildings  and  other  premises  mentioned  in  tbe 
assessment  would  let  to  ^ny  odier  persons  for  the  purpose 
ci  carrying  on  a  manu&ctory.     But  the  form  in  wbici| 
dits  case  is.  pnesented  to  us .  does  no^  raisfi  that  question. 
If  we  look  to  the  mqde  in  which  this  rate  is.  estim^ated^ 
and  to  the  statement  of  tbe  llist  paragraph  of  tbe  case^ 
Ais   appears  condiieive.    It  states,  l)hat  ''tbe  premise^/' 
which  I  understand  to  mean  the  buildings,  ^*  trun|cs,  pipes,i 
8&c/'  which   may  mean  tbe  ground  in  which  the  tr^oksi 
and  pipes  are  placed,   mentioned  in  the  assessment^  aa^ 
belonging  to  tbet  company,  if  rated  to  the  poor  as  otbe^ 
landa  within  the  parish,  diat  is  to  say,  if  tbe  profits  aria 
ing  from  the  sale  of  gas  are  not  includied,  are  ^orth  200/ 
per   annum,  but  are  worth  800/.,  if  the  profits   arising 
frooi.  tbe  sale  of  gas  are  included.    If  tbe  Cour^  shofyild 
be  of  opinion  that  tlie  profits  accruing  to  the  company 
from  the  sale  of  gas  are  not  rateable,  or  that  they  cw 
only  be  rated  as  the  profits  of  a  manufactcM-y,  the  ratQ 
ought  to  be   amended,   by  inserting  the  sum   of  200l^ 
ibj&relD,   m  lieu  of  tbe  sum  of  8OQA9  and  the  sum  of 
6L  in  lieu  of  the  sum  of  SO/."    I  am  of  opinion  that 
the  profita  accruing  to  tbe  company  from  tbe  sale  of 
gas  are  not.  rateable,,   and  ane  not  to  be  rated  aa   tbl9 
profits  of  a  miMBufactory ;  for  it  appears  from  the  state* 
ment  of  the  case,  that  the  profits  of  a  manufactory  are 
not    rateable  in  the  bands  of  any  other  persons.     The 
distinction  in  tbe  present  case  is,  that  the  company  are 
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1823*        rated  not  merely  for  their  premises,  bat  in  respect  of 

^^^^         the  profit  of  a  manufactory,  which  is  something  obtained 

V.  by  the  skill  and  labour  of  man,  and  from  money  laid  out 

BiRMUfOHAK  ^  *®  purchase  of  materials,  which  are  afterwards  to  be 
OAt  Com-  altered  and  brought  into  another  shape  and  form.  That 
circumstance  renders  this  case  perfectly  distinguishable 
from  all  other  cases ;  from  the  cases  of  canals,  water- 
works, light-houses,  locks,  and  other  property  of  that 
description.  For  this  reason  it  is,  that  the  cases  of  Rex  v. 
The  Corporation  of  Bath,  and  Rex  v.  The  RochdakWater 
Works  Company^  are  directly  at  variance  with  the  present. 
In  those,  the  rate  was  upon  the  water,  which  is  a  natural 
produce,  but  here  it  is  upon  gas,  which  is  an  artificiid 
produce,  obtained  by  the  labour,  skill,  industry,  and 
capital  of  the  company.  An  inhabitant  may  be  rated  for 
the  profits  of  his  trade ;  but  if  this  company  is  to  be 
rated  in  respect  of  their  gas,  the  rate  would  be  imposed 
upon  them  on  a  very  different  principle.  Here  they  are 
rated  upon  the  sale  of  their  gas,  as  occupiers  of  land, 
which  I  think  cannot  be  supported.  I  am  of  opinion 
therefore  that  this  rate  must  be  amended,  by  inserting 
the  sum  of  200/.  instead  of  800/. 

Bayley,  J. — T  am  of  the  same  opinion.  This  is  en- 
tirely a  question  of  quantum.  In  most  of  the  cases 
which  have  formerly  been  before  the  Court,  the  only  ques- 
tion was,  whether  there  has  been  any  rateable  property 
or  not,  and  in  such  cases  reference  was  made  to  the  pro- 
fits as  being  the  criteria  by  which  the  quantum  of  rate 
was  to  be  ascertained.  Such  was  the  question  with  re- 
spect to  canal  locks.  When  the  rate  was  imposed  upon 
the  lock,  the  profits  were  referred  to  as  the  mode  of 
fixing  the  quantum ;  but  whether  the  quantum  of  rate 
has  been  properly  fixed,  is  a  question  into  which  the 
Court  do  not  inquire,  nor  into  which  tliey  feel  themselves 


^ 
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•at  lilMity  toexaminey  unless  it.  is  specifically  pointed  oidt  .IBM, 
to  their  consideration.  In  the  present  case  the  quantum 
is  specifically  pointed  out,  and  our  attention  is  directed 
4o  a  distinction  between  the  value  of  the  occupation  of  ^  "^^ 
the  land  p^r  se,  and  the  profits  resulting  from  .  carrying  .OasCoh- 
'On^  by  means  of  the  occupation,  a  beneficial  manufactory. 
Now  the  criterion  by  which  the  value  of  this  land,  co- 
^^lered  as  it  is  by  warehouses,  buildings,  and  used,  as  it  is, 
by  a  pipe  way,  is  the  rent  fair  which  ought  to  be  paid  for 
other  land  in  the  same  parish.  When  the  land  is  rated, 
it  is  rated  according  to  the  £air  rent  which  it  will  fetch, 
and  not  according  to  the  profit  which  particular  persons 
night,  under  extraordinary  circumstances,  produce  from 
it,  |>y  a  particular  mode  of  occupation.  Its  value  is  t» 
be  estimated  according  to  a  probable  rent,  if  let  to  any 
other  persons,  and  not  according  to  temporary  profits, 
arising  from  the  sources  which  are  unconnected  with  the 
4and  itself,  and  with  reference  to  the  value  of  which  aloiw 
Aerate  ought  to  be  imposed.  Here  the  gas  forms.no  part 
of  the  profits  of  the  land ;  it  is  a  ipanufiictured  article^ 
^oduced  hy  labour,  and  the  investment  of  capital,  and 
the  profits  upon  uhich  depend  upon  the  price  of  coaIs» 
jabour,  and  a  variety  of  other  .  circumstances.  Looking 
at  this,  therefore,  as  a  question  of  quantum,  expressly 
submitted  to  our  consideration,  we  are  at  liberty  to  decide 
the  case  upon  that  footings  If  the  case  stated  that  these 
buildings,  warehouses,  and  pipe-ways  would  have  let  for 
800/.  per  annum,  then  we  should  have  nothing  to  decide 
upon,  but  when  we  are  informed  that  the  rate  is  imposed 
partly  upon  the  buildings,  and  other  premises,  and  the 
remainder  upon  the  profits  arising  from  the  sale  of  the 
gas,  which  is  produced  from  the  hivestment  of  capital, 
jind  A  variety  of  other  circumstances,  we  are  bound  to 
decide  the.  case  with  reference  to  that  distinction.—* 
Beferring  to  that  distinction,  I  am  of  opmiop  that  ^hfi 
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103t.       kiger  rate  cannot  be  supported^  and  tberefore  it  mittt  be 
emended  by  interting  200L  bstfied  of  800^. 


TheKiKo 
The  HoLBOY  D,  J. — ^This  is  DOt  like  the  case  of  a  canal. 

Gas  Com-  ivfaere  there  18  a  beneficial  use  of  the  land  by  means  of 
PAit¥.  |],g  \mter.  The  land  in, such  case  is  rated  as  so  muck 
land  covered  with  water.  Here,  it  is  professed  to  rata 
the  trunks  and  other  apparatus^  but  it  is  in  reality  a  ntfe 
upon  the  gas  itself,  which  is  not  a  natural  produce;  but 
is  manufactured  at  die  expence  of  human  labour  and 
capital.  In  this  respect  the  case  is  distinguishable  front 
those  cases  which  have  been  cited.  I  think  the  profits 
arising  from  the  sale  of  gas  are  not  rateable,  and  that 
this  rate  must  be  confined  to  the  buildings,  pipes, 
trunks,  and  apparatus. 

Best,  J. — I  have  no  difficulty  in  saying  that  this  rate 
cannot  be  supported  in  the  manner,  and  under  the  cir- 
cumstances in  which  it  is  made.  It  appears  to  me,  that 
gas,  as  an  artificial  produce,  cannot  be  made  the  antfjec^ 
of  a  rate,  in  respect  of  the  occupation  of  land,  and  that 
it  would  be  gross  injustice  to  make  this  manufactory 
rateable  on  that  principle.  The  question  is  not,  whether 
these  trunks,  pipes,  and  other  apparatus,  are  rateable 
property,  but  whether  the  profits  arising  from  the  ma^* 
nufacture  of  gas  are  rateable.  The  case  expressly  finds 
that  stock  in  trade  and  the  profits  of  the  manufactories 
in  the  parish  of  Birmitigham  are  not  rated  in  any  case 
to  the  relief  of  the  poor.  Now  this  is  obviously  a  rate 
upon  the  profits  of  a  manufactory,  and  therefore,  upoi| 
the  principle  that  other  manufactories  are  hot  rateable, 
they  ought  not  to  be  rated.  Profits  on  a  rent  cannot  be 
rated,  nor  are  any  uncertain  profits  rateable,  on  account 
of  the  difficulty  of  establishing  an  equal  rate.  The  pro* 
fit,  in  Uiis  instance,  is  produced  at  an  enornxms  expence^ 
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«9d  at  conaiderable  hazard  of  capital^  and  has  not  a  per*  1B23. 
manent  aaiiual  value.  Here  there  must  be  an  union  of 
capital  and  constant  employed  labour,  in  order  to  produce 
a  profit.  In  this  respect  the  case  is  distinguishable  from  bibminghak 
a  canaU  vhere,  when  once  the  wharfs  and  locks  are  esta- 
blished, ihey  remain  permfmently,  and  produce  a  per- 
manent profit,  but  not  so  of  a  gas  manufactory,  where 
there  must  be  an  application  of  human  labour,  and  a 
consumption  of  coal,  day  by  day,  in  order  to  produce 
the  article  for  sale.  For  these  reasons  I  am  of  opinion, 
that  this  rate  ought  to  be  amended  in  the  manner  sug^ 
gested. 

Hate  ordered  to  be  amended,  by  striking 
out  800/.,  and  inserting  200/.,  and  by 
striking  out  20/.,  and  inserting  5/. 


The  King  v.  The  Inhabitants  of  North  Col-      Wednesday, 

April  23. 


LINGHAM. 


B 


>Y  an  order  of   two  Justices,  Mary,  the  widow  of  Renting  a 

......  1  .1 1  1   Jionse,  and  let- 

tVilliam  Barks,  with  their  three  children,  were  removed  ting  part  of  it 

from  the  parish  of  North  Collingham,  in  the  county  of  jf  Joldi'ng^r' 

Nottingham,  to  the   parish   of  Fulbeck,  in  the  county  of  j®^n*|®/",.«. 

lAncoln.     On  appeal   the  Sessions  quashed   the  order,  ing-house 

subject  to   the  opinion  of  the  Court,  on  the   following  tute  59  Geo.  s. 

.  c-  50,  80  as  to 

case  .  confer  a  settle- 

The  pauper's  husband,  being  legally  settled  in  Fulbeck,  ment. 

.,  -^-r      T   ^  i>.      *  •        1  ,«,^        A  tenement 

came  to  reside  ^t  North  Colhngham  in   the  year  1812,  wiUiin  the 

where  he  took  and  hired  a  house  (being  a  separate  and  JhS^s^tufe 

may  consist  of 
bovme  a«d  land  taken  at  diiferent  times  and  of  different  persons,  provided  the 
whole  annual  rent  amounts  to  lOl,,  and  the  land  and  house  be  in  the  same  parish* 
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•  1823.  distinct  dwelling-house)  with  a  garden,  for  a  year,  and 
from  year  to  year,  at  the  annual  rent  of  6/.  6s. ;  and  he 
continued  to  hold  and  occupy  such  house  and  garden,  and 
'^^^  actually  paid  the  aforesaid  yearly  rent  for  the  same,  from 
of  NonTM  the  year  18 1£  up  to  his  death,  which  happened  m  Decern^ 
ber,  1821  ;  but  during  the  last  four  years  of  his  holding 
the  said  house,  he  let  to  a  lodger  at  30s.  a  year,  one  of 
the  rooms  thereof,  which  room  was  oh  the  ground  floor, 
and  communicated  with  a  yard  appurtenant  to  the  hooae, 
<by  an  outer  door,  and  with  the  adjoining  rooms  of  the 
house,  by  the  -  inner  door,  of  which  doors  the  lodger  kept 
the  keys,  as  there  was  another  outer  door  to  the  house.  No 
alteration  was  ever  made  in  the  house  or  doors  during  any 
part  of  the  period,  for  which  William  Bark  was  tenant 
thereof,  Tlie  room  was  let  unfurnished,  and  the  lodger 
occupied  nothing  but  the  room,  and  William  Bark  was 
assessed  and  rated  for  the  entire  house  to  the  poor,  the 
highways,  and  king's  taxes,  and  paid  such  assessments 
during  the  whole  of  his  tenancy.  In  the  year  1819  the 
pauper  boni  fide  hired  a  piece  of  garden  ground,  in  tbe 
parish  of  North  Collingham,  for  the  year,  at  the  rent  of 
31.  15s.,  which  ground  he  actually  occupied  for  Byeaar, 
and  paid  the  said  rent,  and  he  continued  in  tbe  occupation 
thereof  up  to  the  time  of  his  death.  The  question  fickr 
tlie  opinion  of  the  Court  is,  whether  the  paupeir's  hua* 
band  gained  a  settlement  under  the  stat.  59  Geo.  3.  c.  50, 
which  received  the  royaj  assent  on  the  Qd  July,  1819» 
it  being  admitted  tha(  the  garden  ground  mentioned  iu  th^ 
case  was  hired  after  the  passing  of  that  ac(. 

Nolan  and  Clinton,  in  support  of  the  order  of  Sea^ 
sions,  contended,  that  a  settlement  was  gained  by  the 
pauper  in  North  Collin gham^  and  consequently  that  the 
order  of  Sessions,  quashing  the  order  of  removal,  must 
be  affirmed.    Two  questions  arise  in  this  case  upoD  th^ 
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GOMtmetiDn  of  the .  59  Gio;  S.  c.  50. ;  first,  whether  &  id28. 
person  who  has  taken  a  house,  beiMf  an  entire  and  dis^.  '""^'^ 
tin^t  dweiling-hotise,  cen  be  prevented  from  gauuug.  a^  „/"^ 

settlement,  by. letting  off  a  part  of  it  to  a  lodger;  and,  j^^^'^'j!J.j^„„ 
second,  ¥dbelber  the  whole  of  the. tenement,  v^hich  is  to.     ot'  Noath 
confer  ^a  settlement;  roi«st,  under  this  staUite^be  takea 
at  09ie  and  the  jsame  time.    As  to  the  first  point  it  is  quite, 
dear,  that  before  the  passing  of  this  act,  takitig  a  tene- 
ment of  the  yearly  value  of  10/.  would  gain  a  settlepi^ut, 
though  a  part  of  it  was  underlet.  Rex  v.  Uandverras  (a), 
and  Rexy,  Newnham  (6).    There  is  no  doubt^  therefore,. 
AdM  letting  part  of  the.  tenement  to  a  lodger  would  make, 
no  difference  before  the  59  Geo.  3.    The  question  thea 
isy  whether  that  act  makes  any  difference  in  the  old  rulck 
of  settlement  law  upon  this  point.    Now  there  is  nothing 
in  this  statute  which  would  render  the  circunistance   oC 
under-letting  destructive  of  the  settlement.    All  that  th^ 
statute  requires  is,  that  there  should  be  a  bon&  fide  hiring[ 
and  occupation  of  the  house  during  the  whole  >ear.     It 
is  by  no  meens  necessary  that  the  occupation   of  every 
part  of  th^  house  should  be  exclusive,     it  is  only  requi- 
site that  the  pauper  should  continue  the  tenant,  ^and  re  ^ 
ude  for  twelve  months.     The  object  of  the  legislature  in 
passing  this  act  was,  not  to  prevent  the  person  who  let^ 
lodgings  from  gaining  a  settlement,  but  to  prevent  a  mere 
lodger  from  gaining  a  settlement.     In  this  very  case  ih^ 
person  who  took  the  room  might,  by  the  old  law,  have 
gained  a  settlement,  if  he  had  paid  four  shillings  a  week, 
but  it  was  to  prevent  the  gaining  of  settlements  by  such 
means  that  the  legislature  passed  this  act .;  to  remedy  the 
evil  arising  from  constructive  settlements,  and  to  esU- 
blish  one  plain  and  intelligible  rule,   namely,    that  np 
settlement  should  be  gained  by  renting  a  tenement  b^t 

(a) -Burr.  Sett.  Cases,  571.  S.  C.      (&)  Id.  756. 
Sir  W.  Bh  Rep.  603.  • 
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1828«        1^  the  persoo  wlia  really  and  boiift  fi^  in  the  Sni  m^ 
atapce,  became  the  ostensible  tenant  of  tbe  bouse  of  KML 
per  nnwini,  and  continned  to  reside  during  the  whole  yenr. 
IsiirABrrAirrs    "^^^  e?cry  cireumstanee  stated  in  this  case,  brings  it  dl»< 
of  N«aTH     tinctly  within  the  statufe.    The  Sessions  hate  fonnd  ibuti 
the  husband  of  the  pauper  took  and*  hired  a  hoase^  beinp 
a  separate  and  distinct  dwelling-house,  and  continued  to- 
hoid  aud  occupy  such  house  during  a  period  of  nine 
years.    The  terms  of  the  act  therefore  have  been  literally 
fiil6lied  in  every  particular.    The   pauper  continued   an 
ostensible  substantial  tenant)  and  so  far  as  the  under«( 
letting  goes,    that  circumstance  is  perfectly  immaterial, 
it  being  sufficient  that  the  pauper  took  the  honse  an4 
continued  the  responsible  tenant  during  twelve  months. 
Then,  secondly,  the  -question  is,  whether,  in  order  to  gain 
a  settlement,  there  must  be  one  entire  taking  from*  one 
person  atone  single  rent,  or  whether  a  settlement  maybe 
gained  by  taking  at  two  several  hirings,  a  house  of  one 
person,  and  land  of  another.     Now  there-  is  notliing  in 
tiie  statute  which  shews  it  to  have  been  the  intention  of 
the  legislature   to  alter  the  mode  and  manner  of  taking 
tbe   tenement,  according  to  the  old  law  of  settlemenr; 
Ihe  statute  does  not  require  that  the  tenement  shall  be 
entire.     It  speaks  merely  of  **■  tenement,''  in  the  singular 
number,  and   therefore  the  law  remains   as  it  was   pre«- 
viously  to   the  passhig  of  the  act;     It  is  clear,  from  a 
variety  of  cases,  that  before  this  stetute,  -landsand  bouses^ 
taken  at  different  times,  might  be  coupled  together,  so 
as  to  form  one  tenement.     The  13  fc  14  Car.  £,  and  the 
9  &-10  lVm.3.  Ci  2,  bolbuse  the  word  <*  tenement/'  in 
the  singular  number,  and  yet  it  has   been  held,  over  and 
over  again,  upon  the  construction  of  thi»  word,  as  used 
in  these  statutes,  that  distinct  tenements,  when  of  suff^ 
cient  conjunct  value,  whether  situated  in  the  same,  or  in 
different  parishes,  or  Uken  at  different  timeSj,.  and  of  di£^ 
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f(Mrt  limdlorcb,  or  Md  bydtotioct  titles^  are  sufficieht        188a, 

to  confer  a  ^etAewtenU    Norib  Nibleif  v.  fVootion  under 

E^  {a),  Ren  ▼•  Satidmich  (b)f  add  Rex  v.  Newnham  (c). 

Tbc  Sessional  io  the  Qdnstruction  of  this  ac(»  have  fol-  t„„^!J!^„y* 

low^d  ibese    decisions,  whick  fully  wsrrant  tbek  deter-     of  Nobth 

I  Colli  MGHAM« 

nmatioo^ 

» 

Scarlett  and  Bulguy*,  contri.  The  59  Gao.  3.  is  a  re^ 
medial  statute,  and  is  to  be  construed  most  liberally  in 
order  to  effect  the  object  of  the  legislature,  which  clearly 
was  to  put  an  end  to  cdnstruotive  setllements  by  renting 
a  teftensent*  This  is  manifest  from  the  language  of  the 
preamUe,  which  recites,  ^^  that  whereas  many  disputes 
sod  conU'oversies  have  arisen  respecting  the  settling  of 
poor  people  iii  parishes'  in  England^  by  the  renting  of 
t^nemjeiits/"  and  then  proceeds  to  enact  *^  that  no  settle-^ 
ment  shall  be  gained  by  reotiog  a  tenement,  unless  such 
tenement  shall  consist  of  a  house  or  building,  being  a 
separate  and  distindt  dwetiiug-house  or  buildiiig,  bonft 
fide  Uired«.  at  and  for  the  suas  of  10/.  a-year,  at  the  leasts 
for  tbe  term  of  one  whole  year,  note  unless  such  house 
or  building  shall  be  held  and  occupied,  and  tbe  rent  foi* 
the  saute  actually  paid,  for  Ae  .term  lof  one  whole  year, 
at  the  least,  for  the  person  hiring  the  same."  To  gain  a 
settlement,  therefore,  it  must  be  shewn,  first,  that  tbe 
party/had  actually  dwdt  ii^,  used,  and  exclusively  occu« 
pied  tbe  bouseduring  the  whole  year ;  and,  second,  that 
he  actually  held  a  tenement  at  one  entire  rent,  and  on^ 
eatke  taking,  of  . 10/.  aryear.  Now^  neither  of  these  re- 
^isites  is  established  in-  the  present  case.  In  the  first 
place,  thefe  is  no  actual  dwellings  use,  and  occupatioii 
of  an  entire  house,  which  is  necessary  according  to  the 
laiigua^  of  tbe  statute.  The  bouse  in.  question  is  not  one 
entire  teosnieut,  for  the  pauper  Ibis  a  part  of  it  off  to  a 

(a)  Foley  P.  L.  79.  \h]  Burr.  S.  C.  44.  (c)  Id.  176. 


1823.'       l^ger.    He  IV  thelrefore  not  the  esclMive  occttpicr  of  a^ 

"^^^^        house  or  building. '  It  is  quite  dear,  that  when  the   un- 

T6e  KiKo     derJctting  took  place,  the  pauper  had  no  right  to  enter 

The         that  part  of  the  premises  mhich  he  had  so  let  off,  and  if 

of  North     he  had  thought  proper  so  to  do,  he  might  be  treated  as  a 

CoLUNGHAM.  t,.egpas8cr.    The  case  expressly  finds,  that  there  were  two 

outer  doors  to  the  house,  one  of  which  belonged  to  the 
room  demised  to  the  lodger,  who  kept  the  key  of  that 
door.  In  every  sense  of  that  word,  this  was  a '  distinct 
tenement,  and  the  holding  and  occupation  by  the  pauper's 
husband  were  not  entire*  If,  indeed^  the  key  of  the  ddbr 
of  communication  to  the  lodger's  apartment,  had  been 
kept  by  the  pauper's  husband,  this  argument  would  1^9, 
bat  the  key  being  under  the  entire  control  and  power  of 
the  sub-tenant,  it  is  the  same  thing  as  if  the  apartment 
bad  been  separated  by  a  wall.  '  Then,  secondly,  here  is 
not  one  entire  taking  of  a  tenement  of  10/.  a-year,  and 
on  thir  ground  the  settlement  cannot  be  supported.  The 
house  and  the  garden  ground,  although  situate  in  the  same 
parish,  are  held  of  different  landlords,  and  cannot  be 
coupled  tc^ether,  and  considered  as  one  tenement,  within 
the  meaning  of  the  statute,  which  requires  one  entire 
hiring  of  a  house  or  land,  or  of  both,  at  otie  entire  rent 
of  10/.  at  the  least.  These  are  separate  tenements, 
neither  of  which  is  of  the  requisite  value',  and  conse- 
quently no  settlement  b  gained.  It  would  be-  contraVeii- 
ing  the  policy  of  this  statute  to  h6ld,  that  the  land -might 
be  coupled  with  the  house,  so  as  to  constitute  one  etitiie 
teiiemeht,  and  would  again  open  the  door- to  those '^oiv- 
stmctive  settlements,  which  it  was  the  aniidus  object  of 
Ibe  legislature  to  prevent. 

'  Abbott,  C.  J.— This  question  arises  upon^  the  con- 
struction of  an  act  of  parliament,  which,  I  think,  was 
certainly  passed  for  the  purpose  of  restraining  constructive 
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setiementfl  ;  but  it  n  a  general  rule  of  consUuctioo,  dial        I82dL 
acts  of  parliament,  which  are  made  upon  the  Mine  tob-        ^^'^ 
ject'fliatter^  are  to  have  tlie  same  construction  aild  effects     The  Kwu 
if  they  contain  similar  words  and    expressions  to  those  ,      "^''^ 
used  in  the  previous  statutes.     It  is  ciear,  that  before  the     of  North 
passing  of  this  act,    a  tenement  of    10/.  a*j^ar»  might  C<**^"®"^"»* 
consist  of   several   different .  parcels,  taken  at  different 
doiesj  and  at  different  rents*    The  first  question  is,  whe* 
ther,  under  this   act,    the  tenement  must  be  all  taken 
at  one  and  the  same  time;  and  at '  one  and  the   same 
rent.     The  statute  declares,  that  no  settlement  shall  be 
gained    by  renting  a  tenement,  /' unless  such  tenement 
shall  consist  of  a  house  or  building,    being  a  separate 
and    distinct    dwelling-house    or   building,  or  of  .land, 
or  of'  both,    bona  fide    hired  by  such  person,    at  and 
for  the  sum  of  10/.  a-year  at  the  least,  for  the  term  of 
one  whole  year,  nor  unlsss  such  house  or  building  shall 
be  held,*  and  such  laud  occupied,  by  the  person  hiring  the 
same."    Thus  far,  this  act  restrains  the  former  statutes 
as  to  value ;  but  tliough  there  must  be  a  hiring,  still  it 
does  not  say,   that  it  must  be  one  and  the  same  hiring, 
nor  does  it  say  that  the  tenement  shall  be  one  distinct  and 
separate  matter.    Therefore,  I  think,  we  are  bound  to 
construe  this,  like  former  acts  relating  to  settlements,  and 
to  hold  that  the  tenement  may  consist  of  house  and  land, 
takea  at*  different  times,  and.  of  different  persons,  pro- 
vided the  whole  annual  rent  amounts  to  10/.  and  is  bon& 
fide  paid.     Then  the  question  is,  whether  there  was  a 
holding  of  the  house,  and  an  occupation  of  the  landi  by  the 
pauper's  husband  for  one  whole  year.   The  word  *^  held,!' 
used  in  the  statute,  is  applied  to  the  dwelling- house,  and 
if  that  be  construed  fairly,  it  seems  to  me,  from  the  find- 
ing^ofthis  case,  that  the  paMper's.  husband  held  the  whole  of 
.tliis  tenement.     The  difference  of  expression  ''held,*'  as 
applied  to  the  house,   may  have  been  intended   by  tlie 
legishtture  to  meet  the  case  of  lodgers,  properly  so  called^ 
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1823.        imd  to  present  the  qnestioii  mmng,  ivhether  «  pdriKm 
^■^""^^        ccHild  be  said  to  occupy  a  whole  house,  provkkdl  he  let 
V.  the  whole  or  part  of  it  in  lodgings.    The  reoaaining  poi&t 

Inhabitants   *®**  *®'  whether  this  person  held  the  whole  of  tins  hoase. 
of  North     It  jg  contended  that  he  did  not>  becaase  the  person,  here 
called  a  lodger,  occupied  a  part  of  the  house  i(feparate 
and  distinct  from  the  rest,  so  as  to  convey  a  dotibt  whe* 
Iher  it  was  the  dwelling-house  of  the  pauper's  husband.  IF 
that  proposition  had  been  established,  no  settlement  would 
have  been  gained.     But,  looking  to  the  facts  of  the  case, 
1  think  the  proposition  is  not  sustained.    The  facts  stated 
are,  *'  diat  the  person  called  a  lodger,  took  a  room  on 
the  ground-floor,  communicating  with  a  yatd  appnl-tenant 
to  the  house,  by  an  out^r  door,  and  with  the  alining 
rooms  of  the  house,  by  an  inner  door,  of  which  the  doors 
the  lodger  kept  the  keys,  as  there  was  another  outer  door 
to   the  house.''    It  is  insisted,  that  by  putting  the  key 
of  the  door  of  communication  into  the  hands  of  the  per- 
Bon  called  the  lodger,  it  is  the  same  as  if  a  waU  had  been 
erected,  so  as  completely  to  separate  the  apartment  fVom 
<he  rest  of  the  house.    If  the  case  had  found  that  the 
key  had  been  put  into  the  hands  of  the  lodger  to  prevent 
any  communication   between  one  part  of  the  house  and 
the  other,  there  might  have  been  more  we^ht  in  the  ar- 
gument ;  but  it  is  left  uncertain  whether  the  key  was  put 
into  the  hands  of  the  lodger  to  enable  him  to  enter  by  the 
-outer  or  the  iiiner  door,  and  therefore  there  does   not 
appear  to  have  been  a  complete  separation  of -the  room 
from  the  rest  of  the  house.    That  fact  being  left  hi  a 
state  of  uncertainty^  and  it  not  bring  stated  that  Ae  ob- 
ject of  delivering  the  key  was  to  prevent  coftimuiticatioi!, 
we  must  rather  infer  that  the  object  was  to  allow  the 
lodger  to  go  from  one  part  of  the  house  to  ihe  ddief, 
at  his  pleasure.     It  seems  to  me,  therefore,  that  the'oi^- 
cupation  of  this  room  is  not  made  out  to  be  separate  and 
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^tinef  9  but  that  the  pauper's  husband,  must  be  said  to  be  iM3. 

the  holder  of  the  house,  id  like  inanner  as  if  the  lodger  n^v^ 

had  not  rented  this  partkular  room.    That  point  being  at  '^^  ^'"® 

least  left  doubtful,  I  think  we  are  at  liberty  to  consider  The 

Tm  fl  ABfT  ANTS 

the .  pauper's  husband  as  the  person  holding  the  whole,     of  North 
thoiq;h  the  lodger  occupied  one  of  the  rooms.    For'  these  ^ou.i"^^^>'* 
reasons  I  think  the  order  of  Sessions  must  be, confirmed. 

'  Baylbt,  J««— I  am  of  the  same  opinion*  I  think  die 
second  point  is  more  a  question  of  fact  than  of  law.  The 
Sessions  might  have  decided  whether  the  house  was  oc- 
cupied as  ^'  a  separate  and  dbtinct  tenement,  dwelling- 
house,  or  building."  At  the  time  when  the  pauper's  hus- 
band originally  took  the  house,  there  is  no  question  that 
it  was  **  a  separate  and  distinct  dwelling-house  or  build- 
ing," and  I  do  not  see  any  thing  to  authorize  us  in  saying 
that  it  ceased  to  be  a  separate  dwelling-house  when  one 
of  the  apartments  was  let  to  a  lodger,  because  the  hus- 
band of  the  pauper  still  continued  to  be  the  holder  of  a 
distinct  dwelling.  I  do  not  inquire  into  the  other  parts 
of  the  case  with  much  minuteness^  because  I  think  we. are 
bound  to  construe  this  act  in  the  same  way  as  other  iicts 
of  parliament  upon  the  same  subject-matter,  and  to  act 
upon  the  decisions  which  have  been  referred  to  in  support 
of  the  order  of  Sessions. 

.•* 
.  HoLSOYD,  J.^ — I  think  we  must  conslrue,the  word 
'^  tenement/'  as  it  has  been  construed  in  former  acts  of 
parliament,  with  reference  to  which  this  act  is  made. 
The  act  begins  by  reciting,  that  ^'  whereas  many  disputes 
and  controversies  have  arisen  respecting  the  settling  of 
poor  people  in  parishes  in  England,  by  the  renting  of 
t^netnenis."  Ilie  legislature  only  meant  to  alter  the  lnw 
in  those  tilings  which  are  made  requisite  Jxy  this  act  of 
parliament  to  be  done  to  gain  a  settlement,  but  it  leaves 
VOL.  1.  n  D 
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IMt.       ^  lawia  otben  reifi^ta  asit  ¥»»  heti^t,  9$  to  Mrbit 

^""^^        thotiU  be  conndettd  ftrtewfeftient     WeaN^liwiid  Mb^ 

TI19.IUW     therefore,  tb«t4beteDeniefit  may  be 'made-up  of  hoafieand 

The         land,  thoiigb  taken  disparetelyv  and  at  differeiit  reatau  U{io^ 

oi  North     the  secDod  point, .  it  appean  to  me,  aocordingito  tkq  facta 

CQJ»i4Voii4J9.  ^rtatad  in  the  ca«e,  that  although  ona^rooitt of  the  ha«se 

Mra».  let.  ofi>  yet  the-  whole-  must  be  conaidered  aa  tine 
dwelling-house,  held  by  the  pauperis  husband.  He  is 
clearly  the  responaible  boMer  of  the  house.;  he  pay6:the 
rates  and  taxes  which  are  in^aed  on  other  bo«»eiB,  and 
h»is,  in  the  strict'Seiise  of  the  wosd,  a. householder. 

BttisT,  J.-«-«Weare'to  oonstnie  this  act  adccNKiiBg  to 
the -rules  by  which  othet  stalmtea  upoa  Ctie  samesuli^t 
have  been  construed*  The  first  painTuDged  for-  our  con* 
aideration isy  whether  this  is  to  fae'treated as  one  dweliii^.' 
I  aai  of  opinion  that  we  nuistxonsider  it  as  one  dwellingi 
in  the  oocupation  of  the  pauper.  If  it  were  noty  no  per^ 
aon  in  the  city  of  Xon  Jo/i/ who>  sbtHihi  let  offa- eingle 
room  of  his  house,,  coukt  gain  a  settlement,'  alUion^'  be 
paid  a  rent  ot  ten-  times  lOL  a  year*  it  is  weU  koox'S'a 
to  be  a  common  practice  in  this  city,,  and  mafty  4»4iei^ 
places,  for  persons  •  to  take  large  houses,  occupy  only 
aamall  part  themselves,  and  let;  off-  the  reaojaindos  to 
lodgers,  from  whom  they  derive  the  meant  not  only  of 
paying  the  whole  of  their  rent,  but  even  of  gaining  a 
livelihood;  and  yet,  according'  to  the -constractioYi  now 
contended,  for,  these  persons.would  iiotgain  a  setdemetit 
ill  the:  parbhiiu  which  their  houses  were  situated.  That 
18  a  prdpositioa,  however,  which  cannot  be  maintained. 
But  it  is  supposed  that  there  was  a  separation  of  the  roonv 
from  the  house,  ao  as  to  n^ative  the  idea  of  an  exclu- 
sive occupation.  There  is  no  separation  which  can  have* 
that  effect.  It  is  all  one  tenement,  and  it  is  impossible* 
to  say  thatit  is  not  the  dwelliog^bouse  of  the  pAtiper-s  hue- 
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rication  between  tbe  lodger's  room  and  the  rest  of  the  ^^^^^ 

bouse,  and  therefore  it  must  be  conatdered  aa  tnirt  of  the  ^®  ^^"^ 

skmh  bonse.    The  pfMiper's  faatbahd  is  tbe  pefaon  wb6oi  l^he 

the  law  considers  as  tbe  tenant  for  all  ptirposes  of  occu*  of  North 

pation  Mid  rateability.    He  ift  the  boMer  bf  obeenctte  Co"^»nghabi. 
tettementy  andin  addition '  thereto  oGCupieB  land,  the 'rent' 
of  whicb,   added  to  that  of  the'  bduse,  is  enfficient  to 
gain  a  aettlement. 

Ofder  confirmed. 


The  King  v.  The  Trent  and  Mersey  Canal        JTedn^idinf, 

g^  April  23. 

Company.  (^^ 

X  HE  defendants  having  been  rated  to  the  relief  of  the   A  canal  com- 
pbor  of  the  township  of  JVWerw,  in  the  county  of  Derby y   able^to  the  re- 
the  Sessions  on  appeal  confirmed  the  rate,  subject  to  the  ji^^o^thepMr, 

opinion  of  this  Court,  on  the  following  case : —  every  parish 

rr»i  11  1  •  r  ^  £^       ^  ^  tlirougli-  which 

1  ne  appellants  were  incorporated  by  an  act  of  o  Geo.  3.  their  canal 

by  the  name  of  «  The  Company  of  Proprietors  of  the  P^p•eJ;  of  land 
Navigation  from  the  Trent  to  the  Jfersey,"  and  empow-  covered  v^itli 
eted  to  purchase  lands  to  them  and  their  successors  and 
assigns,  for  the  purpose  of  making  a  navigable  cut  or 
canal  from  the  river  Trerd  to  tbe  river  Mersey.  And  it 
is  by  that  act  enacted,  "  That  it  shall  be  lawful  for  the 
said  company  to  demand  and  take  for  their  own  proper 
use  and  behoof,  for  tonnage  and  wharfage  for  all  goods 
and  commodities  whatsoever,  which  shall  be  conveyed 
upon  the  said  canal,  such  rates  and  duties  as  the  said 
company  shall  think  fit,  not  exceeding  tbe  sum  of  one 
penny  halfpenny  per  mile  fur  every  ton  of  such  goods  and 
commodities  which  shall  be  conveyed  upon  the  said  canal, 
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ivhich  said  rates  and  duties  Bhall  be  paid  to  sudi  person 
or  persons  at  such'  place  or  places  near  to  the  said  ctit  or 
caua]|  in  such  manner  and  under  such  regulations  as  the 
said  canal  company  sh&U  direct  or  appoiDt/'  And  it  is 
further  enacted,  "  That  all  persons  whatever  shall  have 
free  liberty  to  navigate  the  boats  upon  the  said  canal, 
under  certain  regulations;  up6n  p'ajment'of  such  rates 
and  duties  as  shall  be  deknanded  bj  the  said  cdmpan  j, 
not  exceeding  the  rate  thereinbefore  mentioned."  A  part 
of  the  said  canal  being  in  length  about  one  mile  and 
fifty-two  yards,  comprising  the  quantity  of  land  for  which 
the  defendants  were  rated,  passes  through  the  said  town- 
ship of  Findern.  The  company  have  no  lands,  houses, 
warehouses,  wharfs,  or  other  property  in  the  said  town- 
ship, except  the  canal  and  towing  path*  No  tolls,  rates, 
or  duties  are  received  in  the  said  township,  nor  do  any 
tolls,  rates,  or  duties  become  payable  there,  the  com- 
pany not  having  so  directed  or  appointed,  but  the  company 
receives  annually  a  much  larger  sum  than  that,  in  respect 
of  which  they  are  assessed^  for  tolls  for  the  passage  over 
that  part  of  their  canal  Mihich  lies  in  the  township  of 
Findem»  The  canal  company  derive  very  considerable 
annual  profits  from  the  canal.  By  an  assessment  made 
on  the  day  of  October,  1818,  for   the   relief  of  the 

poor  of  the  said  township  of  Findern^  and  duly  published, 
the  defendants  were  rated  in  the  following  manner : — 

Pfoprietonu    Oecapien.  Names  of  Pieces.  Qaaotity.  Assessmeati. 

Grand  Trunk   ^^  Canal  and     ^„  «/;ftj^«     ^.   ^.u 

Canal.         Company.    Xowingpaths.  '^*-^^^^«^-    4».  lUd. 


Against  this  assessment  the  defendants  appealed,  upon 
the  ground  that  they  were  not  the  occupiers  of,  nor  have 
any  rateable  property  in  the  township  of  PiWem.  The 
Court  of  Quarter  Sessions  confirmed  the  rate^  subject  to 
the  opmioQ  of  this  Court,  upon  the  above  case. 
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Denman,  on  a  former  day,  in  support  of  the  order  of        1823, 
Sessions,  M'as  stopped  by  the  Court,  and 


The  King 


Scarlett  and  Reader  being  then   asked  whether   they    ^*  and""' 
could  distinguish  this  case  from  those  cases  which  had     /Mersey 
decided  this  principle,  namely,  that  a  canal  is  rateable  to         pamy. 
the  relief  of  the  poor  in  each  and  every  parish  or  town- 
ship through  which  it  passes,  according  to  the  value  of 
the  land  covered  with  water ;  and,  having  expressed  con- 
fidence that  they  should  be  able  to  distinguish  this  from 
those  authorities,  and  shew  that  at  least  this  canal  was  not 
rateable  in  the  township  of  Findern,  they  were  desired  to 
look   into  the  cases,  and   if,    upon  consideration^    they 
thought  they  could  point  out  any  sound  distinction,  they 
might  mention  the  case  again.  •   And  now,  oti  this  day, 
they  confessed  their  inability  to  distinguish  this  case,  in 
principle,  from  Rex  v.  Milton  (a).    The  company  in  the 
present  case  were  certainly  rated  only  as  the  occupiers  of 
so  many  acres  of  land  covered  wjith  water,  and  therefore 
they  were  not  so   much  interested   in  resisting  a  rate 
founded  upon  that  principle,  but  conceiving  that  this  wa^ 
only  the  commencement   of  a  design  ^o  establish,  first, 
that  a  canal  company  were  rateable  as  occupiers  of  lands 
in  the  parish  through  which  tlieir  canal  pa^ed,  and  then 
that  they  were  rateable  in  the  same  parish  in  ri^pect  of 
their  tolls  also,  though  none  were  received  there,  they 
felt  themselves  called  upon  to  oppose  such  an  attempt. 
Understanding  now,    however,  that    the    Court  decided 
no  more  than  that  the  company  were  rateable  merely  as 
occupiers  of   lands  in   the   toMinship     of  Findern ;  and 
that  the  Court   did  not  recognize  the  principle  to  have 
been  carried  farther  by  Rex  v.  Milton^  no  further  argu- 
ment would  be  offered  against  the  present  rate.     It  was 
to  be  observed,  however,  as  something  remarkable,  th^t 
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this  was  dip  first  time  since  canals  had  been  estaliK^ied 
in  this  country,  that  any  attempt  had  been  made  to  rate 
them  as  so  much  land  covered  with  water. 

Peb  Curiam. — Is  not  that  the  only  correct  mode  of 
rating  them|  according  to  the  language  of  the  statute  of 
43  Eliz,  c.  2,  which  imposes  the  rate  upon  *^  every  occu^ 
pier  of  land?"  Unless  they  are  rated  in  this  form,  they 
cannot  be  rated  at  all.  The  cases  which  have  boepder 
cided,  establish  this  principle^  namely,  that  the  occupier 
of  lands  in  every  parish,  is  liable  to  be  rated  in  i^e^pect 
of  the  land  which  he  occupies  in  each,  and  |f  a  canal 
passes  through  several  pi^rishes,  the  undertakers  a|e  rater 
able  in  each  and  every  parish  through  which  the  canal 
passes,  according  to  the  quantity  of  laud  occupied.  Tb? 
Trent  and  Mersey  Canal  Company  occupy  the  land  wbicb 
the  water  covers  in  the  township  of  Findern,  and  are 
rateable  in  respect  of  such  occupation. 

Order  of  Sessions  confirmed  (a). 

(a)  See  Rex  v.  The  Aire  and  Calder  NavigaiUm,  9  T.  R.  660.  Rex  V. 
The  Corporation  qf  Bath,  14  East^  609.  Rex  v.  The  Colder  and  Heb- 
bU  Navigation,  1  B.  &  A.  263.  Rex  v.  Cardington,  Cowp.  581.  Rex 
y.  The  Grand  Junction  Canal,  1  B.  &. A.  jf89.  Rex  y.  The  JLeeds  and 
Liverpool  Canal,  5  East,  325,  Rex  v.  Macdonald,  \%  East,  324.  Rex 
y.  The  Mayor  qf  London,  4  T.  R.  21 .  Rex  v.  Milton,  3  B.  &  A.  11^. 
Rex  ▼.  The  New  River  Company,  1  M.  &  S.  503.  Rex  v.  Nicholson, 
12  East,  330.  Rex  y.  J?age,  4  T.  R.  543.  Rex  v.  The  Rochdaie  tVater 
Works  Company,  1  M.  &  S.  634.  Rex  v.  Sculcoates,  12  East,  330^; 
and  Rex  y.  The  Staffordshire  and  Worcester  Canal,  8  T.  R.  340. 
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The  Earl  of  BrisIol  r.  Wilsmore,  and  Page  the 

younger. 


"f^ASE  by  the  plaintilT,  as  chief  steward  of  the  liberty  IfA.y  under 

of  Bury  St.  Edmunds,  in    the  county  of  Suffolk,  against  pnrchase,  ob- 

the   defendants,  for  the  eloignment   and  rescue  of  sixty  Jf^"*  j,f^ d  1*" 

sheep  from  and  out  of  the  plaintiff's  possession^  which  goods,  with  a 

had  been   seised  and  levied   under   the  warrant  of   the  design  not  to 

pkintiff,  by  virtue  of  the  sheriff's  mandate  to  him  direct-  Jnd  ^abs!rondi 

ed,  upon  a  writ  of  fieri  facias,  issued  at  the  suit  of  Eliza-  t°  ^^?^^  *"»t 

^  .  .    .         'Of  the  value, 

ieth  Carver  against   the  goods  and  chattels  of  William  and  the  sheriff 

Miller,  at  Maj/land,    wkhin  the  liberty  and  jurisdiction  goods  in^exe- 

Of  the   plaintiff.     Plea,    Not  Guiltv,  and   issue   tbereon.  5"*!*^?  '"J"®" 
'^  ^  '  " '  ^  diately  after 

At  the  trial  before  Jlbbott,  C.  J.,  at  the  adjourned  Mft^  the  delivery  to 
dlesex   Sittings,  after  TmeVy  Term   1822,  the   facts  ap-  that  B.  may 
peared  to  be  these : — The  writ  in  question  was  executed  cne  "ilT  '^*'  t 

by  the  proper  officers  of  the  plaintiff  upon   the  premises  ®^  the  hands 

i      ,  I  1      ^  -M^  a        ®'  ^^^  sheriff 

of  Miller,  on  the  18lh  of  May,  1821,  who  amongst  olner  even  bystra- 

■property  took   possession  of  sixty  sheep,  which  were  se-  thc^JJ^iidUv  of 
cured   in  one   of  Millers  pastures,  where  they  remained  ^J*®  purchase 
in  safety  during  that  day  and  the  next.     In  the  course  of  question  for 
the    ensuing  night   the    sheep,    by  some   means,  (alleged      ^    "'^' 
to  have  been  by  the   contrivance  and   stratagem   of  the 
defendants)  got  into  an  adjoining  corn  field  belonging  to 
the  defendant  Ifihmore,  by  whom  they  were  sent  to  the 
pound,  and  afterwards  delivered   to  the  defendant  Page, 
a  cattle  jobber,  who  claimed  them  as  his  property,  and 
refused   to   dieliver  them  to   the    plaintiff  upon   demand. 
Both  defendants   knew  that  the  sheep  had   been  taken   in 
execution.     It  appeared  that  the  sheep  had  been  sold  to 
Miller  by  a  servant  of  the  defendant  Page  for  account  of 
the  latter,  on  the  day  preceding  the  execution.    Page  had 
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189S.        Erected  bb  servant  to  sell  tfaem^  ready  money  mify, 
^■^^"^        but  they  were  in  fact  paid  by  a  draft  upon  Miller's  bank- 
^^B^troL  ^^  «"  *^  Cokhesier,  in  Es$ex,  whicb  was   retained  by  Page 
V'  till  the  18th,  when  it  was  presented  and  dishonored.    It 

was  alleged,  that  in  consequence  of  this^  Poge  resorted 
to  the  contrivance  above  mentioned,  in  order  to  regaia 
possession  of  the  sheep,  and  with  the  assistance  of  Wik' 
more  effected  his  object  in  the  manner  su^ested.  Upon 
these  facts  an  objection  was  taken  on  the  part  of  die 
defendants,  that  in  point  of  law  no  property  in  the  sheep 
had  passed  to  Miller,  the  supposed  sale  being  founded  in 
fraud,  and  consequently  they  had  been  wrongfully  seized 
by  the  plaintiff,  and  might  be  lawfully  re-taken  wherever 
found.  To  this  it  was  answered,  that  even  if  the  objec- 
tion were  good,  it  was  not  competent  to  the  defendants 
to  raise  it,  they  being  at  all  events  wrongdoers  in  re-tak- 
ing the  sheep  by  stratagem  and  collusion.  The  learned 
Judge  however  was  of  opinion^  that  the  property  in  the 
sheep  had  passed  to  Miller,  and  that  even  if  it  had  not, 
the  defendants  were  not  entitled  to  the  bene6t  of  the 
objection ;  and  the  Jury,  under  his  direction,  in  point  of 
law,  found  a  verdict  for  the  plaintiff  for  the  full  amount 
of  the  value  of  the  sheep. 

Marryat,  in  Michaelmas  Term  last,  obtained  a  rule 
to  shew  cause  why  the  verdict  should  not  be  set  aside, 
and  a  new  trial  had,  or  why  the  judgment  should  not  be 
arrested,  upon  the  ground,  first,  that  the  learned  Judge 
had  erroneously  decided  as  a  question  of  law,  that  which 
should  have  been  left  to  the  Jury  ks  a  question  of  fact, 
namely,  whether  the  sale  to  Miller  was  a  bonsi  fide  sale 
or  no;  and,  second,  that  be  was  mistaken  in  holding  that 
that  objection  M'as  not  available  on  the  part  of  the  de- 
fendants. 
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Scarlett  antd  Chitty  now  shewed  cause  against  the  rule.       ia23. 
There  are  two  objections  raised  in  this  case.     First,  that  ^^  eari.  of 
it  should  have  been  left  to  the  Jury  to  say  whether  any       Bristol 
.property  passed  to  Miller  by  tlie  sale  and  delivery  of  the    Wilsmorv. 
sheep,  to  him  by  Page;  and,  second,    that  the   learned 
Judge  misdirected  the  Jury  in  telling  them  that  it  was  not 
^»mpetent  to  the  defendants,   being  themselves  wrong- 
doers, to  take  advantage  of  any  informality  or  fraud  in  the 
side.     With  respect  to  the  first  point,  it  is  not  denied  that 
the  sheep  had   been  in  the  possession  of  Miller  for  two 
days,  when  they  were  seized   under  the  execution,  and 
therefore  their  removal  on.  the  following  night  was  frau* 
dulent  and  illegal,  as  a  removal  out  of  the  custody  of  the 
law.     l^Bayley^  J.     If  they  were  the  property  of  Miller, 
it  was  so;  but  had  he  any  property  in  them?]    That  is 
immaterial  as  respects  the  wrongful  removal ;  they  were 
taken  out  of  the  sheriff's  custody,  and  whether  they  were 
the  property  of  Miller  or  not,  the  possession  of  the  she- 
riff was  the  custody  of  the  law,   and  no  person  had  a 
right  to  retake  them.     [Bayley,  J.    I'hat  doctrine  is  not 
true  to   the  extent  claimed  for  it.     Surely  if  the  sheriff 
takes   the  goods  of  jl.  utider  a  writ  directed   againbt  B., 
A.  may  legally  retake  them  wherever  he  can  find  them.] 
Not  if  they  are  in  custody  of  the  law.    Then  the  import- 
ant question  arises,  had   the  property  in  the  sheep  passed 
to  Miller  ?     Now,  that  is  a  question  of  law,  and  not  of 
fact  for  the  Jury.    The  transaction  was  the  simple  and 
ordinary  one  of  goods   sold  and  delivered ;  there  was   a 
bona  fide  sale,  and  an  actual  and  complete  delivery ;  and 
that  was  bylaw  suflScient  to  pass  the  property.  [Bay/ey,  J. 
Was  it  a  bona  fide  sale  ?     They  are  sold  by  a  mere  aer- 
vant,  who  perhaps  exceeded  his  authority :  for  his  instruc- 
tions were  to  sell  for  ready  money  only.]     If  this  transac- 
tion, and  the  interval  tliat  had  elapsed  before  jibe  execution, 
did  not  pass  the  property  to   thje  vendee,  what  dealings, 
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1823.        and  what  interval  are  siifiicieifit  for  that  vpurpose  i    Wbeie 

"^  is  the  line  to  be  drawn?    The  n^de  of  oajnueDiGOtild 

The  Earl  erf       ^    «,    ^  .  .  ,  t_    "t.  i         r      ■, 

Bristoi.       not  anect  the  transact^oii ;  payment  bj  a  check  is  a  reaify 

WiLSM ORS.  nioney  payment,  a^nd  was  accepted  >s  suieb  in  this  ^ase. 
Suppose  Miller  had  immediately  resold  the  sheep  to  a 
third  person,  would  they  have  been  seizable  in  the  hands 
of  the  third  person  ?  And  if  not,  whi<^  cannot  be  cod- 
tended^  why  should  they  be  seizable  in  Miller's  bands? 
A  sale  in  market  overt,  it  is  not  disputed,  would  iiave 
.passed  the  property,  and  in  what  respect  does  this  trans- 
action differ  from  a  sale  in  market  overt  ?.  If  this  sale  be 
not  binding  opon  the  property,  the  grei^  majority  of  all 
sales  might  be  rendered  inoperative,  for  nineteien  out  of 
twenty  are  conducted  precisely  in  the  same  manner  as  the 
present.  [Bayley,  J.  A  man  authoirises  his  servant  t^ 
sell  property  for  him  for  ready  w&xey  cmly,  the  serv^ttt 
sells  for  a  check,  which  turns  out  to  be  worth  nothing ; 
does  that  act  of  the  servant  bind  the  master  ?]  Cei^taioly 
it  does.  The  act  of  the  servant  is,  in  All  such  cases,  the 
act  of  the  master;  the  general  authority  to  sell  over-rides 
the  stipulation  as  to  tlie  mode  of  payment,  and  makes 
the  contract  valid,  whether  tlfe  money  is  paid  or  noH. 
But  this  case  goes  further,  for  here  the  master  accepts  the 
check  as  a  payment^  and  keeps  it  an  entire  day,  and  that 
is  a  complete  ratification,  and  acceptance  of  the  contract 
itself.  The  principles  which  govern  the  law  of  stoppage 
in  transitu  apply  by  analogy  to  the  present  case.  There 
the  change  of  property  is  complete,  and  the  right  of 
stoppage  is  barred,  so  soon  as  a  delivery  has  taken  place ; 
and  so  here,  where  the  goods  are  delivered,  the  property 
in  them  is  passed,  and  the  right  to  annul  the  contract  \s 
gone.  In  this  case,  therefore,  the  sheep  were  the  pro- 
perty of  Miller ;  they  were  seized  by  the  sheriff  as  such ; 
they  then  became  placed  in  the  custody  of  the  law,  and 
from  theuce  not  even  the  owner  iumself^  much  less  the 
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person  who  has  devested  himself  of  the  .  ownership  by  a        1823. 

sale  and  deliverv.  can  leffallv  remove   theoi.     But,  se-        ""^^""^  . 

.      .         »     "^  .  '  .  The  Earl  of 

fondly,  if  this  objection  were  tenable  in  itself,  it  is  not      Briatol 

competent  to  the  defendants  on  this  record  to  take  advan*  vTilsmohk, 
tage  of  it,  because  the  alleged  fraud  is  not  such  as  would 
render  Miller  amenable  in  a  criminal  prosecution^  sup- 
posing he  had  sold  the  sheep  to  a  tliird  person.  Both 
these  points,  therefore,  were  properly  decided  by  the 
learned  Judge  who  tried  the  cause^  and  there  is  no  ground 
for  disturbing  the  verdict  which  the  Jury  have,  under  his 
direction,  found. 

Marryat,  (with  whom  was  Walford),  in  support  of  the 
rule.  The  contract  was  attended  with  fraud  on  the  part 
of  the  purchaser^  and  by  error  on  the  part  of  Page'9  ser- 
vant^ who,  through  ignorance,  exceeded  the  authority 
with  which  he  had  been  vested.  It  is  therefore  no  con- 
tract at  all  to  bind  the  principle,  or  to  pass  the  property, 
and  it  should  at  least  have  been  left  to  tlie  Jury  to  say  whe- 
ther it  was  su.ch  a  sale  as  the  owner  of  the  sheep  had 
authorised  his  servant  to  make.     It  has,  however,  been 

■ 

decided,  that  where  the  buyer  practises  a  fraud  upon  the 

r 

seller,  no  property  passes  from  the. one  to  the  other,  even 
by  the  delivery  of  the  goods ;  Noble  v.  Adams  (a),  and 
Read  v.  Hutchinson  {b) ;  and  therefore  no  property  passed 
in  this  case ;  because  the  act  of  payment  by  a  check, 
which  Miller  knew  to  be  of  no  value,  w^as  a  gross  and 
decided  fraud  on  his  part,  and  violated  the  contract  in 
toto.  Then,  secondly,  this  is  a  good  objection  on  the 
part  of  the  present  defendants.  It  was  suggested  at  the 
trial  that  it  was  not  competent  for  the  defendants  to  raise 
it,  because  if  Miller  had  resold  the  goods,  he  would  not 
have  been  indictable  either  for  a  larceny,  or  for  a  fraud  ; 
and  the  case  of  Rex  v.  Lara  (c)  was  cited.     But  that  ar- 

(tf)  7  Taunt.  59.  {b)  3  Camp.  352.  (c)  6T.  R.  565. 
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1823.        gument  does  not  go   the  whole  length  required  to  sup- 
^-^^         port  it.     It  may  be  indeed  admitted,  that  he  would  not 
Th^^ARL^of  jj^^g  been  indictable  for  a  larceny  ;  and  JRex  v.  Lara  aUo 
«.  _     decides,  that  he  would  not  have   been  indictable  for   a 
fraud  at  common  lart,  because  no  false  token  was  used. 
But  he  clearly  would  have  been  indictable  under  the  sta- 
tute 30  Geo.  2.  c.  24,  for  obtaining  the   goods  by  false 
pretences,  for  that   statute  makes  no  mention  of  a.  false 
token,  the  pretence  is  sufficient,    and  this  was  expressly 
decided  in  Rex  v.  Jackson  {a).    The  Court  stopped  him; 

Abbott,  C.J. — Upon  further  consideration,  I  think, 
and  all  my  learned  Brothers  are  of  the  same  opinion,  that 
if  Miller  obtained  possession  of  these  sheep  with  a  pre- 
conceived design  not  to  pay  for  them,  and  to  abscond,  in 
order  to  prevent  his  being  sued  for  the  value,  he  obtained 
them  by  such  a  fraud  as  would  prevent  the  property  pass- 
ing legally,  according  to  the  cases  of  Noble  v.  Adams^  ieind 
Read  v.  Hutchinson^  which  have  been  cited.    It  must  be 
a  question  of  fact  for  the  consideration  of  the  Jury,  whe- 
ther that  was  so  or  not,  and  I  nov;  think,  in  concurrence 
with  my  learned  Brotliers,  that  I  ought  have  left  it  to  the 
Jury,     As  to  the  other  point,  what  occurred  to  me  at  the 
trial  M'as,  that  inasthuch   as  the  defendant  Page  had   re- 
possessed bimseff  of  the  sheep  by  a  trick,  it  was  not  com- 
peteiTl  for  him   to  say,  that  the  property  had  not  passed 
to  Miller*     My  I'earned  Bi  others  think,  and  I  am   dis- 
posed to  concur  with  them,  that  I  took  an  incorrect  view 
of  the  subject,  because,  referring  to  the  piriticiple  of  this 
action,  it  could  not  be  maintained  by  the  sheriff,  unless 
the  goods  seised  by  him  were  the  property  of  the  persoo 
against  whom  the  execution  issued^     If  these  sheep  were 

not  the  property  of  Miller,  the  plaintiff  ought  to   havg 

....  ...  .J 

t«)  3  Campb.  37p. 
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been  nonsuited.    The  proper  mode  therefore  of  decidhig        Ift^S. 
that  question^  is  to  grant  a  new  triah 


Rule  absolute. 


The  Earl  of 
Bristul 

V. 
WlLSMORB. 


The  King  t^.  The  Inhabitants  of  Northwold.      Saturday^ 


JtSY  an  order  of  two  Justices,  William  Thorpe  was  re-  At  tiie  end  of 
moved  from  the  parish  of  Feltwell  to  the  parish  of  North,  ir^^^^^.ll^'^f 
ftold,  both  in  the  county  of  Norfolk,  as  the  place  of  his  ^v  *  »na»ter 

I         ,       ,         t  f      .  .  beinff  abont  to 

mst  legal  settlement ;  and,  on  appeal,  the  Sessions  con*-  remove  into 

firmed  the  order>  subject  to  the  opinion  of  this  Court,  on  ^^  isad  Vo  ^ 
the  following  case :—  «  Wou'w  "  0.1 

'  The  pauper  was  hired  fot  a  year  from  Michaelmas  to  like  to  sro  with 

•MM'  L      t  J    «  •  lit  .  ,     nie  thither?"  , 

Michaelmas:  served  his  master  accordnigly  m  the  parish  Servant  said 
6(  Northwold,  and  received  his  wages.     The  day  before  j Ji:uJ,n, "  Ma»- 

ihe  end  of  theyear,  the  master,  being  then  about  to  remove  *®C  replied, 

•^  '  &  .       **  I  fear  you 

to  Brandon,  asked  the  pauper  if  he  would  like  to  go  with  are  scarcely 

him  thither  f     The  pauper  answered  that  he  had   noi  ob-  far° the  vTorlf 
jecUon.      The  master  replied,   that  he   feared  that   the  !*****!?'  ^"^ 

•'  "^  try.**  The  ser- 

pauper  was  scarcely  strong  enough   for  the  work  there,  vant  went  into 
but  he  m^ht  •  try.     The  pauper  then  asked  to  go  and  see  si  rving  his 
his  friends,  and  returned  to  the  master  ni  Northwold  the  *^*eek7  the  laN 

day  after  Michaelmas  day.     He  then  drove  his  master's  t^«"  asked  him 
r>        J  .  •       .-     »•  •        i-  -.1      what  washes  he 

team  to  Brandon,  and  remained  in  his  service  there,  \ytth*  expected ;  to 

out  any  other  hiring,  for  the  space  of  six  weeks,  when  ^"^^j  ^  *"' 

the  master  asked  him  what   wages  he  expected.     The  *',^***f.  yS? 

°  *^  please."  The 

pauper  answered,  "  What  you  please.''     The  master  re*  master  then 
plied  that  he  would  give  him  the  same  as  the  year  before,  ^^^^  ^^^  tl^e 
to  which  the  pauper  assented,  and  continued  in  his  ser-  **"^®  h  fo**^- 

.  witli  which  he 
was  satisfied, '  and  remained  in  the  service  until  Michaelmas,  minns  ten  days ;  for 
which  period  the  master  deducted  a  proportionate  amount  of  wages : — Hetd,  that 
this  was  a  eonditional  hiring;,  and  conferred  a  settieiuent  on  the  servant. 
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1823.  vice  till  witbin  ten  days  of  the  next  Michaelmas,  when,  on 

•ri    K  ®  quarrel,  they  parted,  and  the"  master  deducted    seven 

«.  seven  shillings  for  ten  days.     The  question  was,  whether 

Inhabitamts  ^^^  pauper  was  settled  in  Brandon. 
of 

North  WOLD. 

Flannagan  and  Dover,  in  support  of  the  order  of  Ses- 
sions, contended,  that  there  was  no  hiring  to  serve  for  a 
year  in  the  parish  of  Brandon,  and  therefore  the  pauper 
was  legally  settled  in  Northwold.  The  conversation  be- 
tween the  pauper  and  the  master  when  the  year's  service 
in  the  latter  parish  was  ended,  clearly  did  not  amomit  to 
a  yearly  hiring,  and  the  test  of  this  was,  that  at  any  time^ 
during  the  six  weeks,  when  the  pauper  served  in  ^ra/i-' 
don,  the  master  might  have  turned  him  away  withput. 
notice,  and  without  paying  him  any  wages,  there  being 
no  contract  for  the  payment  of  wages  until  the  end  of  tbut 
time,  and  in  like  manner  the  pauper  might  also  have  left 
his  master  without  notice.  It  could  not  be  said  that  the 
service  in  Northwold  might  be  connected  with  that  in 
Brandon,  so  as  to  continue  the  same  relation  of  master 
'  and  servant.     I'he  contract  in  Northwold  was  complete 

and  ended,  before  the  pauper  went  into  Brandon ;  and  it 
was  not  until  six  weeks  afterwards  that  any  fresh  coDtrpct 
was  made.  At  the  end  of  the  six  w^ks  the  master 
clearly  might  have  said,  *^  you  do  not  suit  me^  and  there- 
fore I  shall  not  keep  you."  This,  proved  to  demons tra* 
tion  that  there  was  no  hiring  for  a  year  in  that  ^paiisb. 
They  cited  JRei*  v.  Ham  (a),  Rex  v.  Hoddesdon  (Jb),  and 
Rex  v.Marton  (c).  Whether  in  fact  there  was  a  second 
hiring  for  a  year,  was  peculiarly  for  the  Sessions  to  deter- 
mine. The  Sessions  had  decided,  that  there  was  no.hir- 
in  Brandon,  and  unless  the  Court  saw  that  the  Sessions 
had  come  to  an  unreasonable  conclusion,  they  would  not 

(a)  Burr.  S.  C.  304.  (6)  Cald.  23.  (v)  4  T.  R.  iSr. 


NoilTK«»'OLD. 
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Iteturb  th^ir  derision.    For  this  ibey  cited  Rex  ▼.  Over*        1099. 
n99ton  (a),  and  Rex  v.  Tyrky  (6).  '^^ 

9*he  KiMG 

». 

if.  Coaper,  contrd.  This  is  at  least  a  conditional  ,  '^^^ 
hiring  for  a  year  in  Brandon,  and  ihere  having  been  a  ^^  of 
service  under  it  for  forty  days,  the  pauper  is  settled  in 
that  parish.  On  the  day  before  Michadmat,  whilst  the 
pauper  is  living  w^ith  his  master  in  Northwold,  the  master 
9sk8  him  if  he  vi^ould  like  to  go^  and  live  with  him  in 
Pratadon.  The  pauper  answers,  that  he  has  no  objec- 
tion^ and  accordingly  he  goes  into  that  parish  with  his 
master.  At  that  time  it  is  quite  clear,  that  it  was  in  the 
contemplatiou  of  the  parties  that  the  pauper  should  live 
with  his  master  until  the  end  of  the  ensuing  year,  and 
that  the  contract  was  to  be  impliedly  governed  by  die 
terms  of  the  preceding  contracL  This  is  clearly  a  good 
settlement  according  to  the  principle  of  decided  cases. 
He  cited  Rex  v.  Under  Barrow  and  Bradley  Field  (c), 
Rex  V.  Askion  (d).  Rex  v.  Croscombe  (e),  and  Rex  v. 
Sutton  (J). 

Abbott,  C.  J. — 1  am  of  opinion,  that  there  was  a 
second  hiring  for  a  year,  to  serve  in  Brandon,  and  there- 
fore the  orders  must  be  quashed.  Just  before  the  end  of 
the  first  year,  the  master  says  to  the  pauper,  ^'  Will  you.  go 
with  m^  into  Brandon? ''  The  pauper  says  he  has  no 
objection.  If  nothing  more  passed,  it  is  clear  that  that 
would  be  a  hiring  for  another  year.  The  master  then  says, 
'f  I  am  afraid  you  will  not  be  strong  enough  for  the  work 
diere,  but  try.''  The  meaning  of  that  is,  "  We  shall  con- 
tract for  a  year,  but  if,  upon  a  little  trial,  I  6ndyou  are 
not  strong  enough^  then  our  contract  is  at  an  end."     That 

(a>  15  East,  347.  (d)  2  Const.  273.. 

(6)  4  B.  &  A.  6U.  (e)  Barr.  S.  C.  256. 

(e)  Burr.  S.  C.  548.  (/)  1  East,  656. 
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182d.        18  a  conditional  hiring.  The  pauper  tries,  is  found  jtroiig 
enough,  and  resides  for  forty  dajs.     This  is  a  settie- 


ment. 


Tbe  EiN6 

The 

Inhabitants        Bay  LEY,  J. — It  is  a  defeasible  contract  for  a  year, 
or 

North  woLDw   and  a  settlement  is  gained. 

HoLROYD,  J. — ^This  is  a  conditional  hiring  for  a  year, 
the  condition  being,  the  pauper  having  strength  enough 
to  do  the  work.  The  contract  is  not  in  express  terms 
for  a  year,  but  still  that  does  not  prevent  a  conditional 
hiring  for  a  year  operating  (a). 

Order  of  Sessions  quashed, 
(a)  Besi,  X,  was  absent. 


StUvrdofy 
April  46* 

Where  the 
owner  of  a 
river  naviga- 
tion, runniDg 
throngh  four- 
teen different 
parifihes,  was 
rared  to  the 
poor  of  the 
tuarteeuth  pa- 
rish (in  which 
the  profits 
arising  from 
the  whole  na- 
vigation were 
received)  in 
respect  of  the 
whole  anionnt 
of  the  profits: 
Held,  that  the 
rate  was  too 
hij;h,  and 
ongiit  to  have 
been  appor- 
tioned among 
•11  the  parishes 


The  Kino  v.  Susannah  Palmer. 

JL  HE  defendant  appealed  to  the  Sessions  against  a  rate 
made  for  the  relief  of  the  poor  of  the  parish  of  Fomham 
All  Saints,  in  the  county  of  Suffolk.  The  assessment  was 
as  follows : — 

"  Outsetters." 
Mrs.  Palmer,  a  wharf  and   buildings,  situate  ^ 
in  Fomham  All  Saints,  adjoining  the  river  Lark, 
alias  Burn,  and  occupied  and  used  for  the  pur- 
poses of  the  navigation  of  the  said  river,  and  tbe 
towing  paths,  locks,  sluices,  and  other  works^    y£^oO 
within  the  said  parish  of  Fomham  All  Saints^ 
also  occupied  and  used  for  that  purpose,   and 
the  tolls  arising  therefrom,  due  at  Fomham  All 
Saints. 

through  which  the  Navigation  passed. 


Tlie  Kmo 

V. 
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The  Sessions  cbhfirmed  the  rate;  subject  to  the  opiiuon        1803. 
of  this  Court  on  the  following  case  :— 

By  an  act  passed  1 1  &  12  tVill.  S,  intituled,  ''  An  act 
for  making  the  river  iMrk,  alias  Burn,  navigable/'  Henry  1*aim«r. 
Ashley f  Esq.,  his  heirs  and  assigns,  M'ere  empowered  and 
authorized  to  make  navigable  the  river  Larft,  otherwise 
Burn,  from  a  place  called  Long  Common,  a  little  below 
MUdenhall  mill  to  Biiry  St.  Edmunds,  and  for  that  pur- 
pose to  cleanse  and  open  the  river,  and  to  dig  and  make 
cuts -and  water-courses;  to  erect  and  build  sluices  and 
bridges,  and  to  set  out  and  appoiint  towing-paths  and 
holing  ways  through,  over,  and  along  the  ground  adjoin- 
ing or  near  to  the  said  river,  being  the  ground  of  the  king 
or  any  other  person  or  persons,  first  giving  siich  satisfac* 
tion  to  the  owners  and  proprietors  of  the  said  ground  as 
certain  commissioners  appointed  by  the  act  should  direct ; 
and  it  was  also  provided,  that,  after  such  payment,  the  said 
Henry  Ashley,  Esq.,  his  heirs  and  assigns,  should  have, 
use,  and  enjoy  the  said  cuts,  water-courses,  bridges,  shiices, 
towing-paths,  and  haling  ways,  in  as  ample  and  beneficial 
a  manner  as  if  the  same,  by  good  title  and  sufficient  con- 
veyance in  the  law,  had  been  absolutely  sold  and  con- 
veyed to  him,  his  heirs  and  assigns.  By  sec.  12,  the  said 
H.  Ashley,  his  heirs  and  assigns  were  empowered  to  de- 
mand and  receive  for  the  freight  of  goods  up  the  river,  from 
MUdenhall  mill  to  Bury,  or  down  the  river,  from  Bury 
to  MUdenhall  mill,  at  such  place  or  places  adjoining  the 
said  river,  as  he,  hi^  heirs  or  assigns,  or  their  deputies  or 
servants,  should  think  fit,  certain  rates  or:  tolls  therein 
mentioned,  and  a  proportionate  rate  or  toll  for  any  less 
distance.  By  ah  act  of  the  57  Geo.  3,  for  amending  the 
last  mentioned  act,  certain  commissioners  were  empow- 
ered to  direct  the  haling  ways  of  the  river  Lark  to  be 
widened,  aiid  to  ascertain  what  suni  or  siims  of  money 
should  be  paid  by  the  proprietors  of  the  navigation  as  a 

VOL.    I.  K    E. 
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IMS.       noMRpence,  for  the  use  of  iheUads  or  g^onndi  wW|A 

^w**  should  be  set  out  and  directed  to  ba  taken,  ha.d,  a«d  u*e4 . 
"Ac  Kim  fg,  g^  haling  Wwr^'  ^7  '  privBte  act,  41  Geo.  3,  for 
FkUiM.  iadoeiog  the  ccMnmoa  fields  and  waste  grounds  in  tbe- 
]arish  of  Fomham  JU  Saints,  part  of  whicb  commoa 
fields  and  waste  grounds  ac^cnnic^  the  ssid,  riier,  com- 
nuaiioDers  were  empowered  to  set  out  pdblifi  and  piisale 
roftds,  ditchcs>  fences,  banks,  drains,  and  water-courses; 
but  it  wa»  provided  that  the;  should  not  make,  doi  or 
evecuto  any  work,  bank,  drain,  water-course,  fence,  v 
other  tbii^  whatsoever,  which  sfaookl  occaNoq  any  ™P«- 
diment  to  the  narigatioa  of  die  river  Xarft,  the  oserfalU, 
drains,  wd  laodioi^places,  or  to  the  baling-ways  or  tow- 
ing-paths, upon  or  along  the  banks  of  die  river,  belong'* 
if^  to  the  navigatioQ  or  the  profuietor  thereof.  Provided 
nbo,  that  in  settiag  out  the  width  of  the  baliug  banks  (if 
an;  should  be  set  out)  respect  should  be  had  to  the  stul 
qo  to  be  set  out,  and  that  after  the  saoae  shoukl  have  been 
saperated  from  the  remainder  of  the  land  intended  to  b« 
qltotted  and  drained,  the  same  should  become  vested  i% 
and  at  all  tiroes  thereafter  supported  and  kept  in  repair 
by  the  owner  or  proprietra  of  the  said  navigation,  freed 
tnd  discharged  trota  ahuckage,  and  all  rights  c>f  common. 
The  act  contained  the  general  saving  clause. 

The  counsel  for  the  appeHant  contended,  that  this  act 

was  not  aflmissible  ai  evidence,  upless  it  was  proved  tha:t 

^^^  the  appellant  was  a  consenting  party  thereto.     By  the 

^^^^  award  of  the  commissioners  certaio  copyhold  land,  situate 

^^^  iu  the  said  parish  of  Fomham  All  SainUr  but  distant 

from  ihe    line  of  the   navigatioD,  was-  allolted  to  the  b{(- 

pellant  under  the  provision;  of  the  said  act,  to  which  ak^ 

was  duly  admitted,  and  of  which  she  has  ever  aoce  been 

— '   i)  now  in    possession.    The  Inclosui>e  Act  was  at}- 

r,  subject  to  the  opiniou  of  this  Court.     In  pur- 
of  the  IncIoBure  Act,^  the  conunissioneis  by  tbeir 
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TTie  Sessions  confirmed  the  rate,  subject  to  the  opiaioa 
«r  this  Court  on  the  following  cage: — 

By  an  act  passed  11  Sc  isn't//.  3,  intituled,  "  Ad  act 
for  making  tlie  river  Lark,  alias  Burn,  nav^ble,"  Htt^ 
Aihhy,  Esq.,  his  heirs  and  assigns,  were  empowered  and 
authorized  to  make  navigable  the  river  LarA,  otherwise 
Burn,  from  a  place  called  hong  Common,  a  little  below 
Hiidenhall  mill  to  Bur^  St.  EAnuniii,  and  for  that  pur- 
pose to  cleanse  and  open  the  liver,  and  to  dig  and  make 
cuts  and  water-courses ;  to  erect  and  build  slirices  and 
bridges,  and  lo  set  out  and  appoint  towing-paths  and 
dating  ways  through,  over,  and  along  the  ground  adjoio- 
ing  or  near  to  the  said  river,  being  the  ground  of  the  king 
w  any  other  person  or  persous,  first  giving  such  satisfac- 
tion to  the  owners  and  proprietors  of  the  said  ground  as 
certixin  commissioners  appointed  by  the  act  should  direct ; 
andie  ^-vas  also  provided,  that,  after  such  payment,  the  said 
Seiir^  Ashleif,  Esq.,  his  heirs  and  assigns,  should  htve, 
Dse,  an  d  enjoy  the  said  cuts,  wster-courses,  bridges,  sluices, 
towing— ^aths,  and  haling  ways,  in  as  amf^  and  beneficial 
smanne'S'  as  if  the  same,  by  good  title  and  sufficient  con- 
Wyance  *'i  tbe  law,  had  been  absolutely  sold  and  con- 
YEVld  to  f'ii^i  liis  heirs  and  assigns.  By  sec.  12,  the  said 
B.  Ashley^  his  heirs  and  assigns  were  empowered  to  de- 
maiid  and  t^*?*"e  for  the  freight  of  goods  np  the  river,  from 
>ill  to  Bun/,  or  down  the  river,  from  Bury 
^  mill,  at  such  place  or  places  adjoining  the 
I  heirs  or  assigns,  or  Ibeir  deputies  or 
;  fit,  certain  rates  or  tolls  therein 
^rtionite  rate  or  loll  for  any  less 
e  57  Geo.  3,  for  amending  the 
lin  commissioners  were  empow- 
ig  ways  of  the  river  Lark  to  be 
jin  what  sum  or  sums  of  moiiey 
proprietors  of  (he  navigation  •*  ■ 


4*7 

laaa. 
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lasS.       wcompence,  for  the  use  of  the  lands  or  grounds  wh^^ 
^-v^        should  be  set  out  and  dUecled  to  be  taken^  bad,  and  ufe# 
ne  Kiwn     foj  29A  haling  Ways.    By  a  private  act,  41  Geo.  3,  for 
PAiMsn.      inclosing  the  common  ^elds  and  yrtalA  grounds  in  the 
puish  of  Fomham  M  Saints,  part  of  which  common 
fields  and  waste  grounds  a^^cnoing  the  said,  rif  er,  com- 
missioners were  empowered  to  set  out  puidii?  and  private 
roads,  dilch^s,.  fences,  banks,  drains,  and  w^tcr-courses; 
but  it  was  provided  that  tbej  should  not  make,  do»  or 
eaecute  any  work;,  bank,  drain,  water-course,  fence,  or 
other  thing  whatsoever,  which  should  occasipq  any  impe^ 
diment  to  the  navigation  of  die  river  JLari,  the  over^Is, 
drains,  and  laoding-placeS)  or  to  the  haUng-ways  or  tow«* 
ing-paihs,  upon  or  along  the  banks  of  the  river,  belongs 
iftg  to  the  navigation  or  the  proprietor  thereof!    Provided 
illso,  that  in  setting  out  the  width  of  the  haling  banki  (if 
any  should  be  set  out)  respect  shouht  be  had  to  the  soil 
s,o  to  be  set  out,  and  that  after  the  same  should  have  been 
separated  from  the  remainder  of  the  land  intended  to  b« 
allotted  and  drained^  the  same  should  become  vested  i% 
and  at  all  times  thereafter  supported  and  kept  in  repair 
by  the  ownar  or  proprietor  of  the  said  navigation,  freed 
^kl  discharged  from  shuckage,  and  all  rights  of  common. 
The  act  contained  the  general  saving  clause. 

The  counsel  for  the  appeUant  contended,  that  thi&  act 
was  not  aflmissibte  m  evidence,  unless,  it  vras  proved  that 
the  appellant  was  a  consenting  party  thereto*  By  the 
awgrd  of  the  commissioners  certain  CQpyboId  land,  situate 
^n  the  said  parish  of  Fomham  Ail  SainUy  but  distant 
from  the  line  of  the  navigation,  was^  plotted  to  the  a{|- 
pellant  under  the  provision^  of  the  said  act,  to  which  she 
was  duly  admitted,  and  of  which  she  has  ever  once  been 
and  is  now  in  possession.  The  Inclosupe  Act  was  ac}- 
mitted,  .subject  to  the  opinion  of  this  Court.  In  pur* 
,suance  of  the  Inclosure  Act,^  the  commissione|»  by  their 


ISASf^iR   Tfea*,    l^OURtH'   GEO.  19.  41fe 

ft^itf,    d^led  £2c(  September,    1804,  net  out  Mid  at>^        i{d^. 
{KMiited,  wt^id  Ae  paffeh  df  JR)r^A<Mp|  ^fl  SatJcT^,  a  hd-        ^^  . 
ing  Wa?y-  or  tcwing-pati,  of  twelve  feel,  along  the  wc«t     "^^^^ 
«Mte  of  th^  rivef  Xarft,  ^feer^  it  had  bteen  customary  and      ^Amai. 
iisuaf  to  hale  or  tow,  ^hbia  die  aaifie  parish^  for  the 
ttse  and  convenience,  and  as  the  property  of  die  appel* 
faitt  and  hei^  hrirs,  proprietor  Or  [ifropri^tors,  for  the  tiara 
being,  of  the  navigation,  and  for  the  use  and  eottvenieUce 
of  all  other  persons  lising  or  navigating  upori  the  same; 
for  the  purpose  of  halirtg  or  towing  thereoil.     Mr.  A$h^ 
ley  the  original  ufidertaker,  from  whom  the  defendant, 
through  her  late  husband,  derives  her  title,  made  the  river 
navigable  from  Mildenhall  to  Farnham  JH  Saints,  a  cbs« 
lance  of  twelve  miles  and  a*-half,  but  it  was  never  madd 
navigable  as  far  as  Bury,  nor  beyond  J^omham  Alt  Saints. 
Tbiis  navigation  extends  through  fourteen  diiSerent  parishes, 
inA  is  the  boundary  between  Forhham  Alt  Saints   and' 
Pomham  St.  Martin%  half  of  the  channel  to  the  centre' 
thereof  being  in  the  former,  and  half  in  the  latter  {Parish;; 
but  the  towing-path,  and  the  half  of  one  sluice,  and  two 
^ks,  are  in  Fomham  Alt  Saints,  the  remaintng  hdf  of 
ihe  samd  sluice  and  locks  being  in  Fornham  St,  MoT'^ 
tin*s.    The  toWing-path  is  separated  from  the  adjoining 
lands  by  a  ditch.     The  appellant  is  not  an  inhabitant  ofi 
Fomham  Alt  Saints,  but  resides  injBt^ry.     She  is  the 
owtier  undei*  a  disAict  title  of  a>  wbarf  or  coal  yard,  of     % 
about  four  acres,  lying  in  the  former  pasrisb,  and  adjoin* 
ing  to  and  situate  at  the  extremity  of  the  said  navigation,. 
ih  Yftnth  said  wharf  are   several  warehouses  afnd  other 
fifn^Kngs.     Different  portions  of  this  wharf  or  coal  yard 
are  from  time  to  time  allotted  by  the  agent  of  the  ap^ 
pellant  to  the  principal  coal  merchants  who  use  this  navi- 
gation, to  die  number  of  fourteen  or  fifteen.    They  pay 
i!o  rent  for  these  portions,  but  keep  the  (fivision  fences 
of  their  respective   portions  in  repair*    These  different 

£  B  2 
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18Sd.        portioDs  are.vari^  from  time  to  time  by  the  agent  of  llie' 
appeHant.     Large  qudntities  of  coals  are  carted  atodce 


JXhe  KiXG 


Fauikb. 


«.  from  the  boats,  and  not  deposited  in  the  coal  yard ;  but 

it  18  necessary  for.  the  aocommodatiod  of  the  wholesale 
dtelerSy  using  the  navigation,'^  that  they  should  have  a 
place  whereon  to  deposit  their  goods,  but  the  appellant 
is  not  bound  to  provide  such  place.  The  buildings  and 
the  outer  fences,  and  walls  inclosing  the  wharf,  and  the 
towing-paths,  locks,  and  sluices,  are  repaired  by  the  ap- 
pellant,' and  were  erected  by  her  or  her  ancestors;  but 
it  was  not  admitted  by  the  appellant  on  the  trial  of  the 
appeal,,  aiid  save  as  aforesaid  it  did  not  appear,  that  all 
tb(^se  things  were  repaired  by>  her  as  owner  of  the  naviga- 
tion. Up  to  the  year  1816  the  appellant  was  rated  on  a 
rental  of '  1 JL  for  the  coal  yard,  and  no  rate  was  imposed 
upon  the  profits  of  the  navigation.^  The  annual  value 
of  the  coal  yard,  as  mere  land,,  is  not  above  3/.,>  Since 
the  year  1816,  up  to  the  making  the  assessment  appealed 
against,  she  has  been  rated  in  the  parish  o£  Fornham  All 
SainU,  for  tolls  arising  from  the  navigation  and  ware- 
houses, at  250/.  per  annum.  The  tolls  becoming  due  and 
received  by- the  appellant  for  goods  landed  in  the  parish  oi 
Fornham  All  Saints,  equal  the  amount  of  the  assess- 
ment. 

Denmdn,  C.  S.  and  Tindal,  in  support  of  the  rate,  en^ 
deavoured  to  distinguish  this  case  from  JRer  v.  Milton  (a), 
and  Rex  v.  The  Trent  and  Mersey  Canal  Company  (6), 
and  urged  the  difficulty  of  apportioning  the  rate,  but  the 
Court  having,  intimated  that  this  late  decisions  were  quite 
conclusive  of  the  question,  the  argument  was  abandoned.. 

Abbott,  C  J. — I  am  of  opinion,  that  the  defendant 
has  been  rated  too  high  in  the  parish  of  Fornham  AIL 

(a)  3  B.  &  A.  112.  (6)  Ante,  403, 
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Saints.  The  cade  of  Rex  v.  The  Trent  and  Mersey  Ca-  1823. 
fial  Company  is  the  converse  of  this  case,  nor  is  it  dis-  ^*v^ 
tinguishable  in  principle  from  l{ex  v.  ilfi/ifoii.  Here  the  The  Kimo 
navigation  runs  through  fourteen  different  parishes,  and  Palmbb. 
the  whole  is  rated  to  the  amount  of  250/.  in  the  parish 
of  \Fornham  Ml  Saints,  Now,  having  decided  that  a 
canal  is  rateable .  in  each  and  every  parish  through  which 
It  passes,  it  follows  that  this  rate  should  have  been  se- 
parated into  fourteen  different  portions,  instead  of  being 
imposed  entirely  .in  one  parish.  If  this  were  not  so,  the 
navigation  might  be  rated  twice  over.  The  principle 
upon  which  this  is  founded,  is  very  plain  and  simple.  1 
have  the  utmost  reverence  for  the  learning  of  the  Judges 
who  decided  some  of  the  former  cases  upon  questions  of 
this  nature,  where  a  contrary  doctrine  has  been  helcl^ 
but  still  of  late  year3»  the  Court  has  been  gradually  com- 
ing to  what  is  the  true  principle,  and  unquestionably  the 
common  sense  of  the  tiling,  namely,  that  in  whatever 
parish  the  land  is  occupied,  as  land  covered  with  water, 
and  is  productive  of  profit  to  the  proprietor,  it  is  to  be 
rated  in  each  and  every  parish,  according  to  the  profit  it 
produces,  although  they  may  not  be  received  in  that  pa- 
rish, but  in  another  and  a  different  parish.     Now,  (his 

•  •     •  * 

rate  has  not  been  imposed  upon  that  principle,  and^  tlier^Cr 
fore^  it  must  go  down  to  the  Sessions  to  Ue  amended^ 

Bay  LEY,  J. — I  am  of  the  sande  opinion.  If  the  rate 
is  imposed  for  the  use  of  a  sluice,  the  j^roprietor  wiljl 
have  to  contribute  to  the  relief  of  the  poor  in  the  parisj^ 
where  the  sluire  .is  situated  ;  but  if  it  is  for  the  use  of 
the  navigation^  and  for  the  use  of  land  extending  through 
a  great  many  different  parishes,  each  parish  ha?  a  righj 
to  be  paid  .in  respect  of  the  land  on  which  the  navigatioa 
is  so  used.  The  defendant  is  liable  to  be  rated  in  the 
j)arish.of  Fornham  All  SainU,  for  something,  bu|  notjo 
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1823-r  ^  extent  of  du3  rate.    The  Sessions  omst  re-bear  ifa^ 

^^^^  eppeal^  and  reduce  the  rate  according  to  their  discretion, 
The  Kino 

p    ••  HoLROYD,  J.,  concurred. 

Bbst^  J.>  was  absent. 

Rate  ordered  to  be  amended. 

fV.  E.  Taunion  and  Dover  were  to  have  argued   the 
case  for  the  defendant. 


Skhtrdttf,       The  King  v.  The  Earl  of  Portmore  and  Another. 

AyrU  t6. 

The  proprie-  |J  PON  appeal  against  a  rate  made  on  the  I5xh  Jpril 
MW«tiii"Ire  !***>  ^^  *w°  shillings  in  the  pound,  for  the  relief  of  the 
rateable  to  the  poor  of  the  parish  of  Woking,  in  the  county  of  Surrey, 
poor  in  a  pa-  whereby  the  Earl  of  Portmore  and  J.  S.  Langton,  Esq,, 
wWc^Si^Mvi.  were  rated  as  proprietors  of  the  river  JVey,  at  32/.  IO5.; 

gation  passes  ^^  Sessions  confirmed  the  rate,  subject  to  the  opinion  of 
(though  no  ^  y        u  I-         .     . 

liverage  dues    this  Court,  upon  a  case. 

SPA  Tcceived  __^ 

in  snch  parish),  The  appellants  are  proprietors  of  the  navigable  fiver 
t^  Wprofite  ^V  fr^"*  Guildford  to  the  river  Thames ;  and  by  an  act 

upon  the  whole  of  22  8c  23  Car.  2.  are  entitled  to  receive  certain   river- 
line  of  oaviga-  ,         .      .       ,       . 
tion.                age  dues  upon  barges  and  other  vessels  navigating  the  nver, 

They  are  not  themselves  inhabitants  of  the  parish  of 
Woking,  nor  are  they  carrierjs  upon  the  river,  but  tbey 
grant  licences  under  certain  regulations  to  the  owners  of 
barges,  &c.  navigating  the  same,  upon  payment  of  cer- 
tain riverage  dues  upon  goods  conveyed  upon  the  river. 
The  navigation  of  the  river  Wey  extends  for  a  consider, 
able  distance  within  Woking  parish.  There  are  in  all  ten 
locks  upon  the  navigation,  one  of  which  called  Trig's 
lock  is  locally  situated  within  the  parish  of  Woking.  No 
tolls  are  collected  at  that  lock,  or  at  any  place  within  the 
I^arish,  but  the  several  wharfingers  along  the  line  of  th^  pa*-' 
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Nrigiitioii  recem  from  tbe  diifierent  barge-masters,  accord        1823. 
ing  to  oertein  rides  laid  down  in  1764,  an  accoitnt  of        ^^^^^ 
whatever  goods  are  loaded  or  unloaded  at  Iheir  respective    "^^  ^^^^ 
wharfs,  and  make  an  entry  thereof  in  a  book  kept  by  each   The  Earl  of 
of  them  for  that  purpose.    From  diese  books  they  fur- 
nish quarterly,  to  the  receiver,  appointed  by  the  proprie- 
tors of  the  navigation,  on  account  of  the  riverage,  &c. 
due  in  respect  of  such  goods,  and  he  from  these  accounts 
makes  out  and  delivers  to  the  different  barge-masters  bills 
for  the  tonnage  or  riverage  due  from  them  respectively, 
and  receives  the  amount  thereof  for  the  use  of  the  pro- 
prietors.   Tlie  appellants  are  not  rateable  to  the  rdief 
of  the  poor  of  the  parish  of  fVoking,  except  so  far  as 
they  are  rateable  in  respect  of  the  river  Ff  ey,  or  the  locks 
or  riverage  thereof.    Many  tons  of  goods  annually  pass 
through  the  parish  of  Woking,   to  and  fro,  in  vessels 
using  the  navigation,  to  different  places  of  destination, 
but  the  goods  annually  landed  within  tbe  parish  do  not 
yield  riverage  to  the  amount  in  the  rate  assessed.    If  the 
Court  should  be  of  opinion  that  the  proprietors  of  the 
navigation  are  not  rateable  beyond  the  amount  of  tbe 
riverage  arising  from  such  last-mentioned  goods  then  the 
rate  is  to  be  amended,  by  reducing  the  amount  of  the 
assessment  on  the  proprietors  to  the  sum  of  — L ;  if  other- 
wise, the  rate  b  to  stand  at  its  present  amount. 

C  Monro,  for  the  defendants,  was  instructed  to  con- 
tend that  they  Were  only  rateable  in  respect  of  the  riverage 
dues,  arising  from  the  goods  actually  landed  within  the 
parish  of  Woking,  and  not  in  proportion  to  the  profits 
arising  upon  tbe  whole  navigation  ;  but  after  the  case  last 
decided  of  Rex  v.  Palmer  (a),  he  felt  that  he  could  not 
resist  the  confirmation  of  the  rate  to  the  amount  for 

which  the  appellants  were  assessed. 

t,  .       ■  •  <  '  •  '  ■  ■ 

(a)  Ante,  416. 
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1823-        tbc  extent  of  Has  rate.     Tba  Sesriont  moat  re-bear  ^ 
^■"-^        appeal,  and  reduce  the  rate  wxordiug  to  their  dkcretioa. 
The  Kins 

HoLBOYD,  J.,  concurred. 

Best,  J.,  was  abtent. 

Rate  ordered  to  be  amended. 

W.  E.  Tauttion  and  Dover  were  to  liave  argued   tlie 
case  for  tlie  defendaDt, 


The  King  v.  Hie  Earl  of  Porthor  e  and  Another. 

Tbc  pmprie-  U  PON  appeal  against  a  rate  made  on  the  15th  Jprii 
mult^a^^  ^'»  *'  '""  shillinga  in  the  pound,  for  the  relief  of  the 
"if^'f^^h""*  P***"^  "^  ^^  parish  of  Woking,  in  the  county  of  Surrey, 
poor  in  ■  pft-  whereby  the  Earl  of  Porlmore  and  J,  S.  Laiiglon,  Esq., 
wbichtheufi-  "^•"^  "^'^"^  ■■  proprietors  of  the  river  (I'cy,  at  52/.  10«.; 
ntioD  psMei  ^g  Sessions  coofirmed  the  rate,  subject  to  the  opinion  of 
rlverage  doei    this  Court,  upon  a  case. 

IntDchpariih),       The  appellants  are  proprietors  of  tbe  navigable  river 
to  VhTS^u  '^•y  f"™  Guildford  lo  the  river  Thames ;  and  by  an  act 
■pon  the  whole  of  22  &  23  Car.  2.  are  entitled  to  receive  certain  river- 
line  of  naviga- 
tioa.  age  dues  upon  barges  and  other  vessels  navigating  th< 

The;  are  not  themselves   inhabitants  of  r^ 

Woking,  nor  are  they  carriers   upon    '' 

grant  licences  under  certain  r' 

barges,  Elc.  navigating  '' 

tain  riverage  dues  upon  ^ 

The  navigation  of  the  rive. 

able  distance  within  fVotdng  pu. 

locks  upon  die  navigation,  one  c 

lock  is  locally  situated  wi^'^Uw  parisi 

tolls  are  collected  at  tl-  -'  '*  -' 

^arish.^ 


are  collected  at  tl-  ^f  at  any  p. 

sh-^l^e  severr  .s afodfr  ifie  j  J 

7  #  i 
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^rigiitioii  receive  from  tbe  diifierent  barge-maaters,  sccord  1823. 
ing  to  certttin  rides  laid  down  in  1764,  an  accoimt  of  ^^^^^ 
whatever  goods  are  loaded  or  unloaded  at  their  respective  ''^  ^^^^ 
wharfs,  and  make  an  entry  thereof  in  a  book  kept  by  each  *rhe  Earl  of 
of  them  for  that  purpose.  From  diese  books  they  fur- 
nish quarterly  to  the  receiver,  appointed  by  the  proprie- 
tors of  the  navigation,  on  account  of  the  riverage,  &c. 
due  in  respect  of  such  goods,  and  he  from  these  accounts 
makes  out  and  delivers  to  the  different  barge-masters  bills 
for  the  tonnage  or  riverage  due  from  them  respectively, 
and  receives  the  amount  thereof  for  the  use  of  the  pro- 
prietors. Tlie  appellants  are  not  rateable  to  the  relief 
of  the  poor  of  the  parish  of  fVoking,  except  so  far  as 
they  are  rateable  in  respect  of  the  river  fFey,  or  the  locks 
or  riverage  thereof.  Many  tons  of  goods  annually  pass 
through  the  parish  of  Woking,  to  and  fro,  in  vessels 
using  the  navigation,  to  different  places  of  destination, 
but  the  goods  annually  landed  within  the  parish  do  not 
yield  riverage  to  the  amount  in  the  rate  assessed.  If  the 
Court  should  be  of  opinion  that  the  proprietors  of  the 
navigation  are  not  rateable  beyond  the  amount  of  tbe 
riverage  arising  from  such  last-mentioned  goods  then  the 
rate  is  to  be  amended,  by  reducing  the  amount  of  tbe 
assessment  on  the  proprietors  to  the  sum  of  — /. ;  if  other- 
wise, the  rate  is  to  stand  at  its  present  amount. 

C  Monro,  for  the  defendants,  was  instructed  to  con- 
tend that  they  were  only  rateable  in  respect  of  the  riverage 
dues,  arising  from  the  goods  actually  landed  within  the 
parish  of  fVoking,  and  not  in  proportion  to  the  profits 
arising  upon  the  whole  navigation  ;  but  after  the  case  last 
decided  of  Rex  v.  Palmer  (a),  he  felt  that  he  could  not 
resist  tiie  confirmation  of  llie  rate  to  the  amount  for 
which  the  appellants  were  assessed. 

(a)  Ante,  416. 
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1923.  The  Court  said,  iliat.  it  was  now  too  late  to  contend 

^*^''*'  against  the  principle  upon  which  this  rate  was  fonnded*   - 
*«  *"*  Rate  confirmed. 


The  Earl  of 

PORTMORB. 


Cowlejf  was  to  have  argued  in  support  of  the  rate. 


^  ,    ,  Tlie  King  v.  The  Inhabitants  of  Sutton  Saint 

April  t6.  Edmunds. 


A  pauper  wm    U  PON  appeal,  the  Sessions  confirmed  an  order  of  two 
l^orerTn  \ub-  J"»tic«s  fo^  the  removal  of  Thomas  fVatson,  and  Mary 

bandry  to         his  wife,  and  their  son  William,  from  the  hamlet  of  Le- 
serve  a  farmery  .       .  _  -_  •      i      t  »     '*!•  ti?  l     i_       " 

under  an  veringtvn- Parson- Drove,  m  the  Isle  ot  ii/y,  to  the  nam- 

hl  w^to  "ave  Jet  of  Sutton  Saint  JEdmunds,  in  the  county  of  Lincoln, 
y^^X  ^ages,    subject  to  the  opinion  of  this  Court,  upon  the  following 

anQ  ois  uia'ter 

either  to  find  case  : — 

or  provide^  '       The  pauper  being  settled  at  Sutton  Saint  Edmunds, 

two^aL^cwl     *"^  having   been  married  several  years,  at  Ladyday,  in 

tk€m  im  hi»  the  year  1793,  agreed  with  a  farmer  of  the  name  of 
masier'a  farm,      -rim  -     t  ■        •  r^  is 

The  pauper  John  Ulyatt,  in  Levtrtngton-P arson- Drove,  to  serve  him 
cow  and  his     °^  ^  confined  labourer  in  husbandry,  (that  is,  to  work  for 

master  found  jjim,  and  no  other  person)  for  a  year.  The  terms  of  the 
mm  another,  '  r  /  -/ 

t>oth  of  which  agreement  made  between  the  pauper  and  his  master,  were 

^i^erc  fed  dur*  . 

ing  the  sum-    ^^  follows:^ — The  pauper  was  to   have   8/.  a-year  wages, 

terV  pastiire''  ^^^  "taster  was  either  to  find  him  two  cows,  or  the  pauper 

and,  in  the       was   to    be  at  liberty  to  provide  himself  with  two,  and 

winter,  were      ^j,  ,.  ,^,.  i 

kept  in  his       feed  them  on  his   niastervs   farm  during  the  same  year ; 

yjuX^  and^?ed  ®"^  ^®  ^^^  ^^  ^^^®  ^^^  further  privilege   of  keeping  two 

with  hay  ev^e^  on  the  farm  during  the  whole  year,  and  the  runninir 

grown  apon  °  .     -  .    • 

the  farm.  The  of  a  pig  at  the  barn  door,  and  in  the  straw,  yard,  during 
pasture  and        ,  rr<i  .  •  •    ■   ,  V> 

tlie  hay  feed-     ^"0   same  time.     1  be   pauper  went  into,  the   service  of 

ing  were  re-        •        * 

spectively  worth  52.  5«.  a-year :— Held,  that  the  pauper  did  not  gain  a  settlamei^t 
by  renting  a  tenement  of  io2.  value.  AlUei^,  if  the  contract  had  been  that  the  cows 
were  to  be  jNitlicre  fed. 


The  King 
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Mr.  Ulyatt,  under  this  agreement,  at  Laiy^ay  179d>        1B28. 
aad  coutinued  therein  till  hady^ay  1 797,  under  contracts 
to  4be  same  effect.     During .  the  first  three  years  of  such 
servitude^  the  pauper  lived  in  a  house  on  his. master's  iKHAm-rAirw 

farm  in  Wisbech  Hieh  Fen,    and  the  last  year  of  such     ^  Sottoii 

®  '    .  -^  Saiwt  Ed. 

service,  in  a  cottage  at  Leverington-Parson'-Drove.  The        mvhm. 
occupation  of  the  cottage  was  incidental  to  the  service 
of  the  pauper,  who  was  discharged  from  it .  at  the  same 
time  he  left  his  service.    The   pauper  bought  one  cow, 
and  his  master  found  him  another,  both  of  which  were  fed 
during  the  summer,  in  the  pasture  of  his  master,  and  in 
the  winter  were  kept  in  the  straw  yard  of  his  master, 
and  fed  with  hay  that  was  grown  upou  the  master's  lands, 
and  the  pauper  had  the  exclusive  use  and  advantage  of 
such  cows,  and  he  also  kept  two  sheep  and  a  pig  on  the 
farm  during  the  whole  year.     If  the.  pauper  had  not  had 
such  cows  and  sheep  and  pig .  kept  for  him  on  his  mas- 
ter's farm,  he. would  have  had  more  wages,  and  at  the 
tiqtie  he  left  Mr.  l7/ya//*s  service  in   1797>  he  took  bis 
£ow,  sheep  and  pig  with  him.     Evidence  was  given  to 
the  Court  that  the  keep  of  the  two  cows  during  the  sum- 
mer months  would  require  two  acres  and  a-half  of  Jand 
on  which  th^ey, were  fed,  and  that  such  acres  were  worth 
together  annually  5/.  55.,  and  that  to  cut  hay  sufficient 
for  the  winter  keep  would  require  two  acres  and  a-half  more 
of  such  land,  of  the  annual  value  of  5/.  58.  zni  that  the 
summer  feed  and  winter  keep,  with  hay  for  the. two  cows, 
on  such  farm,  were  of  the  apnual  value  of  10/.  10s.  and 
that  the  keep  of  the  two  sheep  on  the  farm  during  the 
year,  was  of  the  annual  value  of  1/.  6^.,  and  the  keep 
of  the  pig  at  the  barn  door  and  straw  yard,  where  it  was 
fed  pn  the  produce  of  the  land,  was  of  the  annmil  value 
of  1/.  195.    The  valuation  of   the  two  cows,  the  two 
jsheep  and  pig  for   the  whole  year,  forming,  .together, 
13/.  155.  6 J.     The  Court  of  Quarter  Sessions   did   not 
consider  that  the  keeping  and  feeding  of  the  cows,  sheep, 
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1829.  ^d  pig,  under  tbe  abcHre  ctrcotnstanceSy  constttnted  such 
a  tenemeiit  as  gave  the  pauper  a  settlement  at  Levering 
ton-Panon-Drove,  and  therefore  confirmed  the  order  of 


The  &IMO 


of  SuTToa 

jwHJif*  PtJIer,  in  support  of  the  order  of  Sessidns.      The 

pauper  gained  no  settlement  by  renting  a  tenement  withiii 
the  meaning  of  the  statute  13^  14,  Car.  2.  c.  l^,  ih 
Leveringion''Par8on''Drove.  It  has  never  yet  been  de- 
cided in  may  of  the  cases^  that  a  pauper  can  gain  a  set- 
lleiiient  under  a  contract  to  feed  cows  generally^  and  the 
question  is,  whether  the  agreement,  as  found  in  this  case^ 
10  feed  the  cows,  can  be  construed  into  a  tenement  so  as 
to  confer  a  settlement  of  the  requisite  value^  coupled  with 
the  keep  of  the  sheep  and  the  run  of  the  pig.  It  has 
been  decided  that  a  contract  to  feed  cows  generally, 
under  which  they  might  be  fed  with  green  tares  bought 
in  the  iiarket,  would  not  be  a  tenement  within  the  act  (a). 
.This  was  the  opinion  of  Lawrence,  J.,  and  also  of  Lord 
EUenborough,  C  J.,  who  said  ''  If  indeed  the  cow  might 
4inder  this  contract  have  been  fed  elsewhere  on  grain  or 
:hay,  the  consequence  would  follow  that  this  was  not  a 
taking  of  a  tenement."  Unless,  therefore,  in  the  present 
case,  it  can  be  maintained  that  the  feed  of  these  cows 
during  the  winter  months  upon  hay,  brought  from  the 
land  to  be  eaten  in  the  straw  yard,  and  which  is  estimated 
at  51.  6s.,  can  be  considered  as  part  of  the  tenement,  the 
ivbole  of  the  tenement  falls  to  the  ground,  inasmuch  as  the 
feed  during  the  summer  is  stated  to  be  worth  only  51.  5s. 
To  constitute  this  a  tenement  within  the  cases,  the  per- 
nancy of  the  profits  of  the  land  must  be  taken  by  die 
oMiutbs  of  the  cattle  whilst  the  produce  is  growing.  Feed- 
ii^  with  bay  severed  from  the  land  is  not  sufficient.  Hens 
part  of  the  feed  consisted  of  hay,  and  consequently  there 

^  (<i)  Ri'x  V.  Tisbury,  Mich.  45  Geo,  3.  2  Nol.  P.  L.  17.  3d  edition. 


TheEiiia 


lS>A$TBti  t£RK,   fourth  GEO.  JV.  ^W 

is  no  Cesentem.    If  this  be  a  ieHement,  it  wil  be  next        ledSL 

£Qiil€^D4ed^  that  sending  cattle  to  a  «traw  yard  will  be 

•aflSpieot  to  confer  a  settlement.     The  case  of  Rex  v. 

Mimter  ia\  wbicb  will  be  relied  Ajpon  on  the  other  side,  is  ij^h^^^^h^ 

no  authorit J  t().  govern  the  present  .case^  because  it  was     ofSurroM 

there  conceded  that  the  $ows  were  fed  \Mf0athepa9iurti       iiviiot« 

which  was  worth  10/.  a  year»  and  the  distinction  between 

that  cas9  and  this  is,  that  here,  during  the  winter,   th^ 

cows  were  fed  upon  hay,  which  might  have  been  gotten 

elsewhere  if  th^e  was  not  sufficient  grown  upon  the  farm     / 

for  the  purpose.  The  contract  here  is  merely  personal,  and 

f:annot  be  construed  to  have  any  relation  to  the  land  so  as 

to  constitute  a  tenement.    An  action  might  be  maintained 

for  the  breach  of  the  contract  for  not  feeding  the  cows, 

but  it  never  can  be  contended  that  such  a  contract  aa** 

yours  of  the  realty.    In  another  particular  this  case  aa 

distinguishable  from  Rex  v.  Mwsier,  because  here  one  of 

the  cows  belonged  to  the  master,  but  there  they  were  hired 

by  the  pauper  of  a  third  perscn.    In  Rex  v.  Qswabestom 

(^)  tbe  Court  decided,  that  the  miUdng  of  a  cow  would  oot 

confer  a  settlement  though  fed  by  the  owner,  unless  the 

bargain  was,  that  she  was  to  ]}e  pasture  Jed,    This  is  a 

decisive  authority  upon  this  case,  and  as  the  contract  here 

was  not  that  the  cows  were  to  be  pasture  fed,  the  case 

is  distinguishable  from  any  hitherto  .decided,  and  there-* 

fore  the  Sessions  did  right  in  hblding  this  not  to  be  a 

tenement.      He  cited  Rex  v.  Darley  Abbey  (c),  Rex  v« 

Stoke  upon  Trent  (ji),  and  Rex  v.  Uollington  (e). 

Meader  and  1$,  M.  Phillips,  coutrd.  The  case  of  Rex 
V.  MinUer  is  an  express  authority  in  point,  and  not  at  aU 
distinguishable  from  the  present  eaae.  Unless  the  Couvt 
shall  di^cide  that  case,  to  beno  longer  law,  it  must  govern 

(a)  3  M.  &  S.  9,76.  (d)  10  East,  4i9G. 

{k)  Mich.  1818,  not  reported.        {e)  S  East,  113. 

^c)  U  East,  28f .  ,  ^ 
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1M9.       wcompcnce,  for  Ihe  useof  thelwds  Qr  groiuids  wk^cfc 
^-v^        should  be  set  out  and  dUectied  tg^  be  taken,  bad»  aid  ufc^ . 
ne  Kiiw     fy^  g^  haling  '•«J8-     By  a  private  act,  41  Geo.  3,  for 
PAima.      iacloiiog  the  common  igelds  and  Mits^ke  grounds  in  the 
jwdsh  of  Fomham  M  Saints,  part  of  whict  common 
fields  and  wasite  giounds  a^^oioiog  the  md,  river^  coon- 
miasioners  w«re  empowered  to  s^  wt  f^iJk  and  priiute 
roadf,  drtche?^  fences,  banks,  drains,  and  w^tcr-rourses; 
but  it  wa»  provided  that  they  should  not  make^  do^  or 
execute  atty  work^  bank,  drain,  water-course,  fence,  qr 
other  thing  whatsoever,  whicb  sboidd  occasipq  any  impe* 
diment  to  die  navigatkia  of  tfie  river. Xarft^  the  overfi^Isy 
drains,  and  landing-places,  or  to  the  haUng-vfays  or  tow- 
ing-padis,  upon  or  along  the  bank9  of  the  river,  belongs 
]#^  to  the  navigation  or  the  proprietor  thereof    Provided 
^\9a,  that  in  setting  out  the  width  of  the  hali»&  banksv  (if 
any  should  be  set  out)  respect  shodd  be  had  to  the  soil 
^o  to  be  set  out,  and  that  after  the  same  should  have  been 
separated  from  the  remainder  of  the  land  intended  to.  be 
allptted  and  drained^  the  same  should  become  vested  i% 
and  at  all  times  thereafter  supported  and  kept  in  repair 
by  the  owner  or  proprietor  of  the  said  navigation,  freed 
^uid  (Uscharged  from  shuckage,  and  all  rights  of  common* 
The  act  contained  the  general  saving  clause. 

The  counsel  for  the  appellant  contended,  that  this  act 
waanot  admissible  in  evidence,  unless,  it  was  proved  that 
the  appellant  was  a  con«enting  party  thereto*  By  the 
aw^rd  of  th^  commissioner's  cj^rtain  cppybold  land,  situate 
in  the  said  parish  of  Fomham.  All  Saints^  but  distant 
Irom  the  line  of  the  navigation,  was-  sdlotted  to  tbe  ag-^ 
pellant  under  the  provision^  of  the  said  actj^  to  which  die 
was  duly  admitted,,  and  of  which  she  has  ever  ^nce  been 
and  is  now  in  po^sesajon.  The  Inclosupe  Act  was  ad- 
mitted, subject  to  the  opmiou  of  this  Court.  In  puf- 
,suance  of  the  Inclosure  Act,^  t))e  commi9sione|Es  by  tbeir 
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ivii^itf,   dsiled  22cl  September,    1804,  aet  out  mid  ap^       i^^Sf. 
^6ittted,  tvJAiii  thi^  parfeh  df  jR)f^*i*»i  ^«  *aiW5,  a  hd-        ^'"^  . 
iBg  Way-  or  to\rtDg-pati,  of  twelve  feel,  along  the  west     *^^^^ 
rfide  of  th^  livef  JLaf ft,  ^6^re  it  had  bteen  cufltomary  and      I^Ainia*. 
tisihit  to  hale  or  tow,  i^ilhin  die  aaifie  parish,  for  the 
me  and  convetiiaieey  and  as  the  prop^tty  of  the  appel- 
lattt  and  hei^  h^irs,  proprietor  or  (fropri^lford,  for  the  tiara 
bemg,  of  the  navigatioti,  and  for  the  use  and  convJB&ieilce 
of  all  other  persons  using  or  naviga^ng  upon  the  same; 
for  the  purpose  of  halirtg  or  towing  thereoA.     Mr.  A$/ih 
ley  the  original  undertaker,  from  Wbotn  the  defendant, 
through  her  late  husband,  derives  her  dtle,  made  the  river 
navigable  from  Mildenhall  to  Fornham  JU  Saints,  a  dis- 
tance of  twelve  miles  and  a«-half^  but  it  was  never  madisl 
navigable  as  far  as  Bury,  nor  beyond  P'omham  Jill  Saints, 
This  navigaltion  extends  through  fourteen  different  parishes, 
and  is  the  boundary  between  ForhhatH  All  Saints   and' 
)Fomham  St.  Martin\  half  of  the  channiel  to  the  centre* 
thereof  being  m  the  former,  and  hillf  in  thfe  latter  pwkh^ 
but  Ae  towing-path,  and  the  half  of  one  atnice,  and  two 
keks,  are  in  Fomham  All  Saints,  the  remaining  half  of 
die  samci  sluice  and  locks  being  in  Fomkam  St,  Mar^ 
ein*s.    The  towing-path  is  separated  from  the  adjoining 
lands  by  a  ditch.     The  appellant  is  not  an  inhabitant  o£ 
Fornham  All  Saints,  but  resides  in  Bury,    She  is  the 
owtief  und^r  a  disfhict  title  of  a-  wbarf  or  coat  yard,  of     « 
about  four  acres,  lying  in  the  former  parish,  and  adjoin- 
ing to  and  situate  at  the  extremity  of  the  said  navigation, 
in  whicb  said  wharf  are   several  warehonses  stad  other 
lAntdKngs.     Differertt  portions  of  this  wharf  or  coal  yard^ 
are  from  time  to  time  allotted  by  the  agent  of  the  ap- 
pellant to  the  principal  coal  merchants  who  use  this  navi- 
gation, to  the  number  of  fourteen  or  fifteen-    They  pay 
ho  rent  for  these  portions,  but  keep  the  iSvidioii  fencea 
of  their  respective   portions  in  repair*    These  different 
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portions  are.vari^  from  time  to  time  by  the  i^ent  of  tW 
appellant/  Lai^e  quantities  of  coals  ane  carted  at  once 
from  the  boats,  and  not  deposited  in  the  coal  yard ;  but 
it  is  necessary  for  the  accommodatiod  of  the  wholesale 
dealers,  using-  the  nayjgation,*^  that  they  should  have  a 
place  whereon  to  deposit  their  goods,  but  the  appellant 
is  not  bound  to  provide  such  place.  The  buildings  and 
the  outer  fences,  and  walls  inclosing  the  wharf,  and  the 
towing-paths,  locks,  and  sluices,  are  repaired  by  the  ap- 
pellant,' and.  were  erected  by  her  or  her  ancestors ;  but 
it  was  not.  admitted  by  the  appellant  on  the  trial  of  the 
appeal,,  and  save  aa  aforesaid  it  did  not  appear,  that  all 
tb'(^se  things  were  repaired  by^  her  as  owner  of  the  naviga- 
tion. Up  to  the  year  1816  the  appellant  was  rated  on  a 
rental  of  ]?/•  for  the  coal  yard,  and  no  rate  was  imposed 
upon  the  profits  of  the  navigation..  The  annual  value 
of  the  coal  yard,  as  mere  land,,  is  not  above  3/.  >  Since 
ibe  year  1816,  up  to  the  making  the  assessment  appealed 
against,  she  has  been  rated  in  the  parish  of  FortAam  All 
SainU,  for  tolls  arising  from  the  navigation  and  ware- 
houses, at  Q50L  per  annum.  The  toils  becoming  due  and 
received  by  the  appellant  for  goods  landed  in  the  parish  oi^ 
Fomham  All  Saints,  equal  the  amount  of  the  assess- 
ment. 


Denmdn,  C.  S.  and  Tindal,  in  support  of  the  rate,  en* 
deavoured  to  distinguish  this  case  from 'Her  v.  Milton  {a)^ 
and  Rex  v.  The  Trent  and  Mersey  Canal  Company  (6), 
and  urged  the  difficulty  of  apportioning  the  rate,  but  the 
Court  having,  intimated  that  the  late  decisions  were  quite 
conclusive  of  the  question,  the  argument  was  abandoned.. 

Abbott,  C.  J. — I  am  of  opinion,  that  the  defendant 
has  been  rated  too  high  in  the  parish  of  JPor/iAam^/^ 


(a)  3B.&  A.  lu. 


{b)  Ante,  403. 
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Saints.  The  case  of  Rex  v.  The  Trent  and  Mersey  Ca-  1823. 
tial  Comparty  is  the  converse  of  this  case,  nor  is  it  dis-  ^^^^^ 
tinguishabie  in  principle  from  i2e:r  v.  Mtfto/i.  Here  the  The  Kimo 
navigation  runs  through  fourteen  different  parishes,  and  Palmbr. 
the  whole  is  rated  to  the  amount  of  250/.  in  the  parish 
of  }Fornham  All  Saints,  Now,  having  decided  that  a 
canal  is  rateable. in  each  and  every  parish  through  which 
It  passes,  it  follows  that  this  rate  should  have  been  se- 
parated into  fourteen  different  portions,  instead  of  being 
imposed  entirely  .in  one  parish.  If  this  were  not  so,  the 
navigation  might  be  rated  twice  over.  The  principle 
upon  which  this  is  founded,  is  very  plain  and  simple.  -I 
have  the  utmost  reverence  for  the  learning  of  the  Judges 
who  decided  some  of  the  former  cases  upon  questions  of 
this  nature,  where  a  contrary  doctrine  has  been  held, 
but  still  of  late  yeara,  Ihe  Court  has  been  gradually  com- 
ing to  what  is  the  tr^ie  principle,  and  unquestionably  the 
common  sense  of  the  thing,  namely,  that  in  whatever 
parish  the  land  is  occupied,  as  land  covered  with  water, 
and  is  productive  of  profit  to  the  proprietor,  it  is  to  be 
rated  in  each  and  every  parish,  according  to  the  proGt  it 
produces,  although  they  may  not  be  received  in  that  pa- 
rish, but  in  another  and  a  different  parish.  Now,  (his 
rate  has  not  been  imposed  upon  that  principle,  and,  there- 
fore^ it  must  go  down  to  the  Sessions  to  l^e  amended^ 

Bay  LEY,  J. — I  am  of  the  sarne  opinion.  If  the  rate 
is  imposed  for  the  use  qf  a  sluice,  the  proprietor  wiljl 
have  to  contribute  to  the  relief  of  the  poor  in  the  parish, 
where  the  slui|:e  .is  situai^ed  ;  but  if  it  is  for  the  use  of 
the  navigation^  and  for  the  use  of  land  extending  through 
a  great  many  different  parishes,  each  parish  ha?  a  righlt 
to  be  paid  .in  respect  of  the  land  on  which  the  navigatioQ 
is  so  used.  The  defendant  is  liable  to  be  rated  in  the 
jarbh.of  Fornham  All  SaintSj  for  something,  but  not  io 
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1823^  the  extent  of  tlus  rate.    The  S^»ioii8  awist  re-bewr  ib^ 

^^^^  appeal^  and  reduce  the  rate  accordiug  to  their  discretion, 
The  King 
p    *•  HoLROYD,  J.,  concurred. 

BfiST^  J.,  was  abycint. 

Rate  ordered  to  be  am^ded. 

JV.  E.  Tau^iton  and  Dover  were  to  have  argued   tlie 
case  for  the  defendant. 


SttUrday,       The  KiNG  V.  The  Earl  of  PoRTMORE  and  Another. 

Apnl  f  6. 

The  proprie-  U  PON  appeal  against  a  rate  made  on  the  I5ih  Jpril 
MWaation^are  ^*®*>  *'  ^^^  shillings  in  the  pound^  for  the  relief  of  the 
rateable  to  the  poor  of  the  parish  of  Wokins,  in  the  county  of  Surrey, 
relief  of  the     «^,       ,       ,V.,/»«.  jtc»t/         t? 

poor  in  a  pa-  whereby  the  Earl  of  Portmore  and  J.  iS.  iMngton,  Jisq., 

wWc^el^vl.  were  rated  as  proprietors  of  the  river  fVey,  at  32/.  lO*.; 

gation  passes    ^|jg  Sessions  confirmed  the  rate,  subject  to  the  opinion  of 

(though  no  . 

riverage  dues    (his  Court,  upon  a  case. 

in  such  parish),  The  appellants  are  proprietors  of  the  navigable  fiver 
to  ffi^rofits  ^^  fr<^"*  Guildford  to  the  river  Thames ;  and  by  an  act 
upon  the  whole  Qf  22  &  23  Car.  2,  are  entitled  to  receive  certain  river- 
tion.  age  dues  upon  barges  and  other  vessels  navigating  the  river, 

They  are  not  themselves  inhabitants  of  the  parish  of 
Woking,  nor  are  they  carriers  upon  the  river,  but  jtbey 
grant  licences  under  certain  regulatious  to  the  owner9  of 
barges,  &c.  navigating  the  same,  upon  payment  of  cer- 
tain riverage  dues  upon  goods  conveyed  upon  the  river. 
The  navigation  of  the  river  Wey  extends  for  a  consider- 
able distance  within  Woking  parish.  There  are  in  all  ten 
locks  upon  the  navigation,  one  of  which  called  Trig*% 
lock  is  locally  situated  within  the  parish  of  Woking.  No 
tolls  are  collected  at  that  lock,  or  at  any  place  within  the 
])af  ish,  but  the  several  wharfingers  along  the  line  of  the  na- 
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^igfttioii  receive  from  die  diiierent  barge-masters,  accord        1823. 
iug  to  certain  roles  laid  down  in  1764,  an  account  of        ^^'^^^ 
whatever  goods  are  loaded  or  unloaded  at  ^heir  respective    "^^  ^^^^ 
wharfs,  and  make  an  entry  diereof  in  a  book  kept  by  each  *I1ie  Earl  of 
of  them  for  that  purpose.    From  these  bodes  they  fur- 
nish quarterly,  to  the  receiver,  appointed  by  the  proprie- 
tors of  the  navigation,  on  account  of  the  riverage,  &c» 
due  in  respect  of  such  goods,  and  he  from  these  accounts 
makes  out  and  delivers  to  the  different  barge-masters  bills 
for  the  tonnage  or  riverage  due  from  them  respectively, 
and  receives  the  amount  thereof  for  the  use  of  the  pro- 
prietors.   The  appellants  are  not  rateable  to  the  relief 
of  the  poor  of  the  parish  of  Woking,  except  so  far  as 
they  are  rateable  in  respect  of  the  river  Ifey,  or  the  locks 
or  riverage  thereof.    Many  tons  of  goods  annually  pass 
through  the  parish  of  Woking^    to  and  fro,  in  vessels 
using  the  navigation,  to  different  places  of  destination, 
but  the  goods  annually  landed  within  the  parbh  do  not 
yield  riverage  to  the  amount  in  the  rate  assessed.    If  the 
Court  should  be  of  opinion  that  the  proprietors  of  the 
navigation  are  not  rateable  beyond   the  amount  of  the 
riverage  arising  from  such  last-mentioned  goods  then  the 
rate  is  to  be  amended,  by  reducing  the  amount  of  the 
assessment  on  the  proprietors  to  the  sum  of  — L ;  if  other- 
wise, the  rate  is  to  stand  at  its  present  amount. 

C.  Monro,  for  the  defendants^  was  instructed  to  con- 
tend that  they  were  only  rateable  in  respect  of  the  riverage 
dues,  arising  from  the  goods  actually  landed  within  the 
parish  of  Woking,  and  not  in  proportion  to  the  profits 
arising  upon  the  whole  navigation  ;  but  after  the  case  last 
decided  of  Rex  v.  Palmer  (a),  he  felt  that  he  could  not 
resist  the  confirmation  of  the  rate  to  the  amount  for 
which  the  appellants  were  assessed. 

(a)  Ante,  416. 
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iasa#        ^I'»  which  was  to  be  paid  to  the  schod-inaster,  witboat 

^^"^^         any  allowance  or  deduction  for  taxes,  or  otherwise,  with 

c/***      a  proviso,  that  the  said  respective  schooUmasters,  to  be 

The         nominated  aa  afbresaid,  4should4  fram  tkne  to  ttfldey  be 
Inaabitanti  '  .  ,      i_  • 

of  Laken-     removeable,  aiid  others,  front  tune  to  time,  made  choice 

of  and  nominated  in  their  room,  at  the  will  and  pleasure 
of  the  person  and  persons  who,  for  the  time  being,  sfao&ld 
be  entitled  to  the  immediate  possession  of  the  said  manor. 
Upon  the  death  of  a  former  achool-master  about:  seven 
jrears  ago,  Charles  fV^dgCy  then  the  receiver  of  the  Ch^ 
penham  manor  and  estates  under  tlie  Court  of  Chancery^ 
considering  that  lie  had  a  right  to  appoii:^,  offered  to  John 
Tliarp,  Esq.  then  residing  in  the  manor  house,  the  com^ 
plifiieiit  of  nominating,  another  person  to  the  situation  of 
school- master.  Mr.  Tkarp  accordingly  nominated  the 
pauper  to  be  school-master,  under  Lord  Orford^s  will, 
which  the  said  Charles  Wedge^  the  receiver,  agreed  to. 
The  pauper  resided  at  Chippenham  during  the  seven  years 
as  aforesaid,  until  the  present  order,  in  the  house,  rent 
free,  wherein  his  predecessors,  the  «chool-masters,  bad 
resided  before  him,  and  he  rec^ved  •  the  annual  sum  of 
£0/.  during  the  first  three  years,  from  the  said  CAorZe^ 
Wedge,  aiui  afterwards  from  John  Tharp,  £sq«  s'mce  be 
has  been  the  receiver  of  the  Chippenham  manor  and 
estates.  The  bouse,-  and  garden  attached  to-  it,  were  o( 
the  value  of  10/.  per  annum,  part  Of  which  be  underlet 
to  the  parish  at  the  annual  rent  of  2/.  2s.  during  the  said 
seven  years.  The  said  Charles  Wedge,  during  the  time 
he  was  recei<ver  {from  disapprobation  of  the  pauper's  con- 
duct) suspended  payment  of  his  salary  for  two  years,  but 
afterwards,  at  the  intercession  of  Mr.  Tharp^  paid  the 
whole,  Mr«  Tharp  vA^o,  by  reason  of  the  pauper's  miscon-> 
duct,  gave  him  notice,  in  December,  1890,  to  quit  within  e 
month,  but  afterwards  allowed  him  to  remain,  which  he  did 
Until  6is"renioval  to  Lakenheath,  It  also  appeared  lit  evi* 
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denoe^  that  a  fanner  tebool^niatter.  Mined  Rohinum,  iivfao        182$. 
Mil  the  titaation  forljHhrac  jeara  ago,  and  resided  in  the        ""^^^^ 
aame  houw  far  about  two  years  and  a  half,  was  dismissed      '^'^^^i"® 
for  laiacoadact,  io  not  attesding  regularly  at  dmrch  widi  the  ^      '^^ 
diarify  children,  and  upon  his  refiisiog  to  qait  die  house,  he     of  Lakjin. 
wwM,  withhsB  goods  and  ehatteU,  forcibiy  tamed  out  by  two       ^■^'^h* 
oonstafaJes  of  the  parish,  the  Reir.  CkmeM  TooUe,  then 
dcrgymeB  ef  the  parish,  who  died  dbout  twenty-five  years 
ago,  aged  eightyi-one,  being  pvesent  at  the  time,  and  aidmg 
therein ;  and  that  about  a  month  after  RMnson*»  exput- 
sioB,  one  John  Creek  succeeded  him  in  his  situation,  and 
liTed  .in  die  same  house.    The  anmiai  sum  of  20/.  was 
paid  to  the  pauper,  both  by  Ciarlei  Wedge  and  Mr.  Tharp^ 
ottt  of  die  Chippemham  manor  and  estates,   and  it  was 
aUow^  theas  in  their  aooouots  by  the  Master  in  Chan'* 
eeryt 

SofurlM  aad  THoflany  in  snpport  of  the  order  of  Ses- 
si#na.  ^Asaumiag  that  the  pauper  was  duly  appointed  to 
the  qiSce  of  schoolmaster  under  the  directions  aad  regn* 
latiostf  of  Lord  Orford^s  will,  two  questions  arise  in  this 
case  for  the  opinion  of  the  Court,  first,  whether  the  anr 
niuty  or  salary  of  80/»  per  smaum,  cbaiged  upon  the  red 
estates  of  the  donor«  and  leceived  by  the  pauper,  was 
sufficient  to  confer  a  settleni.ent  by  estate;  and  second^, 
whether  the  pauperis  reaidence  in  (he  house  asngned  him, 
being  of  the  ai^ual  value  of  10/.  was  sufBcieut,  under 
the  circumstances  of  the  case,  to  gaia  a  settlement  within 
tJie  mettiiog  of  13  8l  14  Cor.  .9.  Both  these  questions 
ace  answered  in  the  negative,  by  refen'iog  to  the  nature 
of  the  pauperis  tenure.  It  disliaclly  appears,  that  he  wa^ 
reaoveabl^  at, any  time  at  the  wiU  and  pleasure  of  those 
who  appointed  him.  This  b  one  of  the  express  condi- 
tions of  Lord  Orfor^s  will.  It  follows  then  as  a  con-> 
sequence,  that  he  could  not  be  considered  as  irremoveable 
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1829.        for  forty  diiys,  so  as  to  confdr  a  settlemeiit  <d).  ^  This  is 

^,    „  a  decisifd  aaiwfir.to  the  first : queiiion ;  but,  suppditiig 

TheRivo  1     •  1  1      ^        • 

V.  It  not  to  be.  equally  i:6nclu8ive  as  to  tfaesecondy  there  is 

Inhabitants   a  further  realOB  upon  that  pkmit  why  no  settlement  .^as 
^^math"'     g»>n«d.    The  occupation  of  the  bouse  is  connected  with 
.the  paupef-s  service  and  duty  as  a  school-master,  and 
therefore  he  does  not  stand  in  the  relation  of  tenant.     In 
a  great  number  of  cases  it  has  been  decided,  that  the  oc- 
cupation must  be  in  the  character  of  tenant  to  gain  a 
settlement.     Here  the  pauper  had  no  interest .  whatever 
of  his  own  in  th^  tenement.    The  residence  in  the  school- 
house  was  an  incident  to  the  office  of  school-master.  He 
was- removeable  from  that  office- at  the  ai^solute  will  and 
pleasure  of  the  lord  of  the  manor,  and  if  he  were,  re- 
moved from  the  office,  it  followed  as  a  consequence  that 
his  right  to  hold  the  tenement  ceased  instanter,  and  he 
might    be   forcibly  turned   out.      Supposing  him  to  be 
tenant  at  will,  still  he.  might  be  turned  out  without  the 
formality  of  legal  process,  and  there  would  be  an  end  to 
the  settlement.     Upon  this  i^omt  Rex  v.  The  Inhabitants 
of  Che$huat  (b),  is  a  decisive  authority.    Th^  fact  of  the 
pauper  having  underlet  a  portion  of  the  tenement  at  an 
annual  rent  of  2L  2«.  makes  no '  difference  in  the  ease, 
because  he  had  no  other  interest  in  the  premises  but  wliat 
was  coeval  with  his  office,  and,  as  soon  as  hie  was  dis- 
missed from  his  situation,  his  interest  in  the  tetfethent 
also  ceased.    The  mere  act  of  letting  a  part  of  the  tene- 
ment is  not  conclusive,  unless  it  can  be  shewn  thithe 
bad  a  right  to  let  it.    This  right  is  negatived  by  the  facts 
of  the  case,  and  all  argument  on  this  ground  must  Com- 
pletely fail.    The  cases  of  Rex  v.  Melkridge  (c),  Rex  v. 
Minster  {d),  and  other  similar  cases,  are  distingaishable 

(a)  Rex  V.  Uttoxeler,  Burr.  S.  C.  (c)  1  T.  R.  59S. 

5iS,  Res  V.  Stone,  6  T.  R.  295.  (d)  3  M.  &  S.  276.' 

ib)  t  Ham.  fit  A14. 47$. 
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bom  Hiis^ .  because  in  ali  tiiose  the  tenements  irere  totally  1823. 

.<ii9€0Biiected  with  the  service.    Upon  this  distinction  the  '•^'^ 

opinion  of  Bayley,  J.,  in  Rex  v.  Kelster  (a),  is  quite  de-  T>»*  ^mo 

cistve.     On  the  other  side,  Rex  v.  Owersby  le  Moof{b),  The 

-  'INHABITANTS 

from  the  similarity  of  its  circumstances,  may  be  relied  of  Lakbn. 
upon ;  but  it  is  materially  distinguishable  from  the  pre- 
sent case.  There  the  schooUmaster,  who  was  entitled  to 
the.  profits  of  a  certain  farm  for  his  services,  actually 
occupied  a  part  of  the  trust  estate  himself  under  an  agree- 
ment. The  appointment  was  for  life,  and  being  irre- 
moveaUe  by  the. trustees,  the  Court  decided  that  the 
aetdemetit  was  gained.  On  these  grounds  the  order  of 
Sessions  must  be  confirmed^ 

Dover,  contrd.    The  pauper  gained   a  settlement  in 
Chippenham  upon  both  pr  either  of  two  grounds;  first, 
by  the  occupation   of  a  tenement  of  the  yearly  value  of 
.10/.;  and,  second,  by  receiving  a  rent-charge  of  120/.  per 
annum,    payable  out   of    lands  in    that  parish.      Upon 
the  first  point  the  case  finds  that  the  pauper  resided  in 
the  school-master's  house  rent  free  for  seven  years,  until 
the  date  of  the  order  in  question,  and  that  during  that 
period  he  underlet  part  of  the  tenement  to  the  parish  at 
two  guineas  per  annum.     It  has   been  argued,  that  by 
such  residence  the  pauper  could  not  gain  a  settlement^ 
because  he  was  not  irremovable  for  forty  days.     Spppos- 
in*'  it  could  not  be  contended  with  success  that  the  pauper 
gained  a  settlement  by  estate,  yet  it  is  perfectly  clear  that 
if  he  had  a  right  of  occupation,  his  title  is   quite  imma- 
terial.    Here  he  had  a  right  of  occupation,  and  the  tene- 
ment being  of  the   annual  vahie  of  10/.,  he  is   settled 
within  the  meaning  of  13  &  14  Car.  2.     It  is  no  answer 
to  this  argument  that  the  trustees  or  the  lord  of  the  manor 
might  have  removed  him  at  any  time ;  the  question  is, 

(a)  5  M,  &  S.  iS6.  W  1*  East,^5T, 


UMAJm* 
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llKl3b       jKHMiId  tke  fariah  oflk?vs  have  letMf ed  Un^  6r  cgM  Hke 
"^"^"^^        mMgistntes    upon  Iheir  applmlioQ  have  Ttmoved  hiiD. 
^^  ^''*^     It  does  not  follow,  becaufie  bU  nglit  to  occopy  the  achocJ 
tlie         ii^ag  defeasible  by  the  tf ustees,  who  might  ha?e  turaed 
9(  I«ABEif«     biib  out  if  he  did  not  perform  bis  ditty^  that  the  parish 
officeni  m^ht  have  removed  htm,  aod  so  ha«e  defeated 
the  settlemeof.     It  is  sufficient  that  he  has  the  l^eoeficial 
occupation,    without  regard  to  the  nature  of  hk  tide. 
JUx  V.  All  SainU  in  Derby  (a).    The  case  of  Rex  ▼.  FU- 
longl^  (ft)  seems  decisive  of  tbb  point.    In  that  case  the 
pauper  lived  upon  a  tenement  of  10/.  a  year^  given  him 
out  of  charity,  and  the  Court  decided  that  he  came  to 
settle  within  the  meaning  of  the  atatnte*    Can  it  be  said 
thai  the  pauper  in  this  case  had  not  the  beneficial  occu* 
pation  i  '  This  is  not  a  case  of  occupation  merely ;  for 
the  case  finds  that  he  underlet  part  of  the  tenement  and 
receifed  a  rent  of  fi/.  2#.  per  andum.    Quoad  that,  at 
-least,  it  is  clear  that  he  was  the  beneficial  occupier*   The 
rcase  of  Rex  v.  Cke$hunt  was  determined  expressly  tm  the 
ground  that  the  occopation  of  the  house  was  not  id  the 
character  of  tenant,  but  of  servant.    The  fact  of  undoT'- 
letting  distinguishes  this  from  those  cases  where  a  servant 
lias  been  allowed  to  reside  in  a  house  as  a  nsode  of  pay- 
ing his  wages.     Here  the  pauper  resides  not  as  a  servant, 
but  in  the  character  of  tenant,  aud  he  was  clearly  irre- 
movable by  the  parish  officers. 

The  Court  stopped  him. 

^BjiOTT,  C.  J. — I  think  this  first  point  is  decided  by 
J&ftT  v.  FiUonghy*  We  cannot  consider  this  person  as 
«n  oecupier  of  the  bouse  in  the  character  of  servant,  iaas* 
much  as  hei-e  there  is  no  master  to  whom  it  can  be  pre- 
dicated, he  owes  any  service.     Whether  he  occnpies  in 

(«)  i  M«  &  S.  90,  (i)  l-T.  R.  458. 
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wirtu©  of  his  «ppdlntinent  as  school-master  or  not,  appears        1823. 

to  me  to  be  peifectly  imtnaterial.    He  takes  possession      ^"^^^^ 

«f  a  teneoieat  «tich  is  found  by  Ae  case  to  be  of  the  >. 

1  The 

jrearly  value  of  10/.     It  does  not  distinctly  appear  to  wnom  inh^bitaiits 

the  house  belonged,  but  he  occupies  for  a  considerable     °^^^*|f " 
length  of  time,  and  I  think  it  may  be  conceded  that  he 
had   no  right  to .  hoW  the  house    longer    than  he  held 
Ae  oflfce  of  schoolmaster ;  but  sliH  he  comes  to  settle 
«poft  a  tenement  within  Ae  meaning  of  the  statute  of 
€karle$,  accordmg  to  decided  case*.    The  case  of  Rexr. 
mOongletf'n  decisive.    There  the  pauper's  brother  said, 
■"  1  will  give  you  a  close  in  Ae  parish  of  i#.,  containing 
about  four  acres,  to   enjoy  as  long  as  I  please,  and  to 
take  it  again  when  I  please,  and  you  shall  pay  nothing 
for  it,"  and  it  was  held,    that  such   possession,   when 
coupled  with  residence,  conferred  a  settlement.    To  he 
sure  that  is  as  strong  a  case  in  support  of  this  as  pos- 
«bly  can  be  ?  for,  supposh^g  the  pauper  to  be  removable 
at  the  will  and  pleasure  of  the  lord  of  the  manor,  stiH  a 
settlement  would  be  gained  by  his.  nesidencc  for  forty  days. 
No  authority  is  cited  contrawning  this  doctrine,  aad  there- 
fore! am  of  opinion  that  the.  pauper  has  gained  a  settle- 
ment by  residing  on  this  tenement  under  the  circumstances 
state^i. 

Uayiey,  J.— I  am  of  the  same  ojwnion.    If  the  pro-  . 
*,erty  is  of  the  value  of  10/.,  it  is  not  necessary  the  party 
should  pay  any  rent  for  it.     If  he  is  allowed  to  occupy 
rent  free,  still  that  will  be  sufficient  to  confer  a  settle- 
ment.    Here  though  the  pauper  may  be  considered  as 
giving  a  part  of  his  services  for   Uie  privilege  of  bemg 
allowed   to  reside    in  this  house,    yet  he  holds   m  the 
character  of  tenant  at  will ;  and  if  he  is   allowed,  w.lh 
consent  of  the  owner  of  the  property,  to  con.e  for  the 
purpose  of  permanent  residence  ia  the  par.hh  upon  a 
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1823.        tenement  of  10/.^  I  think  he  comes  tQ  settle.    He  comesi 
not  for  a  temporary  purpose^  but  for  a  permanent  resi- 


Tbe  Kmo 


V.  dence,  and  I  think  that  is  the  meaning  of  the  words  ^'  to 

"^^         settle." 


Inhabitants 
of  Lakbn« 

HBATH. 


HoLBOTD^  J. — I  am  of  opinion  diat  a  settlement  was 
gained  by  renting  a  tenement  of  10/.  a  year.  In  point  of 
law  the  pauper  was^  in  the  strict  sense  of  the  word, 
tenant  at.  will,  and  was  the  person  whom  the  law  cour 
siders  as  being  in  the  possession  of  the  school-house,  ancl 
not  the  lord  of  the  manor,  or  the  receiver  of  the  rents 
of  the  manor.  In  the  case  of  master  and. servant,  the 
servant  enjoys  under  his  master  either  as  tenant,  or  he  has 
merely  the  use  of  the  residence  for  his  master's  service,  in 
which  latter  case  the  possession  is  considered  that  of  the 
master;  but  it  cannot  be  said  here  that  the  schoolmaster  was 
the  servant  of  the  person  by  whom  he  was  appointed,  or 
enjoyed  the  house  as  a  servant,  unless  there  is  something  to 
shew  that  the  possession  of  the  house  was  retained  by 
the  donor  or  person  appointing  him.  The  legal  and  the 
yirtual  possession  must  be  considered  in  him  until  the 
lenancy  is  put  an  end  to  by  those  who  have  a  right  to  do 
30  (a). 

Order  quashed  (ft). 

(a)  Betty  ^.,  was  .absent. 

lb)  Vide  Rex  y.St,  THichaeFs  Baih^  1  East,  288.  IUxy.  StPckky 
PMRToy,  Burr.  S.  C.  762*  Rex  v.  Melbwrnef  Id.  m.  Natlandyi. 
Situnttm^  Id.  793.  Rex  y.  JfoburHf  Id.  785 ;  and  Rex  v.  mveUnf- 
Jiam,  CM.  UU 
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NOVELLO   V.  TOOOOOO.  Wednesdafi^ 

April  se. 

JL  RESPASS  for  breaking  and  entering  the  plaintiff's  Where  a  Bri- 
house  and  distraining  his  goods.  Plea,  Not  Guilty.  At  ject,  employed 
the  trial  before  Jbboti,  C.  J.,  at  the  Middlesex  adjourned  feV  auhf  fwl 
Sittings  after  Easier  Term,  182S,  the  plaintiff  had  a  ver-  '»«^ew  ambas- 
dict  with  2/.  16*.  damages,  subject  to  the  opinion  of  the  with  a  salary) 
Court,  upon  the  following  case  :-  [""^^^  ^^  ^' 

The  plaintiff,  who  is  a  BriVwA-born  subject,  rented  and  J»oo»e,  and  let 
.  ,  .  J      y  part  of  tt  in 

occupied  a  house  in  the  parish  of  St.  James,  ffestminster,  iodeings,  and 

and  let  a  part  thereof  in  lodgings,  from   the  5th  January  levied  on  his 

to   the  I3ib  September,  1821;  on  which  latter  day  the  ^r^Ite'L 

defendant,  who  was  collector  of  the  poor  rates  of  the  Held,  that  his 

said  parish,  entered  the  plaintiff's  house,  and  distrained  protected  by 

his  goods  under  the  usual  distress  warrant.     The  rate  on  assirming  him 

which   the  distress  was   founded  was  duly  made,  allowed  to  he  a  do- 
rm ?  I'll-       niestic  servant 
and  published.     The  sum  of  2/.  I65.  for  which  the  dis*  of  the  ambas- 

tress  was  levied  was  due  in  respect  of  the  house  for  half  ^  ^  * 
a  year's  rate,  from  the  5lh  January  to  the  5th  July,  1821,  - 
and  was  regularly  demanded  of  the  plaintiff,  and  payment 
thereof  refused,  before  the  distress  was  made.  The  plain- 
tiff, for  twenty-five  years  last  past,  has  been  in  the  service 
of  the  ambassador  from  the  crown  of  Portugal  to  the  late 
-  and  present  King  of  England,  as  first  chorister  in  the 
chapel  to  his  Excellency,  in  South  Audley  Street,  which 
is  attached  to  the  house  of  the  ambassador ;  and  as  such 
has  received  a  salary  from  the  ambassador,  payable  quar- 
terly; but  the.  plaintiff  did  not  live  in  the  ambassador's 
house.  During  all  that  time  the  plaintiff  has  officiated 
as  such  chorister  in  the  said  chapel  twice  on  aU  Sundays 
and  Saints'  days,  and  Fast  days,  except  on  Wednesdays  in 
Lent,  when  the  service  is   performed  only  once  a  day. 


NOYBIXO 
V. 
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1828.  The  Portuguese  ambassador  professes  the  Roman  Catho-' 
lie  religion,  zui,  according  to  the  ritual  of  that  religioo, 
it  is  necessary  to  the  due  celebration  of  divine  service 
TOO6OO0.  ^^^  jjjgyg  should  be  a  person  to  officiate  as  the  plaintiff 
did.  During  the  time  in  question  the  plaintiff  was  regis- 
tered with  the  Secretary  of  State  as  chorbter  to  his  ex* 
cellency,  and  his  name  was  affixed  in  the  sheriff's  office, 
in  the  list  of  persons  in  the  service  of  foreign  ministerau 
During  the  period  for  which  the  rate  became  due,  the 
plaintiff  was,  and  acted  as  prompter  at  the  Kin^g  The^ 
atre,  in  the  Haymarket,  and  also  was,  and  acted  as  a 
teacher  of  music  and  languages,  from  both  which  employ- 
ments he  derived,  and  still  derives,  pecmiiary  aclvantag& 
The  engagement  as  prompter  at  the  King^$  Theatre  was 
absolute,  and  contained  to  exception  of  the  times  when 
he  might  be  engaged  as  chorister  in  the  ambasaador^s 
chapel.  The  question  for  the  opinion  of  .the  Court  is, 
whether  the  plaintiff  is  entitled  to  recover.  If  so,  the 
verdict  is  to  stand ;  otherwise  a  nonsuit  to  be  entered.     > 

Campbell,  for  the  plaintiff.    The  questiona  in  this  case 
are,  first,  whether  the  plaintiff  is  a  domestic  servant  of 
the  Portuguese  ambassador  .within  the  meaning  of  the  sta^ 
tute  7  Ann.  c.  12;   and,  second,  whether  a  wairant  of 
■distress  for  levying  a  poor  rate  be  sucfi  process  as  is  men- 
tioned in  the  statute ;  for  if  it  be>  the  defendant  is  clearly 
liable  to  an  action  of  trespass.     The  material  question 
.certainly  is,  whether  the  plaintiff  is  such  a  domestic  aei^ 
vant  as  is  menti<Mied  in  the  statute.    The  fa^ts  of  tbe 
case,  clearly  shew  that  he  is  a  domestic  servant.    He  baa 
been  twenty-five  years  in  the  same  capacity,  namely,  first 
chorister  to  the  ambassador ;  be  has  performed  the4ifttieB 
,of  that  situation  constantly  in  peraon ;  he  has  i«gdiarly 
,  received  an  annual  salary  in  respect  of  bis  services ;  and 
tbose  services  are  absolutely  necessary  to  the.  cekbration 
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'^f  Ae  attbassador's  rdigtous  devotions.    All  these  facts        UQSd. 

ore  found  by  the  case,  and   taken  together,  they  clearljr       s^^'^'^ 

salisly  Ae  meaning  of  the  word  "  domestic/'  and  entitle      Novelld 

the  plaintiff  to  the  privilege  conferred  by  the  statute.     It      Toogood. 

is  true  be  did  not  reside  in  the  ambassador's  house;  if  be 

had  resided  thefe,  this  question  could  never  ha^e  been 

mstd;  but  hjiHv  is  the  ease  varied   by  that  circumstance  i 

Besidefice  in  the  ambassador's  house  is  perfectly  imma- 

leriaL    Tb€  mifntie  of  a  £»reiga  ambassador  is  aecesparily 

very  tiumeroos^  and  it  would  be  utterly  impossible  that 

ail  the  aervaiits .  could  reside  in  the  identical  house  which 

b  ii»habited  by  their  master.    The  statute  is  merely  a 

coafimiatioti  of  the  Jaw  of  nations;  Blackstone  in  his 

Coasmeiltaries  so  describes  it  (a),  and  it  is  so  defined  in  all 

the  caaes  upon  (he  subject ;  and  it  is  quite  clear  from  th$ 

writers  upon  the  law  of  aatiensj  that  the  protection  way 

originaily  intended  to  be  gtfen  to  every  individual  be)ongr 

ing  to  the  retinue,  and  in  any  manner  necessary  to  the 

dignity  of.  the  ambassador.     VaUlL  lib.  4.  c.  9*  ss.  104. 

1 14.  1£0.     Puffendorff^  lib.  8.  c.  9.  s^  6-  and  Van  Bjfn^ 

hnhoik,  c.  15.     In  StacQmb  v.  Bowing  (b)  it  was  held, 

Ihar  a  chaplain  to  an  ambasBador,  if  he  performed  duty, 

was  protected  by. the  statute;  and  therefore  a  chorister^ 

being  a  person  necessary  to  the  due  celebration  of  divine 

service,  is  strictly  within. the  principle  of  that  case.     In 

Triquet  v.  Biah  (c)  a  secretary  was  held  to  be  within  the 

statate>  ahboug^  he  had  never  lodged  in  the  ambassador's 

house^  aiid  bad  never  received  any  wages,  viiiich  are  cir- 

comstanoes  that  rendered  that  case  a  much  weaker  one 

Aan  the  present.    In  Caraline'B  case  {d)  k  w^s  said  by 

Wri^t,  I.,  ^'  that  it  y^z^  formerly  thougjbt  necessary  thait 

a  taniga  ambassador's  servant  diouid  lis  in  the  house  to 

entitle  him  to  protection  under  the  statute/'  which  seenM 

(a)  Vol.  i.  c.  7.  «55.  (c)  3  Bnrr.  1478. 

{b)  1  Wils.  20.  W  1  Wils.  78*. 
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1823.  ^  iBdhnate  pretty  strongly  that  Ac  rule  bad  been  flrtre 
>-^^  relaxed  in  that  respect.  In  Hopkins  ▼.  De  Roheek  (fl%  it 
KoTSLLo  ^a,  gaij  |,y  ii,^  Court,  that  the  words  •*  dotaesHc'*  and 
TooGooD.  ^  domestic  servanft,"  in  ihe  statute,  are  only  put  by  way 
of  example,  and  a  secrfiary  was  Aere  beM  to  be  priti- 
ieged^  though  his  name  was  not  registered  in  the  ofice 
of  the  Secretary  of  State.  These>  indeed,  are  all  cases 
of  personal  arrest,  but  tbere  are  also  cases  inwbicfa  die 
statute  has  been  treated  as  extending  to  the  goods  ct  tbe 
persons  privileged.  Lockwood  ▼.  Coysgame  (6%  and  Ar- 
tainier  v.  Heyl  {c),  were  both  cases  of  execution  against 
the  goods,  and  though  the  •  pririlege  was  not  allowed  in 
either  of  them  upon  other  grounds,  it  was  admitted,  that 
if  it  eibted  at  all,  it  would  apply  to  the  goods  as  well 
as  to  the  person.  Therefore,  upon  the  authority  of  these 
cases,  and  upon  the  very  strong  facts,  which  appear  in 
favor  of  the  plaintiff  here,  it  seems  clear  diat  he  is  a 
person  within  the  protection  of  the  statute,  and  conse- 
quently that  the  distress  was  illegal,  and  he  is  entitled  to 
recover  the  value  of  the  goods  distrained  by  the  present 
action.  Upon  the  odier  point,  he  did  not  think  it  neoes- 
sary  to  trouble  the  Court,  inasmuch  as  it  wotdd  fdlow 
the  first,  whichever  way  it  was  decided. 

£.  Lames,  for  the  defendant.  Upon  the  £ice  of  thii 
case  it  is  manifest,  that  the  plaintiff's  employment  by  the 
Portuguese  ambassador  is  merely  colourable,  and  there- 
fore he  is  not  within  the  protection  of  the  statute.  He  is 
a  jBrt/iaft-bom  subject,  not  living  in  his  master's  tiouse, 
but  occupying  one  of  his  own,  which  her  lets  out  in  M|g- 
ings;  exercising  an  active  profession  as  a  teacher  of 
music  and  languages,  having  a  permanent  and  luciative 
situation  at  the  Opera  House ;  rendering  no  personal  or  do- 
mestic service  to  his  master,  but  calling  himself  a  chorister, 

(«)  3  T.  R.  79.  (6)  3  Burr.  1676.  '     (r)  Id.  1731. 
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Affd  upon  that  single  groood  claimiug  an  exemption,  both        }l^. 
for  his  person  and  his  goods,  from  all  liability  to  pay< 
menC  of  rates  and  taxes.  It  is  said  that  his  services  in  the 
chapel  are  necessary  to  the  ambassador,  but  it  is  not  ex-    .Tooooo». 
plained  how ;  that  he  has  been  twenty-five  years  in  the  situa- 
tion, and  has  regularly  received  a  salary ;  but  who  hired  him, 
vibat  is  the  amount  of  his  salary,  or  by  whom,  or  upon 
what  condition  it  has  been  paid,  does  not  appear.  ,  All 
these  circumstances  render  it  a  case  of  great  suspicion ; 
but,  independently  of  that,  it  is  plain  that  the  statute  does 
not  in  any  degree  embrace  the  goods  of  the  servants  of  the 
ambassador,  and  therefore  this  action  cannot  be  maintain- 
ed.    The  words  of  the  fifth  section  evidently  confine  the 
privilege  to  the  persons  of  the  servants,  nor  is  there  to  be 
found  in  any  of  the  writers  upon  die  law  of  nations  any 
argument  to  shew  that  it  ever  extended  to  the  goods  of  any 
but  the  ambassador  himself.     In  Delvalle  v.  Plomer  (a), 
which  was  an  action  against  a  sheriff  for  a  false  return  of 
nulla  bona,  it  was  determined  tliat  the  mere  fact  of  the 
party  against  whon^  the   process  was  directed,   beii^g  a 
servant  to  an  ambassador,  did  not  justify  the  sheriff  for 
not  executing  the  process  against  the  goods.    This  bow- 
ever  is  a  subordinate  and  comparatively  unimportant  point, 
for  the  strong  argument  in  the  case.,  and  that  upon  which 
the  plaintiff  must  fail,  is,  that  the  pretended  service  to 
the  ambassador,  is  not  such  a  service  as  is  necessary  to 
bring  the  plaintiff,  within  the  operation  of  the  statute.     It 
is  clearly  a  mere  nominal  service,  in  no  respect  rendered 
to  the  ambassador  personally,  and  in  no  degree  necessary 
either  to  his  dignity  or  convenience.     Now,  the  cases  in 
w:hich  it  has  been  deeided  ihat  a  .nominal  or  colourable 
service  will  not  suffice,  are  numerous ;  Wigmore  v,  Alva'^ 
rez  (Jb),  Cross  v.  Talbot  (r),  Martin  v.  Manby  (d),  Darling 

-     («)  .9  Ctmpb.  4ir.  (e)  8  Mod .  288. 

ib)t  Stra.  797.    Fitzgib.  200.  {d)  1  Barr.  401, 
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¥.  Atkins  (a%  Holmes  v.  Gordon  (B),  and  nmtry  otbers'y 
some  of  wtiicfa  have  beeir  eked  on  the  other  aide^  bot 
which  do  not  carry  the  plaintiff's  case  farther.  The  Court 
will  watch  wid)  anxious  attention  to  see  that  this  prtviieg!^ 
19  not  abused^  and  if  fraud  is  foand  in  the  case,  the  plaitr-* 
tiff  is  clearlj  not  entided  to  the  protection  cfattmed.  T1i<$ 
Court  has>  in  several  recent  cases,  declared  diat  privi- 
leges of  this  nature  are  not  to  be  extendied  beyond  tiieir 
strict  and  proper  line.  Fiveash  v.  Becker  (c),  Taphy  v. 
Battine  {d),  and  Sard  v.  Forrest  (ef).  This  case  does  not 
come  within  the  reason  of  die  privilege,  the  privilege  bein^ 
granted  for  the  dignity  and  convenience  of  the  ambassador 
Imnself.  What  inconvenience  or  in  dignity  can  the  ambas- 
sador sustain  from  the  plaintiff  being  obliged  to  contrifoate 
to  the  rates  of  the  parish  in  which  he  occupies  a  house; 
which,  from  its  size,  is  unnecessary  to  his  persond  resi-^ 
dence.  The  decision  of  the  Court  against  him  will  not 
abridge  his  power  of  attending  at  the  chapel,  and  sing- 
ing as  usual.  The  ambassador  will  b^  in  no  degree  pre- 
Jucfieed^  and  if  not,  then  there  is  an  end  to  the  only  rea- 
son upon  which  thb  protection  can  be  granted. 

• 

Campbell,  in  reply,  re-urged  his  previous  atguments/ 
and  contended,  that  the  present  case  was  widiin  the  prin- 
riple  of  several  of  the  cited  authorities.  The^  Court  could 
not  presume  fraud,  and  unless  '  fraud  was  manifestly 
shewn,  there  was  not  sensible  reason  why  the  plaintiffs 
should  not  be  entitled  to  the  protection  of  the  statute. 

Abbott,  C.  J.-— This  is  an  action  of  trespass  for 
breaking  and  entering  the  plaintiff's  house,  and  dislraiu- 
hig  bis  goods.    The  defendant  justifies  the  alleged  tres-' 


ftf)  3  Wils.  33. 

(fi)  Cm.  Temp.  Hardw.  394. 

(e)  3  M.  &  S.  t^h, 


(d)  1  Dowl.  &  Ry.  T.  R.  79. 
M  2  Dowl.  &  Ry.  T.  R.  S50. 
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yato  Under  m  wartaAt  of  cerlaia  Justiees  of  the  peiceii       18Sd^ 
iMiied  for  Ibe  pnyoieiit  of  a  poof  rate,  asMssed  upon  the 
pkittiff  itt  respect  of  hb  occupation  of  a  bouse  in  the* 
pariah  in  wfakh  be  residef .    It  is  found  by  the  case  that     Xooaooik 
the  plaintiff  is  a  jBrt/iM-bora   subject,  and  rented   and: 
OGCopied  a  house  in  the  parish  of  <S^  James,  Wutfninster^ 
and  let  a  part  thereof  in  lodgings.     The  ease  further 
finds  that  this  person  has  for  many  years  been  employed' 
an  first  chorister  to  the  Portuguese  embassy,  and  has  alsoi 
been  for  nyiny  years  filling  the  office  of  prompter  at  the 
Italian  Opera  House,  and  is  a  teacher  of  music  and  kn*- 
guages.     My  opinion  in  this  case  is  founded  on  this  sin->: 
gle  pointy  namely,  that  this  is  an  action  for  taking  dier 
goods,  and  not  for  arresting  die  person  of  the  plainttf. 
I  shall  not  give  any  opinion  whether  the  person  of  the. 
plaintiff  was  or  was  not  protected  from  arrest.    The  ques*-. 
Uon  arises  upon  an  act  of  parliament  expressed  in  very 
general  terms.  It  enacts  that  all  writs,  whereby  the  person: 
of  an  ambassador,  or  the  domestic^  or  domestic  servant, 
of  any  such  ambassador,  may  be.  arrested  or  imprisoned, 
or  his  or  their  goods  or  chattels  may  be  distrained,  shall 
be   deemed  and  adjudged  utterly  null   and  void.    These 
expressions  are  certainly  very  comprehensive.    This  act, 
however,  was  made  in  confirmation  of  the  common  law-^ 
it  is  to  be  construed  according  to  die  principles  of  the 
common  law,  and  in  questions  of  this  kind,  I  think  the 
Intv  of  nations  is  to  be  considered  as  a  part  ^rf*  the  com^* 
mon  law.    1  do  not  know  how  the  privileges  of  an  am« 
baasador  can  be  belter  defined  (and  I  think  the  definition- 
witt  agree  with  our  own  authors^  as  well  as  foreign  writers) 
than  by  laying  it  down  as .  a  principle,  that  they  extend- 
only  to  what  is  necessary  to  the  personal  convenience,  the 
dignity,  and  the  religion  of  the  ambassador  himself.     It: 
isonrdutyi  however^  to  take  care  that  we  do  not  allow 
the  rights  of  British  subjects  to  anstain.  any  prcgudico: 
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ia28»  under  the  pretence  of  a  chAm  of  privilege  to  which  the 
reason  of  the  privilege  does  not  apply.  I  think  the  rea- 
son of  the  privilege  does  not  extend  tO  this  case.  I  do 
ToosooD.  ^1  ^3y  ij  jg  necessary  that  the  servant  of  an  ambassador 
should  live  in  his  master's  house  in  order  to  entitle  him  to 
the  protection  afforded  by  the  statute.  It  may  on  many 
occasions  be  necessary,  and  even  extremely  fit,  that  he 
should  haVe  a  convenient  lodging  or  place  of  residence  for 
himself  out  of  the  ambassador's  bouse ;  and  if  these  goods 
had  been  taken  as  a  distress  for  a  rate  due  in  respect  of 
such  a  lodging  or  place  of  residence,  I  should  have  paused 
a  long  time  before  I  should  have  held  that  the  case  was 
not  within  the  statute.  But  the  facts  found  in  this  case 
are  quite  otherwise.  The  house  is  taken  by  this  person, 
part  of  it  occupied  by  him,  and  the  remainder  is  let  out 
in  lodgings.  That  is  not  such  a  house  as  is  requisite  for 
his  personal  convenience,  and  if  it  is  not  so,  it  is  not 
necessary  to  his  master,  in  respect  of  whose  convenience 
alone  the  privilege  is  allowed  by^he  statute.  If  We  were 
to  allow  the  privilege  in  a  case  of  this  description,  it 
might  go  to  this  length  ;  every  servant  of  a  foreign  minis- 
ter, instead  of  living  in  the  minister's  residence,  might 
hire  some  large  house  in  this  metropolis,  and  let  out  the 
greater  part  of  it  in  lodgings,  and  occupy  it  for  a  con- 
siderable length  of  time  without  contributing  to  the  pub- 
lic burthens  of  the  parish,  or  even  without  paying  the 
landlord's  rent.  Such  an  extension  of  the  privilege  would 
be  quite  absurd  in  itself,  and  not  at  all  warranted  by  the 
reason  upon  which  it  is  established.  I  think  the  reason 
of  the  privilege  does  not  apply  to  this  case,  and  I  am 
quite  sure  it  cannot  be  the  wish  of  his  excellency  the 
Portuguese  ambassador,  or  of  any  other  foreign  minister, 
that  his  servant  should,  under  the  pretext  of  a  privilege 
emanating  from  himself,  ^  inhabit  a  house  in  this  tovn», 
and  let  it  out  in  lodgings,  without  contributing  either  to 
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the  rarodiial  or  oatioitel.  barthens*    For  these  reasons,        1823« 
I  aiA  of  o|Niiion  that  the  defendant  is  entitled  to  jtidg* 
inent«  > 


NOTBLIO 

V,' 
T00«O0D« 


Bayleyi  J. — I  ani  of  the  same  opinion.    The  ques^ 
tioti  raised  iii  this  case  is  not\rhether  the  person  of  the 
placntiiF  is  privileged  from  arrest^  nor  whether  the  goods 
distrained  w^e:  necessary  for  his .  residence  in  the  places 
where  he  dwells,  assuming  that  it  was  such  as  his  service 
in  the  employment  of  the  ambassador  required.     The 
plaintiff  claims  an  unqualified  and  an  uhlinHted  extent 
of  protection  for  all  his  goods  and  chattels  of  whatever 
nature  they  may  be.     He  thinks  fit  to  take  a  house  which  ' 
in-sise  is  more  thali  necessary  for  the  purpose  of  his  own 
residence,  and  he  insists,  that  he  is  to  be  exempt  froQi 
all  parochial  and  other  burthens,  because  he.  is  in  tbd  ser- 
vice of  an  ambassador^     If  we  were  to  sanction  the  ex- 
emption  to  that  extent,  we  should  enable  him  to- abu96 
that  which  was  not  intended  to  be  bis  privilege/  but  that 
tif  the  ambassador,  .and  the  ambassador  only.  *  Klolding 
him  liable  to  parochial  rates  will  work  no  prejudice  to  the 
ambassador     He  will  still  be  able  to  perform  all  his  ser- 
vice; be^ill  not  be  prevented  from  giving  hb  attendance 
lit  the  ambassador's  chape),  notts^ithstanding  he  is  obliged 
to  contribute  to  the  rates  of  the  parish  wherein  he  has 
taken  a  house  more  tbm'necessary^forbis  own  residence. 
For  these  reasons  I   think  the  defendant  is  entitled  to 
judgment. 

HoLROYD,  J. — I  am  also  of  opinion  that  the  plaintiff 
is  not  entitled  to  maintain  this  action.  He  is  a  British* 
born  subject,  and  not  a  person  brought  hither  by  the  am- 
bassador in  his  suite.  But  it  is  contended,  that  although 
he  is  a  subject  of  thb  country,  yet  not  only  his  person, 

VOL.    I.  G    G 


NOTVUiA 


450  cXfllES  IN  THE  |ClHa*S   BXKC^^ 

^8284  but  fail  goods,  to  die  fullest  extent,  an  protected,  bteauee 
he  U  employed  by  tlie  embl^aadDr  in  a  capacity  wbicfa, 
it  is  said,  is  that  of  a  domestic  servant.  Supposing  him 
Tooeoop?  to  be  a  domestic  servant  within  the  meaning  of  the  sta- 
t|ite»  stiU  I  think  his  privilege  does  not  exist,  lo  the 
txteol  cUomecj.  Tbe  only  grauod  of  the  privilege  is  foe 
tbe  sake  of  ibf  ambassador,  in-order  tbat  bci  may  notbQ 
prejudiced  in  bia  dignity,  or  c^berwissu  bj  jr!eas0n  of  tho 
persoU'  pr  goods  of  his  servant  beiaig  spl^jected;  to;ottt 
laws*  It  is  not  ^  privilege  grapt^  in  viy  mfi^tmbstn 
ever  on  account  of  the  servants  and  diere  isino  ifa<3  stated 
ip  this  case  to  sb^w,  diat  (he  debt  .fOT  wbkb  tbe.waiarani 
of  distress  Itras  gnmted^  arose  from  his  heingin  tt^.sitnart 
tion  pf  a  servant  to  die  ambassador*  I^kdeed  the  ccMitraqt 
njppf^xs}  and  nothing  is  stated  ,t(i^  shew  that,  tbe, imibair 
s^r  is  in  any.dq^ee  iqjured  by  tbose  goods  being  tn^e^* 
tbfl^t  it  wiU  at  aU,int^r|ere  wilh.die  jn^rvioe  of.  the.plaintift 
pr  w^in  any  r^pect  prevent  th^  fidfiUis^  his  dutieaM 
a  chorister  in  a#  ftiU  and.amiplea  i^aoii^r  as. if  tbejdil^ 
tre^  h|id  not  b^en  nsadte*  The  very. reason  of  ,lhe  prir 
vilege  therefojre  cepes,  and  clearly  does  not  lalend  t» 
the  pUiiiitiff '4.goods«  The  ambassador  is  in  m  degneo 
affeqtcd  either  i|i  bin  dignity,  bis  Qpnv^nienceu  or  hi^  rer 
ligion  by  this  proceeding,  and  conse^qenlly  these  gpoda 
ar^Qof  protected  :(«>       . 

'^  Postea  to  the  defendants  ^ 

(a)  Besif  J«,  was  absent 
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\J  PON  sbewing  cmise  againit  a  rule  for  quashiag  an  A  coanty  tn^* 
onler  of  the  FHfUMre  Sessions  for  assesaii«  and  levyuv  rilZ^d'by^i^"^ 
a  sum  of  £00/.  5s.  6d..  and  paving  the  sane  into  the  order  of  Set- 

I'  ^    o  tiont  to  niae 

hands  of  the  treasurer  4if  the  county^  the  ^ase  disclosed  money  on  the 
on  aflUatits  was  this  r-^Bj  an  :order  of  Sessions,  a  for^  ^^ty  ntest 
mer  connte  treasarer  was  authorized  to  borrow  1000/*  for  ^^^f^#L*?: 
cottBty  purposes,  on  the- credit  of  the  county  rates.    He  ^^«  ^  time 
banked  with  Messrs.  Sankejf  and  Co.^  bankers  of  Hohf*  en,  and  died  * 
well,  who  had  from  time  to  ti^e  adtancdd  him  vartous  The^JLou^ 
sums  of  money.    Being  engaged  in  private '  speculations  ^'^f..**^^'^^ 
of  his  own,  the  treasurer  became  embarrassed  in  bis  lo  advanced 
affairs,  and  died  indebted  to  Messrs.  Sanke^iQ  a  sum  of  ^  ^pu^^o 
447/.  15s.  6d.    Upon  his  death  they  clainied  the  re-pay-  ^^^  ^^ 
nent  of  this  money  out  of   the  county  rates,  as  money  an  order  for 
advaoeed  for  county  purposes.   The  question  was  brought  levying^^m 
before  the  Justices  in  Sessions,  who,  after  inquiring  into  ^JlJI^Se^* 
the  dircuaistances  of  the'  case  and  auditing  the  accounts,  payment  of 

the  debt,  bat 
were  satisfied  that  the  money  so  advanced  had  been  bonft  this  Conrt 

fide  cnqiloyed  for  Ok  beubfit  of  *the  county,  aatd  thought  ^^^^  ^ 

themselves  bound  in  equity  to  make  an  order  for  the  re- 

payinent  qf  part  at  it.    Accordingly  the  order  akove^  , 

mtntioned  was  made,  and  the  question  How  was,  whe« 

Iher  sneh  an  order  was  valid  and  binding. 

Scarlett  and  D.  JP.  Jones  shewed  cause  against  the  rule 
for  quashing  the  order,  and  contended,  that  it  was  com- 
petent to  the  Sessions  to  inquirer  into  and  decide  upon 
the  justice  of  Messrs.  Sankey'fi  claim,  and  having  ac- 
cordingly decided  that  it  ought  to  be  discharged',  their 
order  was  final  and  conclusive. 

Parie,  cootri,  was  stopped,  by  the  Court 

Q  a  ^ 
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1823.  Per  Curiam. — ^We  are  of  6pioioii  that  the  order  for 

^•^^"^^        raising  this  money  must  be  quashed.    The  fact  is,  that 

'^^  ^*"®     Messrs.  Sankey  and  Co.,  by  consenting  to  advance  this 

The  money  to  the  county  treasurer,  enabled  him  to  pay  ImHs 

*  FuNTSHiKB.  ^^  ^'^^  money  instead  of  paying  them  out  of  the  county 

money,  which  came  into  his  hands.  If  they  had  not  ad- 
vanced 4hat  money,  the  county  would  have  kndwn  liie 
extent  to  whfch  the  treasurer  was  in  arrear,  and  they  would 
bave-been  enabled  to  call  upon  him  for  re-payment,  or 
to  make  up  his  accounts ;  but  they  enabled  him  to  close 
the  eyes  of  the  county,  and  lull  it  into  a  state  of  false 
security.  That  is  the  real  state  of  the  case ;  and  if  we 
are  to  do  justice  between  two  litigating  parties,  the  order 
for  raismg  this  money  must  be  quashed.  He  who  im- 
prudently trusts  another,  must  take  the  chances  of  his 
improvidence. 

Ride  absolute  for  quashing  the  order  (<t); 

I-  *  .  '      _        -  .  *  ^  . 

(a)  Ante,^  page  124. 


iFedjieMfiiaf,      The  King  v.  The  Inhabitants  of  Whitchutok, 


A  fNurish  ap-  .J3Y  an  order  of  two  Justices,  Joseph  Piercey  EKzabeih^ 
for  Dine  yean,  his  wife,  and  their  five  chfldren,  were  venuyved  from  the 
for'S,*wk^  parish  of  i>rflyfo»,  to  the  parish  of  fFAf^cAnrcA,  bodi  ii» 
his  mistress      the  county  of  Salop.    On  appeal  the  Sessions  confirmed 

leave  to  go  .  .  .  .  ,      •         . 

into  another     the  order,  subject  to  the  opinion  of  this 'Court,  upon  the 

service,  to         ^  n  ^^^.  .    • 

'Which  she  con-  tollowillg  case : 

Se*vra8*not"*  *    The  pauper,  Josg)A  Pierce,  by  indenture,  bearing  date 

against  it  if  he 

conld  better  himself.  He  then  hired  himself  as  a  yearly  servant  to  a  master  in  an- 
other parish,  and  informed  his  mistress  of  the  fact,  to  which  she  said,  '^  Verv  wen, 
I  am  not  against  it."  In  a  few  days  he  went  to  his  new  place,  an^  in. about  a 
fortnight  returned  to  his  mistress  for  his  clothes,  who  said  she  hoped  he  liked  has 
new  place,  and  he  said  he  did : — Held,  that  this  was  not  such  a  consent  on  the  part 
of  the  mistress  aswonld  give  the  paniMsr  a  setileiMBt  nader  tbs  indenfm  iiitha 
parish  where  the  new  master  resided. 
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tth  AprUf    1796^  ivas  boiind  a  pairirfi  apprentice  till       1823; 
twenljMHie  years-  of  age,  by  the  appeHant  parish,  to  one        '*"^*' 
Margaret  DutiBn,  in  the  same  parish,  und^  whieh  he     •'^«^«« 
Ah^^  served  her  six  years,  when,  tfie  indenture  harins  .      '^^^ 

IHHABITAITI'S 

atiJi  three  yean  to  ma^  the  pauper  not  agreeing  with     of  Whit- 

MrB.Duttom*n  foreman,  «sked  his  mistress  leave-  to-  go 

i^oimodier  service,  to  which  she  consented,  sayhig  she 

was  not  agabst  it  if  he  coiild  >b0tter  himself.    He  did 

not  aiention  where  he  was  goii^.    The  pauper  accord- 

ioglywent  to  one  Jenkiruon\  in  the  parish  of  Frees,  and 

faired  himself  for  a  year  at  3/.  1&.  wages*    He  returned 

and  told  bis  mistress,   who  said,  ''Very well,  lam  not 

agaiaat  it^'"    In  a  few  days  he  went>  to  his  new  place,  and 

in  about  a  fortnight  returned  to  his  old  mistress  for  his 

clothes,  viho  said  she  hoped  he  liked  his  new  place,  and 

he  aaidlie^d«    Under  these  circumstances  he  lived  with 

Jenkbison,  in  the  parish  of  Frees,  for  three  months.  The. 

Question  upon  the  above  facts  for  the  opinion  of  the 

Cotirt  is,  whether  there  was  such  a  consent  given  by 

Mrs.  Dation  to  the  service  of  the  pauper  with  Jenkinson^ 

in  the  parish  of  Pree$,.  as.  to  give  him  a  setttement  there 

by  s^vicae  under  the  indentures  to  Mrs.  Duttoo^ 

Nofaxi,  in  support  of  the  order  of  Sessions.  The 
question  raised  in  this  case  maybe  satisfactorily  decided 
upon  principle,  and  does  not  require  the  aid  of  autho- 
rities*. The  rule  is,  that  there  must  be  the  full  and  un- 
equivocal .consent  of  the  old  master  to  the  service  with 
the  new;  no  knowledge  of  the  fact,  and  no  implied  con- 
sent wUI  be  sufficient.  There  is  no  direct  consent  in  this 
case,  and  therefore  the  new  service  did  not  confer  a  set- 
tlement. He  cited  Rex  v.  Crediton  (a),  and  Rex  v.  Jshby- 
de^lorZouch  (fi). 

^  Gumegt  contri.  This  x:ase  is  within  both  the  words  and 
the  spirit  of  several  decided  cases,  inr  which  it  has  been 

(a)  1  Ea^t,  58.  (&)  1  B.  &  A.  116. 
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18Sd»       Md  ibaft  fuch  a  consent  qt  that  pven  I7  the.niislrefflv 

'^^'^        tb»  uppneotice  is  stiflkient,    II  is  difictik  to  iisUi^usk 

TlM  KiMo     ^  f^^^  ^  express  consent    Heie  is  «  genetai  licence 

The         to  quit  t)ie  fin^t  service,  a  full  knowledge  when  and  where 
](an4BiTAiiTS       ^      ^^      ^  -f  .     -o 

pf  Vbit-i  tlie  pauper  was  removing;  anid  a  sabseqnent  recognition 
pf  9t\  those  prior  circuQi$tances.  No  personal  conference 
between  tfi^two  maatersf  isreqninte;  the  consent  of  die 
^rst,  iipd  ike  adoption  of  the  second,  are  eoongh.  He 
cited  Hejf  v*  Shebbear  (0),  Jtear  t.  Bradtiane  {b),  Hear  r% 
Si*  Mary  lambHk  (cX  and  lUx  r.  Hbly  Trinily,  Mmth 

^BBOTT,  C.  J 4 — The  cases  cited  in  tippoiC  et  the 
f^ltlmeut  in  Pre^  are  peHbctly  distinct  in  their  miture 
fn4  CHTCWDStancea  from  the  present.  The  question  is, 
^lietber  the  Second  sertice  was  a  service  under  -the  inden* 
turv*  The  Sessions  ha^e  fotmed  an  cfMiuDn  that  it  was 
Wit,  though  the^  have  not  sO  stated  it  in  elpress  terms,  an^ 
i  think  thcji  have  come  to  the  connect  conclusion.  Thiere 
^a  been  too  mudi  of  subtlety  and  refinem^t  introduced 
^  late  intQ  this  particular  h«mch  of  settkmeiit  kw^ 
and  it  is  time  that  some  plain  and  broad  rule  shotdd  Mfi 
ado()ted.  There  must  be  an  ei^press  consent  on  th^  part 
of  die  first  master  or  mistress,  to  which  the  second  must 
be  privy,  and  an  employment  by  th^  letter,  of  the  servant 
m  the  same  capacity.  What  ^  there  to  shew  tlvit  there 
is  a  service  under  the^  indenture  in  the  parish  of  Frees, 
with  the  consent  of  the  mistress,  and  the  privity  of  the 
master.  The  mistress  merely  does  not  object  to  the  pau« 
per  quitung  her  service,  and  the  master  does  not  even 
know  that  the  person  he  hires  is  an  apprentice^  or  that 
he  has  ever  been  in  any  previous  employment.  The  con- 
tract he  makes  with  him  is  not  a  contract  of  apprentice- 
}^  but  is  one  of  a  totally  ditfereulf  nature.  I  am 
(•)  1  East,  rs.  («>  »  Bott.  595. 

(k)  S  Bolt.  5^.  (rf)  3  T.  R.  6Q5. 
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» 

fterrfore  of  opioion  Ihat  this  was  not  a  service  with  the        ^*»- 

consent  of  IMirs.  Dutton,  nor  under  the  indentures,  and    -.^"^ 

consequently  that  no  settlement  was  conferred.  *  v." 

The 
Inhabitants 

Bay  LEY,  J,— -We  should  take  care  not  to  extend  this  ^  ^"■''' 
Class  of'Cases  of  settlement  by  implication  or  construc- 
tion, which  we  should  do  if  we  held  that  this  service  con- 
ferred  a  settlement  The  service  must  be  under  the  in- 
denture, with  the  fiill  consent  of  the  first  master,  and  the 
full  knowledge  of  the  second.  Here  there  is  neithei*  the 
one  nor  tiie  other,  and  therefore  Rex  v.  Ashby-de-kt' 
Zouch  decides  this  case.  The  relation  between  the  pau- 
per and  Mr.  Jenkinson  was  merely  that  of  master  and  ser- 
vant, and  liad  no  reference  to  a  service  by  apprenticeship. 

HoLBOYO/J.^  concurred. 

Order  of  Sessions  confirmed  (a). 
(«)  Butf  J.,  was  absent. 

The  Kino  v,  Ambrose  Jeffery.  May 5/ 


JJY"  an  order  of  two  Justices,  the  defendaot  was,  udder'^yj*®  ''^•^* 
^^  '  '  c.  6.  a  80111- 

7  &  8  WidL  5.  c*  6^  and  53  Geo.  3.  c.  127j  directed  to  pav.  ^m^  remedy 

is  given  before 
two  Justices 
for  tbe  recovery  of  small  tithes,  under  the  yalae  of  40s.  pncreased  to  lOl.  by 
59G0O.  9.  <S.ltV.  s.  4.];  bys.  r,  wkich  givesf  an  appeal  to  the  Sessions,  the  cerw 
tiorari  is  taken  away,  "  nnless  the  tUie  of  the  tithes  should  be  in  4|aestion ;"  and 
by  s.  8,  if  any  person  complained  against  for  subtracting  tithes,  should  insist 
before  two  Justices^  upon  any  prescription)  composition,  or  aodos  decimandi,  agree- 
ment, or  tUUf  in  order  to  free  himself  from  the  tithes  claimed,  and  deliver  the 
same  in  writing  to  the  Justices,  subscribed  by  him,  and  should  give  the  party 
complaining  security,  to  tbe  satisfaction  of  the  Justices,  to  pay  all  costs  and  da- 
mages, as  upon  a  trial  at  law,  to  be  had  for  that  purpose  in  any  superior  court, 
should  be  given  against  him ;  in  case  the  prescription,  See*  should  not  upon  such 
trnl  be  allowed,  in  such  case  tbe  Justices  should  forbear  to  give  any  judgment  of 
the  matter,  and  tbe  party  complaining  should  be  at  liberty  to  proseiiate  him  for  tbe 
subtraction  in  any  Court  in  which  be  might  have  sued  before  the  act.  Quare^  Whe- 
ther by  this  act  tbe  Justices  have  Jurisdiction  to  try  a  modus  decimandi  ?  At  all 
events,  where,  after  summons  and  appearance,  two  Justices  made  an  order  under 
tills  statute  upon  a  defendant  to  pay  the  value  of  certain  small  tithes,  and  upon  the 
trial  of  an  appeal  agaiost  the  order,  the  defiendaht  then,  for^  the  first  time,  offered 
evidence  of  a  modus  .decimandi,  which  was  rejected  :-^Held,  that  the  Sessions  did 
right,  and  that  if  the  defendant  meant  to  avail  Himself  of  a  modus  as  ground  of 
defence,  be  was  bound  to  subont  bis  evidence  to  the  two  Justices  in  the  first  instance. 
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1823*        ioWiiUam  Warner,,  the  lessee  of  the  tithes  of  the 

^^^-^        of  Glemsford,  in  the  county  of  St^olkr  the  stun  of  6t . 

«/"^     for  his  tithes  of  milk  and  calves  arising  in  the  said  parish,. 

jBrrsRY.     and  due  to  the  said  William  Warner,  tc^ether  with  his 

costs  and  charges.    The  Sessions  on -appeal  coofiniieii 

the  order,  subject  to  the  opinion  of  this  Court,  upon  the 

following  case : —  

The  respondent  having  proved  the  notice,  summons^ 
and  order,,  and  his  title  as  lessee,  and  that  the  value  o£ 
the  tithes  was  of  the  amount  demanded,  the  appelant, 
claimed  to  be  exempted  from  the  payment  of  the  said 
tithes,  on  the  ground  of  a  modus  which  covered  it,  and 
tendered  evidence  of  the  existence  of  such  modus,,  hut, 
the  Court. rejected  the   evidence,  being  of  opinion  that; 
they  had  no  power  to  try  the  question.     The  defendant 
had  not  offered  any  evidence  of  the  modus  when  the  case 
was.  h^ard  before  the  Justices   by  whom  the  order  was 
made.    The  question  for  the  opinion  pf  the  Court  is, 
whether  the  Sessions,  under  the  above  circumstances, 
properly  rejected  the  evidence  of  a  modus. 

H.  Cooper,  in  support  of  the  order  of  Sessions,  hav- 
ing intimated  that  he  meant  to  rely  on  two  points,  first, 
that  die  Sessions  had  no*  jurisdiction  to  try  a  modus ;  and,' 
second,  supposing  they  had,  yet  inasmuch  as  the  defen- 
dant had  offered  no  evidence  of  a  modus  before  the  Jus- 
tices, by  whom  the  order  was  first  made,  the  Sessions 
exercised  a  sound  discretion  in  rejecting  the  evidence, 
^he  Court  called  upon  .      , 

Storks,  contrd.  The  question  in  this  case  arises  upon 
the  construction  of  7  &  8  Will  3.  c.  6,  which  gives  a 
nummary  jurisdiction  to  two  Justices  against  persons  for 
not  setting  out  tithes  where  the  amount  claimed  does  not 
exceed  40^,  which  act  is  extended  by  53  Geo.  3.  c.  127. 
»,  4*  to  cases  where  the  amount  claimed  does  not  exceed! 
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Ift^.  By  iec.  7,  of  the  firsi  act,  an  appeal  is  given  to  the        18^. 
Sessiooi^  to  whom  power  is  given  to  con6rni  the  judgment 
of  tlie  first  two  Justices,  and  award  costs.    The  same 
Mction  deoiates^  that  '*  no  proceedings  or  judgment  bad     J^^aav 
or*  to  be  had  by  virtue  of  this  act^  shall  be  removed  or 
HUpeiaeded  by  virtue  of  any  vnit  of  certiorari,  or  other 
writ^  out  of  His  Majesty's  Courts  at  fVeitminster,  unkss: 
tietiiieaf  ^he  tither  ahdadd  be  in  question  \"  and  by: 
sec.  8*  it  is  enacted,  ''  that  if  any  person  complained  of; 
Sot  subtracting  or  withholding  any  small  tithes,  See.,  should,^ 
before  the  Justices  to  whom  such  complaint  is  made,; 
insist  upon  any  prescription,  composition,  or  modus  de-* 
cimandi,  agreement,  or  title,  whereby  he  is,  or  ought  to^ 
be  fteed  from  payment  of  the  tithes  claimed,  and  ddifer 
the  same  in  writing  to  the  Justices,  subscribed  by  him,, 
«id  should  then  give  to  the  party  complaining  reasonable^ 
and  sufficient  security  to  the  satisfaction  of  the  Justices,' 
to  pay  all  such  cost»and  damages,  as  upon  a  trial  at  law, 
tQ  be  had  for  that  purpose  in  any  of  His  Majest^'s-Courts, 
having  cognizance  of  that  matter,  should  be  given  against 
hiip,  in  case  the  said  prescription,  &c.  should  not  upmr 
such  trial  be  allowed;  that  in  that  case  the  Justices 
should  forbear  .to-  give  any  judgment  of  the  matter,  and 
then  the  person  complaining  should  he  at  liberty  to  pro- 
jMCUle  him  for  the  subtraction  in  any  other  Court,  where 
be  might  have  sued  before  the  making  of  this  act/'   Now 
the  question  is,  whether,   comparing  these  two  clauses 
together,  the  Justices  had  any  right  to  tiy  the  modus  set 
up  by  the  defendant.    Assuming,  for  the  sake  of  argu- 
ment, that  a  claim  of  mod<is  decimandi  might  be  con« 
'sidered  as  involving  a  question  of  title  within  the  meaning 
of  either  of  the  clauses,  there  is  nothin|r  which  absolutdy 
ousts  the  jurisdiction  of  the  Justices  upon  such  a  question. 
The  sec.  7,  which  gives  the  appeal,  declares  that  the  de« 
ipision  of  the  Sessions  shall  be  final  and  coiKlusive,  and 
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« 

1^3.        tut^s  ^way  the  ceitiorari^  Theft  «B  tfiat.is  fone  b;  flee«  8i 
i*  to  give  the  party  conplamed  agamst,  the  option,  if  he 
choo8e9,  of  siibinittiiig  the  qaestion  to  a  higher  tribuoa). 
JxFrsRT.     There  it  nothiag  which  deprives  the  Jfisttces  of  jurisdictioB 
evea  in  qnestions  of  title;  and  ttnless  this  eonstnieti^B  b  put 
upon  sec.  8,  the  effect  of  that  danse/will  be  oompletdhp 
to  neutcaUse  the  latter  part  of  the  appeal  clause,  wlucb 
takes  awajthe  certiorari^  and  defeat  the-  poli^^  of  the- 
act,  which  was  meant  to  give  parties  a  cheap  and  sain^ 
mary  mode  of  deciding  claims  for  small  tidies.    If  ikem^ 
t|ie  Justices  are  pot  ousted  of  their  right  to  hear  evidence 
in  support  of  the  modus,  the.question,  secondly,  t9,  whe-^ 
ther  the  Justices  at  Sessions  acted  properly  in  rejecting 
the  evidence  which'  the  defendant  tendered*    AAaaaHhi^ 
that  the  defendant  did  not  olGfer  tbiB  evidence,  in  the  first 
inMance^  beforie  the  two  Justices^  stitt  be  was  not  pr0« 
ckuled  from  adducing  it  at  Sessioiis  upon  the  uppeai. 
TkP  defendant  was  not  bound,  in  the  first  iastasce^.to^ 
put  forth  tiie  whole  strength  of  his  caf^  but  waa  at  li*" 
berty  to  reserve  fa&6iself  for  the  trial  at  the  Sesaionfl^  M^ 
was  not  in  the  situalioa  of  a  pesson.  against  whom  au^ 
action  was  hrowgbt,.wfao,  in  the  first  instance,  wouMbe 
boupd  to  disclose  the  whole  of  Us  case. .  This  vAs  a- 
suxam^iry  proceeding  before  two  Justices^  and  l|e  wa«  at 
liberty  to  reserve  the  strength  of  hm  case  for  the  appelhu* 
jurisdictioa.    The  Sessions  therefore  wene  bouiid  to  re^ 
ceive  the  evidence,  and  at  all  events  they  weie  prematura 
in  rejecting  it,  because  there  was  nothing  in  ecc^  8.. to* 
restrain  them  from  determining,  the. questioo. of  modtt& 
The  object  of  ^at  clause  was  only .  to  give  this  pertjt 
complained  againsir  the  privilege,  if  he  cboae»  of  trying 
the  question  by  a  higher  tfibun^,  upon  entermg  into, 
security  for  coi»ts.    Unless  the  Court  therefore  are  aatis^ 
fied,  first,  that  a  modus  decimandi  is  a  question  of  tide, 
and,  second,   that  the  Justices  .have  no  jurisdiction  to 
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^ifitmim^  Unit  qpefitipn,  this  Older  of  Ses^i^ms  must  be        1823. 

(kifif$r,'vk  4ivport  of  the  ord^  oT  Stm^m,  urged  ^■'"*^« 
A^  PbJMtiQiif  1^  which  be  conMliCiwed,  end  kiitsted 
Auft  ^  JttfttifieB.who.origiiuiHjfJieard  tb^  case  hed  no 
jiiriMi{«^oe  10  eatirtilin  the  ^esliw  of  iDodui,  tad  Ihet 
Ihli  ^cfwoiis  atiiU  jBi^tb  «ieroiaed  »  eewid  diecrHtion  ia 
c4e<^(  OB  the  appeal^  emdence,  wbiek  had  not  JbeeH 
tmtaredin  the  ^fst  ioataace.  Upon  die  first  pointy  he 
oontaided,  that  ifae  ss.  7.  and  8^  were  oooiialent  with 
toch  Qlhtr,  Mwd  Jdmigh  the  word  ^  title''  was  fonad  aloae 
%  the 'former,  yetithe  modus,  defimandi,  jbeing  specific 
cally  mentioned  in  the  latter  as  one  of  the  emi|nerated 
modes  of  defence  in  connection  with  the  word  **  title^'' 
it  waa  obxioiiB  ,that  this  case  caonb  widiin  the  scope  of 
that  seotiony  and  dcpiived  the  Justices  of  jiirisdktiQK 
vpon  sinrh  a  question.  Laftkjag  to  the  scope  of  the  sl»* 
tMe>  it  was  cl;^  that  the  Juadees  waipe  aMrely  to  decide 
A^amfioiit  of  the  Uthes  tliiinedi  ^ad  the  imoment  aqj 
fMlstioii  of  titlejaibse^  tficir  juriadlctson  was  gaae.  Qmmh 
tioa^  of  mt^B  were  of.  infiiitelji  aMre  generri  import 
aaoe,  :aiid  rfequirad  more  nioo  deltheratm  and  learoiay 
duiq  a  mese  question  as  to  whp  was  eotided  to  the  tithes  i 
and  thereibse  ifaeire  was  a  sltoogar' reason  in  tkk  case  whf 
the  coDsliMlioaf,  lie  cootended  foi*,  should  be  f^ut  upon 
thcf  statute.  But  supposing  the  Court  not  prepared  to 
pronooooe  ki  hif  iayonr  on  this  piarl  of  the  caae,  the 
second  ground  of  hia  argument  was  unanswerable,  womlyi 
tbal  the  diefendant*8  cTidence  was  out  of  tin^  and  pUce ) 
lor  he  should  have  submitted  it,  in  the  first  ia«tan<>e,  to 
tlie  Justi6ef  by  whom  the  case  w«9i  fiist  heard,,  if  be 
meant  tp  avail  himself  of  the  modus  as  a  ground  of  de-< 
fence.  Upon  dus  point  he  cited  Rex  v.  The  Justices  of 
Siiffblk. 

(a)  1  Borr.  485. 
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-182d*  Storks,  in  rep]y>  contended,  tb»t  a  modar  decimaddi 

^•^^^^  could  not  by  an>^  construclioB  be^  considered-  to  mean  % 
^^/"^     question  of  tide,  to  which  alone  the  restriction  as  to  the 

jBrFBHT.  jurisdiction  of  the  Justices  ^ust  be  cottfned^.  md  cer- 
tainly the  HDportanee  of  «uch  questions  was  ao  l^Molt 
fot  ousting  the  jurisdiction,  because  queflftiooa  of  ^Aft 
f  equired  2^  much  knowledge  of  die  laur  m  wa»  le^piasili^ 
in  adjudicating  a  question  of  modna;  then,  secontfy;  .th^ 
appeal  waa  to  be  considered  as  ao  original  hearing  of  ikm 
case,  when  it  was  conipetenl  to  the  appdbnt  ta  briag 
forward  fresh  matter,  aIthough.it  had  not  been  submitled 
to  the  jurisdiction  from  which  the  appeal  lay. .  .He  ciled 
Rex  t.  The  Commiaiontrtof  Afpeab  M  Mattery. rf 
Etcueiay 

A9BOTT,  C.  J.-*-As  at  (N^sent  advised,  I  am  vtioiigly 
inclined  to.  think  that  a  modus  de^imandi  is  a  diffi^tent 
matter  from  a. /fife  to  tithes,  and  inasmuch  9s  ihetitie  dVl 
not  come  in  question  within  the  meanmg  ofdiawopds 
of  the  appeal  clause,  which  takes  away  the  certiorari,  I 
think  the  certiorari  ought  no)  to  have  issued ;  but  as  th^t 
question  should  rather  have  been  agitated  upon  a  ndetc» 
quash  the  certiorari  than  upon  the  present  ru|e,  w^ich  is  Iq 
quash  the  order  of  Sessions,  my  opinion  is  not  grooiHted 
upon  that  point.  I  am  also  strongly  inclined  tp  think 
<but  I  sHoidd  take  a  litde  further  time  to  coorider  Ih^ 
subject,  if  it  were  necessary  to  decide  the  case  upon  thai 
ground)  fhat  the  eigfafth  section  is  compulsory  upon  tb^ 
purty,  who  means  to  set  up  a  modus,  that  he  shall  set  it 
up  in  the  way  therein  directed,  In'principle,  it  is  clear 
thai  this  act  of  parliament  was  intended  only  to  apply  lo 
those  casea  in  which  the  tithes  were  actually  due,  inde- 
pendently of  any  dispute  upon  matters  of  law^  eidier 
with  regard  to  the  person  receiving  them,  or  the  man* 

(a)  3  M.  &  S.  133.   - 
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nfer  of  receiving  tliem.   'We  canbbt  doubt  thaf  that  it        1628^ 
Ike  princ^Ie  of  ilro^act.    The  object  of  it  was  Co  give 
to  the    owner  of   the  tithes  ati  expeditious    mode  of 
f^covering  them;  and  it  most  be  obvious,  that  a  cheap      jBFruT« 
and  espeditioiis  Temedy,   in  -audi  cases,   must    be  no 
tess  bene6c«d  to  the*  tithe  owner  than  to  him  who  is  to 
pay.     Ev^  suit  for  subtraction  of  tithes,  whether  m  a 
'^ourt  of  cohimon  law,  or  a  court  having  ecclesiastical 
^gm^Ace,  hidst  in  iu  nature  be  '^ery  expensive,  and  of 
eottfse  equally -burthensome  to  him  who  claims  and  him 
jfAio  pays*    -One.  cannot  doubt  that  it  was  to  remedy  ibis 
'  evil- that  the  act  was  passed,'  and  if  the  eighth  sectionbe 
^noc  hdd  compulsory  upon  the  party  who  sets  up  a  modus, 
{this  consequence  wiU  follow^  namely,  that  it  will  be  in 
his  power  either  to  submit  the  question  to,  or  withdraw 
it  from  the  jurisdiction  of  the  Justices  at  his  own  will 
4fid  pleasure,  and  the  party  clidmldg  will  have  no  option 
upon  the  subject.     It  must  pome  to -this,  that  if  this  party 
called  upon  to  pay  chooses  to  say  that  the  Jiistices  shall 
not  try  the  question,  the  Justices  have  no  alternative,  and 
cannot  proceed ;  but  unless  be  thinks  fit  to  object  to  the 
jurisdktioo,  the^  party  claiming  must  submit  to  the  juris- 
'dietitm  of  the  Justices,  because  the  wordis  of  the  seventh 
clause  are  crfiligBtory,  aifd  none  but  the  Justices  shall 
'deetde^    That  being  a  point  however  of  extensive  can- 
sequence,  I  should  take  more  time  to  consider  of  it  if 
I  were  called  upon  to  pronounce  a  deliberate  judgni^nt* 
Upon  the  other  point  made  in  the  case  1  entertaita  no 
dottbt  whatever.  .  If  it  was  clearly  the  intention  of  this 
party  to '  set  up  his  claim '  to  a  modus,  he  should   have 
done  so  before  the  two.  Justices  in  the  first  instance. 
This  case  differs  from  almost  every  other  in  which  an  ap- 
peal is  given.     In  general,  a  party  claiming  to  have  'the 
decision  of  Justices  in  his  favor;  is  bound;  in  the  first 
instance,  to  pr6ve '  his  whole  case ;  but  in  the  case  of  a 
claim  of  tithes,  all  that  is  requisite  to  be  done  in  the 
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18291  Otttef;  patticttlafffy  with  neqoiect  to  |JKcfal  lidies^  iff  ta 
^^^^^  -^jinn^  that  the  paitjr  was  in  the  oocupfttioiEi  of  the  Iwid  ai ' 
n«  Km*  ^estiooy  aad  thei^  etUbUA  a  primft  faoe  title.  Bat 
JBffVBRy<  »  eompositiony  or  ttukkit  dedmandi,  is  soidetfahq^  pen- 
fecdjr  distaMrtfroni  »  qaestion  of  tide  in  die  purty^clain)- 
ing  the  tithea ;  and  it  aeema  to  me  to  be  iexbeediogi^  rea-i 
aoMiUe,  that  he  ^iti<^  iaaistB  upcm  snch  a  dcfehce,  in 
anawer  to  a  prim&  facie  case,  nust  do  so  when  thecaia 
is  fint  brought  before  the  ntagistrafees,  and  that  if  he  for^ 
bears  aa  to  d(^  die  Josticef  at  Quarter  Sessions  have  a 
i^t  to  exercise  tfa^  dbctetion  Whedier  th^  wilf  orwiH 
ndtaUowhim  ter<dt»  that  befcnre  them  for  the  fihttttin^. 
Jf  thcj  did  net  exercise  sockia  discnetioDy  the  respMdletft 
nij^t  be  takeif  i>y  sqiprisi^  and  die  appdkM  ivoiitd' haV6 
an. opportoni^  <rf  walking  over  the  coitr^,  t^'callhii 
luitnesses^  whoae  evidence  die  other -side  woiiMbe'titterljp 
nnprefNored  to  meet;  ^  I  think  the  Justices  at 'Sessioiiaeit^ 
erased' a  sound  discretion  in  refiising  to '  receive  this  ^vi^ 
dcnce;  nd  far  thai  reasotfl  think  their  order  must  be 
confirmed* 

Batlet,  Jtf-^-Mj  opinion  is  foimded  Upon  the  last 
point  mentioned  bytheLord  Chief  Justice.  I  think  the 
Justices  ai  Sesaons  had  arright  to.  exercise  dieir  discretion 
upon  the  questioui  whether  they  wouM  or  wodd  not  enter 
into  the  point  respecdag  the  modus,  and  I  ani  of  opinioa 
they  have  exercised  a  most  sound  diseredob  in  rejecdng 
evidence  upon  that  pomt»  The  party  here  was  at  Kber^ 
to  appeal  if  he  found  himself  aj^eved  by  tbejudginent 
of  die  two  Jusdces.  The  judgment  of  d»  two  JtistieQ 
was  founded  upon  ell  the  evidence  laid  before  them; 
Bodi  pardes  were  bdbre  the  Jusdces,  each  being"  compe- 
tent to  dtscbse  the  whole  of  his  case.  The  etidetic^  was 
all  on  one  side,  Und  upon  that  evidence  the  decision  df 
the  Jusdces  was  founded;  but  the  defendant,  who  after^ 
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wards  complained  of  their  judgment^  gave  no  e?ideiice        IStSii 
upon  the  pointy  widi  respect  to  which  he  attempted  to 
set  their  judgment..a9ide.  .  It  does  not  appear  that  before 
the   Sessions  commenced,  he  gave  any  notice  that  he      J^^'sav* 
meanl  to  insist  upon  a  modus,  and  from  the  nature  of 
the.  Question  there  was  nothing  to  indicate  to  the  respon^    • 
dent  that  he  intended  to  rely  upon  that  ground  of  defence ; 
b|4t  having  contented  himself. with  merely  gomg  befove 
Al^  .nuBi^strates,  apd  hfs^ring  the  evidence  on  the  part  of 
the  compUinant,  he  then  goes,  before  the  Sessions,  and 
for  the  first  tioie  offers  evidence  of  a  modus.    I  think  he, 
w^  not  at  liberty  to  do  that*    Upon  the  words  of  this 
st^ute  I  entertain  some  degree  of  doubt,  whether  the 
Sl^ssions,  after  haying  heard  the  apjpellant^s  evidence  in 
si^jport  of  a  modus,  would  hi^ve  been  at  liberty  to  ad« 
journ  the   further  consideration  of  the  case,    because 
8ec«  7*  directs,  that  their  decision  shall  be  final  and  con- 
elusive*    Bttt^  without  saying  whether  they  might  do  so, 
in  order  to  give  the  party  making^  the  claim  an  opportu- 
nity of  bringing  evidence  in  reply  to  that  which  had  been, 
offered  in   support  of  the  modus,  such  a  proceeding 
would  of  necessity  produce  a  degree  of  expence  greatly 
beyond  the  value  of  the  tithes  in  dispute,  and  thereby 
tend  to  defeai.  the  pplicy  of  the  act.    Upon  the  other 
point,..!  am  of  opinion,  ^hat  as  the^  defendant  did  not    . 
make  hifl  stand  upon  a  qfiodtis  before  the  two  Justices^ 
and  did  not  give  proper  notice  before  the  Sessions  that 
be.in^ant  to  rely  i^pon  that  ground^  the  Sessions  exer-    . 
cisejl^a  sound  discretion  in  rejecting  the  evidence,  and 
tl^erefore  their  oi^^er  musf  be  confirmed. 

HoLROYD,  J.,  was  in  the  bail  court  during  part  of  the 
argument,  and  declined  giving  any  opinion  (a). 

Order  confirmed* 

(a)  Best,  J.,  was  absent. 
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By  55Ge».  s.  vJn  shewing  cauSe  against  a  rule  for  qoashing  an  order 
consent  in  wri-  oY  Justices  for  diverting  and  turning  a  fodtway^^  and-  for 
t^il^iM^ih  q^ashilig  an  order  of  Sessions  confirming  the  said  order, 

miut  be  under  the  case  was  this;— The  statute  55  G«o.  S.  c.  68.  8.  3, 
the  hand  and 

teal  of  the  declares,  that  when  it  shall  appear  upon  the  view  of  aqy 
bnd^throagh^  two  or  more  Justices,  that  any  footway,  &c.  may  be  dt- 
which  the  new  verted,  so  as  to  make  the  same  nearer,  or  mone  commo- 

path  IS  pro-         .        '  .  ' 

posed  to  be  dious  to  the  public,  and  the  owner  or  owners  of  the  lands 
fore  where  an  through  which  such  new  footway,  so  proposed  to  Be 
tic^'for  t"*'  *^*'^®'  *'*''  consent  thereto  by  writing  under  his,  fccr,  or 
ing  a  footpath  their  hand  and  seal,  or  hands  and  seals,  it  shall  be  law- 
vpon  a  con-  ful  by  order  of  such  Justices,  at  some  Special  Sessiotis, 
and^'s^ed  by  ^^  ^^^^^  and  turn  and  stop  up  the  same ;  provided  that 
the  aiiwney  of  in  gucS  case  a  notice  in  writing  shall  be  aflSxed  at  the 

one  ot  the  par-     •  ,  . 

ties  interested,  place,  and  by  the  side  of  the  footway,  from  whence  the 
ing  nothing  to  ^ame  is  directed  to  be  turned,  and  also  inserted  in  one  ot 
bind  ^jjPJ^"-  more  newspaper  or  newspapers  published,  or  generally 
Ul,  and  qoash-  circulated  in  the  county,  where  the  parish  in  which  such 
Conrt  aAer      footway  shall  lie,  for  three  successive  weeks  after  the 

by"tiir  SeS?      "^^'"8  ^'  ^^^^  ^^^^^  5  »"^  *  ^^^  »^*''C®  *«"  ^  «ffi*«* 

sions.   An  or-  to  the  door  of  the  church  or  chapel  of  every  parnb  in 

der  made  un-  .  . 

der  this  stat.    which  such  footway  shall  Jie,  on  three  successive  Sun- 

firaied  until**". ^^y*  subsequent  to  the  making  of  such  order;  and  the 
heW^nextTter  *^'^  several  notices  having  been  so  published,  the  said 
the  expiration  order  shall,  at  the  Quarter  Sessions  holden  within  the 
from  the  first   liini^  where  the  footway  shall  lie,  next  after  the  texpira* 

^^'e^notices  re-  ^^^^^^  ^^""^  ^®^^^*  *^^°*  *^  ^^  day  on  .which  suchno- 
q»>Jfd  by  law  tice  shall  have  been  published,  be  returned  to  the  clerk 

shall  have  been  ' 

published ; 

therefore,  where  an  order  was  made  for  diverting  a  path,  and  notice  thereof  given 

on  the  20th  December^   and  it  was  confirmed  at  Sessions  on  the  l7th  Jojitiarv:^ 

Held  irregular,  and  qoashed. 
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f£  the  peace  in  open  court,  and  lodged  with  him,  and       .iaS3. 

ihesaid  order  shall  at  such  Quarter  Sessions  be  confirmed, 

.&c/^    The  order  in  question  was  made  op  the  20th  De» 

ceml^r,  1822^  at  a  Petty  Sessions,  founded  upon  a  con-      ^aswa. 

sent  in  writing,  purporting  to  be  uuder  the,  hands  .and 

jseajs  of  the  owiiers  of  the  lands  through  which  the  new 

•footway  was  propp^ed  to  be.  carried,  but  the  consent  was 

in  /act :  signed  and  seal^ed  by  the  attorney  of  one  of  the 

^parties  interested,  and  not  by  that  party  himself;  and  there 

.was.  nothing  )o  shew  that  he  acted  by  procuration,  or  in 

M  representative  character.    The  order  having  been  so 

«iade>  and  the  notices  thereof  required  by  the  act  having 

jbeeo  giii:eii,  was  confirmed  at  the  next  Sessions,  which 

jwerejiolden  on  the  17th  January  last.    An  affidavit  was 

pi4d^d/  riiewiog  that  the  attorney  signing  and  sealing    - 

.the  conseat  had  a  power  of  attorney  from  his  client  so  to 

do,   but  that  instrument  had  not  been    enrolled  at  the 

^asions.     The  questions  were,   first,   whether  tke  ori- 

!^nal  order  was  valid  and  binding,  having  been  founded 

4ipon  a  cfonsent  signed  and  sealed  by  the  attorney  only  of 

:one  of  the  psurties  interested ;  and  second,  whether  the 

4>rder  of  Sessions  confirming  sMch  order,  was  vidid,  hav<- 

(ing  been  made  before  the  expiradpn  of  four  weeks  from 

(the  first  day  on  which  the  notices  for  diverting  the  foot- 

.way  had  beep  published, 

Scflrieit,  F.  Pollock,  :^nd  Sir  Gregory  Lewin,  shewed 
/cause  against  the  rule  ^  and  Puller,  contr^  was  stopped 
4)y  die  Court. 

•  Per  .CjUBiAM.-r We  are  of  opii^on  th%t  both  the  or- 
idera  must  .be  quashed.  As  to  tiie  original  order  for  di- 
verting the  footway,  we  thiuk  that  the  cons^  should  have 
lieen  signed  and  sealed  by  the  parties  personally  interested, 
lOT  by  a. person  ^jio  appeared  to  be  duly  authqrued,  to 

VOL.    I.  H  H 
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18C3.  tMifd  thcfib.  H«re  ibt  coimtit  19  tigUi^  and  se^M  fcy 
an  attorney^  widi  ins  own  name  add  8ea)>  atid  Arefe  U 
nothing  to  sbew  that  those  acts  imt  done  for  and  on 

^^**^">  Mialf  of  .hi9  ptiMeij^al.  It » tme,  that  the  principal  has 
iiow  made  an  affidaifit  ol  hte  having,  eatculed  a  pow^  of 
attorney,  aotheridug  his  attorney  to  act  for  bim^  bfil  tftnft 
MMtniment  not  hmbg  been  enMted  at  (Iiq  Quarter  Sei^ 
aions,  diere  is  nothing  to  give  validity  to  the  order.  The 
piDblic  are  to  look  to  the  records  ot  the  Quarter  Sesaioap 
for  authentic  etidenee  thdt  all  iS»  r^f^pdaites  of  the  act  of 
parliament  have  been  complied  with.  The  act  reqoires 
that  the  cotitont  stnrH  be  under  the  hand  and  seal  of  the 
party  over  whose  lands  the  path  is  to  pass,  and  when  liHrt 
requisite  has  been  complied  with,  the  pUUio  are  effee^ 
tually  sectored  in  Ihe  enjoyment  of  the  new  footway;  but 
if  Aere  is  nbtbiiig  but  the  signaturs  attd  seal  of  the  pet^ 
iKMi  iirfao  happens  to  be  the  s<dicitor  or  attorney  of  Ae 
pat-ty  really  interested,  and  he  execater  in  Us  own  tianey 
and  ribt  in  the  name  of  the  principal,  the  pubKc  lam 
not  thiit  security  which  the  legislature  inteilded  should  be 
given  ;  and  there  being  nothing  before  us  to  supply -tliie 
defect,  it  is  quite  clear  that  die  original  Older  for  dtver^* 
ing  this  way  is  bad.  But  supposing  the  original  order  tt» 
be  valid,  etill,  the  proper  steps  have  not  been  taken  to 
render  it  binding.  The  statute  requires  tbtee  distinct  ape^ 
cies  of  notice :  first,  a  notice  at  the  place  whence  the 
footway  is  directed  to  be  turned  ;  second,  a  notice  in  the 
newspapers ;  and  third,  a  notice  at  the  cbureh  docN: ;  and 
then  it  requires  that  such  notices  having  be^d  so  pvji^ 
lished,  the  order  for  the  purpose  of  confirmation,  shall 
be  returned  to  the  clerk  of  the  peace  at  the  Queiter  Ses« 
sions  holden  next  after  the  expiration  of  four  weeks  boat 
the  first  day  on  which  such  notices  shall  have  been  pub- 
lished. Now,  here  the  order  is  made  on  the  iOth  Decern^ 
ber,  and  it  is  confirmed  at  the  Sessions  held  <^  the  I7di 
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fantutry  foUofwingj  comequenlly  four  weeks  havfr  not        t99j^ 
fopited  ffom  tbe  first  bolibe  of  the  order  to  ks  confir-        ^^""^^ 
nation.     It  is  a  matter  of  great  imporlaDce  thut  fidl     '^^  ^^"^ 
c&ct  efaould  be  gbve&  to  every  one  of  tbe  provisione       Cebw*. 
ectetiAuad  in  the  aecoad  se^on  of  thie  act  of  parliament^ 
and  there  baling  been  lltts  «iatefial  omissidii^  it  appears 
10  us  that  the  order  of  Sessions  as  well  as  the  6nghml 
onter  muaft  be  quashed. 

Role  absolutei    ' 


The  KiKo  V.  The  Inhabitants  of  BbrkswelL.  Fridnf/i 

X' WO  Justices,  by  their  order  removed  JioAnJIIa/Mto^i;  An  intestate 
bom  BerlMwett  in  the  county  of  Warwick,  to  Hofy  Tri^  fMSd  "^ 
1%  in  the  city  of  CoverUry,  and  upon  appeal  the  Ses-,  in"^*'^^J^ 
Bions  quashed  the  order,  subiect  to  the  opinion  of  thiS)  and  three 

ilnn.iilif.iLrM  liiiM 

Courts  on  the  following  case  i-v         .  .  snmvlng.  The 

Previous  to  the    residence  in  BeHba^/,  hereinafter^J^^^^^^^^^ 
mentioned,  the  pauper  was  settled  in  Holy  TrinUui    In*  ministration, 

,  <f  *r  lj^^  makes  no 

J  806,  under  die  provisions  of  an  Incloeure  Act,  alease;distribntion  ol^ 
for  thirtT-one  years  was  granted  by  the  lady  of  the  manor,  effects.   The 
to  one  Thmai  Hands,  of  a  cottage,  situate  in  Berkmell,  ^^^^^^^ 
at  the  annual  »rent  of  one  shilling.    Hands  was  residing;  ters  is,  widi 

.  1       ....      1  t  •        1         permission  of 

ui  the.cottage  at  tbe  tune  of  the  kasoi  and  continued  to>  the  adminis- 
do  so.  afterwards  for  upwards  of  a  yefir>*«hen  he  :di«d  p'^^^l^n^'of^ 
intestate^  leaving  a  widow  and  three  daughters,. ope  of  ^^  u^^^^^^i^ 
whonoi  .was  married  to  the  pauper.    LettjBfs  of  a^minis-r  wife  reside 
tration  were  granted  to  the  widowj  but  no  distribution .  go^  yean^ 
made  of  the  intestate's  effect*.  After  the  death  of  Hands,;  ^"^^  tJ^J^g- 

.  '  ,  -  ,  able  to  the  pa- 
i^ish,  witliont  paying  any  rent,  which  during  that  time  was  paid  by  the  administratrix : 
Held,  that  the  panp^  had  not  MCh  an  estate  ia  tie  pteuAet  thaf  aicoart  of  equity 
woold  have  decreed  a  conveyance,  and  clothed  him  with  the  legal  title,  so  as  to 
confer  a  settiement  by  an  irremoveable  residence  of  forty  days.  . 

H  H   9 
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1823.  Ui  widow  fived  in  At  eotlige  for  about  two  yesr^  wni 
qpwauls ;  one  of  th€  oAer  diog^fen  widi  ber  InbImbmI 
tended  diere,  for  two  Or  three  yean  more,  and  fbttk  die 
paoper  and  his  wife  came  and  resided  there  for  somo 
of  Bbrbi-  jcars,  and  unbl  tne  penod  of  their  removal,  With  ttie 
pernussioo  of  the  widow,  she  occasionaHj  hdping  Aem, 
and  alwajfs  paying  the  annual  rent  of  one  shilling  re-» 
served  by  the  lease.  The  paoper  never  paid  any  reat^ 
dther  to  the  widow  or  the  lady  of  the  manor.  The  ques- 
tion was,  whether  by  sodi  residence  the  pauper  gained 
a  settlement  in  the  parish  of  BerktmelL  The  Sessions^ 
subject  to  the  opinion  of  this  Court,  thought  that  be  ^, 
and  quashed  the  order. 

Scarlett  and  Reader,  in  support  of  the  order  of  Ses* 
sions,  contended,  that  the  pauper  had  such  an  equitable 
estate  in  the  premises  in  question,  that  a  Court  of  Equity 
would  have  decreed  a  conveyance  and  dothed  him  with 
the  1^1  title,  iand  tfierefore  his  residence  for  forty  days 
gained  him  a  settlement,  upon  the  principle  that  a  mad 
cannot  be  removed  from  bis  own  estate.  >  It  might  be 
ti^e  that  the  widow  of  Hands,  upon  bis  death,  bad  tho 
legal  estate  vested  in  ber>  but  still  it  must  be  conudered 
as  subject  to  the  statute  of  I^tributions,  2£  Sc  25  Car.  '2. 
c.  10,  under  which  she  would  have  only  a  right  to  one" 
third,  the  remaining  two  thirds  being  vested  in  her  daugh- 
ters, one  of  whom  the  pauper  married.  He  tbereforo 
bad  an  equitable  interest,  and  a  Court  of  Equity  would 
hihre  dtereed  a  conveyance  and  clodied  him  with  a  legal 
title.  Upon  this  principle  be  was  irremoveaUe  for  forty 
days,  and  therefore  gained  a  settlement.  They  cited  Rex 
V.  Natland  (a),  as  an  authority  in  pmnt.  In  thut  case 
one  of  several  persons  entitled  to  a  distributive  shace 
under  a  bequest  in  a  will  of  property,  (thereby  expressly 

<«)  Bnrr.  S.  C.  793. 
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fh^ed  to  be  sold,  and  the  proceedd  (fivided,)   hiving        IMS* 

reside  before,  he  was . considered  irremoveable  during'    .J"^ 

TbeKiao. 
that  time,  and  consequently  gained  a  settlement.    There  «. 

was  no  sound  distinction  between  that  case  and  the  pre-  ihbabitants 
sent,    and  as  the   pauper  had  an  equitable  interest  in     ^^  ^f^' 
this  property,  it  followed  that  he  was  settled  in  Berki* 
well. 

Nolan,  (with  whom  were  Holbech  and  Goulburn,)  con* 
UA.    The  pauper's  residence  was  under  a  mere  parol 
Ueence  to  occupy,  and  he  had  not  such  an  equitable 
estate,  that  a  Court  of  Equity  would  have  decreed  a  con- 
veyance and  clothed  him  with   a  legal  title.   Herelfands* 
widow  being  administratrix   had  the  legal  interest  in  the 
premises,  and  she  alone  could  gain  a  settlement,  and  not 
any*  person  who  might  be  beneficially  interested  in  the 
distribution  of  the- intestate's  estate  by  force  of  die  sta* 
tute.    The  point  decided  in  Rex  v.  Nothind,  was  meirely, 
that  the  opinion  of  a  Judge  of  assize,  is  final  on  a  case 
referred  to  him  t^  consent  of  the  parties^  but  the  Court 
did  not  go  into  the  question  upon  which  the  opinion  of 
^  single  Judge  was  given.     Rex  v.  Standon{a),  deaify 
recognizeis  die  principle  upon  which  this  case  is  to  >  be 
decided,  where  Lord  EUenborough  draws  a  distinction 
between  a  legal  or  equitable  estate;  and  a  mere  licence  bj 
parol  to  occupy;  atid  Le  Bldnc,  J.;  held,  that  a  mail 
ittttst  have  such  an  equitable  estate,  as  would  be  per- 
fected  in  him  by  the  intervention  of  a  Court  of  Equity 
to  enable  him  to  gain  a  settlement.    In  Rex  v.  Wii^wop- 
thy(b),  which  case- is   recognized  m  Rex  v .  Gold  AAh 
ton  (c),  and  Rex  v.  North  Curry  (rf),  it  was   held,   that 
one  of  several,  entitled  in  distribution,  and  not  the  ad- 
«ministrator,  by  a  residence  of  forty  days  upon  part  of 

(a)  «  M.  &  S.  467.  (e)  Burr.  S.  C.  444, 

\/b)  Burr;  S.  C.  109.  (d)  Cald.  i?7. 


^^  CiASl^B  9N.7H|l  kike's   B^NCiB, 

tbeJBMstgti^Ve^Aitf,  dM  wt  acquire  ^  js^ttUiiKsi^t^    Al- 
l|Ki«gb  in J&KP  T<  JSar^^ry  <4X  itiira^  decided,  tbitt  ai^ 


«.  nest  pf  l^ifi,  f««dwg^  gaincid  a  f^ttleiov^l;^  I^rd  E&|ix: 

IvHABiTAifTt  '^'^'^^^^^f ^  ^^  ^  dbtinclioo,  Asifc  she  was  at  apy  tiim 
^^  ^«  f  *'  fWtitied  to  be  clothed  >  wink  the  I^  tide,  yet  tbal  it  yfQui4 
b^  different,  v^r^  ae?ei^l  Were  equaBy  entitled.  Tbe 
present  case  is  distinguishable  from  Rex  v.  Offchurchib)^ 
and  jRed?  v.  Hb/m  East  Waver  (c),  because  in  those 
cftses  the  cestui  que  trusts,  reuded,  with  peroiia^ioa  of 
t)ie  trustees.  So  is  this  cas^  distinguishable  froi^  jtex.  ^ 
WivelingJiqm  (^,  because  there  the  cestui  que  trusts  uod^r 
^  willj  took  a  conveyance  of  the  estate  (dire^te^  by  th» 
^\  .to  be  sold,  and  the  proceeds  divided  between  th^ 
paaperand  three  others,)  and.  the  pauper  haviiig  a£terr 
wards  resided,  there  was  no  doubt  he  thereby  gauied  a 
settlement ;  but  hf re  the  pauper's  residence  was  mefdy 
under  a  parol  licence,  and  a  Cport  of  Equity  could  not 
l^ve  giv$n  hiip, any  l0^  tide. 

^  A^^OTT,  C.  J.-^  iw  clearly  of  opinion  there  was 
pot  an  equit^Ie  ia^ii^t  in  th^s  oa^e,  which  would  ha^ 
^iMl^d  the  pauper  to  /say  to  the  administratrix,  ''J  sbM 
M^me  and  live  in  this  plac^,  and  if  you  do  not  allow  m^ 
aoito  do,  a  fJonrt  of  £qtti^  will  enforce  my  ti*IeV'  Th» 
pau|^  M  nO:  auicb  right.  Se  was  entitled  indeed,  in 
ffigbt  Qf  liis  w:Ue,  to  tall  upcm  the  administratrix  to.  give 
nn  aceotuut  of  the  estate  and  effects  of  the  intestate,  but 
|t^mi^thave  tumed<put  that  she  had  paid  much  more  than 
4he  value  of  this  tenement  Jn  discharging  her  husband's 
debts,  and  in  that  case  he  would  haveJiad  nothing* 

Bayley,  J.— In  Rex  v.  Toddington  (e),  which  is  the 
Jatestcase  upon  thb  head  pf  settlement,  the  beginning 

(a)  8  East,  405.  (d)  Doug.  738.  741. 

(6)  2  Const.  500.  (^)  i  B.  &  A.  560. 

(c)  16  Ewt,  127. 


of  Lord  ElhnhoTOugKs  opbion  is,  I  thinks  decisivii  upon        IflSS* 

this  subject.     His  Lordship  says,  ''  This  is  not  an  estate        ^^^^^^ 

8d  clearly  eq]iiitiil>Ie,  that  a  Court  of  Law  can  prespme  «. 

that  a  Court  of  Equity  .would,  if  applied  to,  clothe  the  ijihabitahts 

party  with  the  legal  right  to  it."    That  paragraph  shews     ^^^ff^^' 

ip  what  case  an  equitable  interest  shall  give  the  party  a 

light  to  be  considered  as  gaining  a  settlement  in  right  of 

it ;  and  my  Brother  Halrojfd,  '\a  giving  his  judgment  19 

that  case,    says,  ^'  An  equitable  estate  is  very  different 

from  an  equitable  right  to  have  a  conveyance  of  the  legal 

estate.''    In  this  case  it  seems  to  me,  that  the  pauper  bad 

no  sight  at  all  to  go  into  a  Court  of  Equity  to  have  a 

specific  portion  of  this  estate  decreed  to  him,  or  to  be 

admitted  to  reside  upon  the  premises* 

.  HoLBOYD,  J. — I  am  of  opinion  that  the  pauper,  in 
this  cas^  had  not  any  equitable  right  to  enjoy  the  pro^ 
perl;  in  question.  He  was  entitled  to  his  wife's  ^hare^ 
assuming  t|;iat  the  testator's  efiects  were  sufficient  to  paj; 
it,  but  I  think  he  had  no  right  to  .enter  and  take  peases^ 
sion  of  the  cottage  without  the  assent  of  the  admiqistrax  ' 
trix,  nor  even  then,  if  she  disposed  of  the  possession, 
without  reserving  the  powers  given  to  the  ordinary  under  . 
the  statute  of  Distributions  (a). 

Rule  absolute  for  quashing  the 
order  of  Sessiopa^ 

(a)  Best,  J.,  was  absent. 
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jvarf^.  The  King  v.  The  Inhabitants  of  CHEBRr 

^^^'  WiLLlNOHAM. 


A  panper  was  JtS Y  an  order  of  two  Justices,  William  Baulding  and 
ground-keep.  ^^^  ^*^^  ^^^  children,  were  removed  from  the  parish  of ' 
nuttt^weed  ^oti^ham  in  the  parts  of  Kesteven,  to  die  pariA  of 
to  gire  liim  Cherry  Ifillingham,  both  in  the  county  of  Lincoln.  The 
wage«,  a  cot-  Sessions,  on  appeal,  confirmed  the  order,  subject  to  the 
Sf  £e  jois^  opinion  of  the  Court/  upon  the  foliowii^  case  :^-  •  ' 
and  whole  pro-  Previous  to  the  1st  Mo^,  1817,  the  pauper,  Matthem 
cow,  for  hU  Bouldingf  had  gained  a  settlement  by  hiring  and  service 
and  ^^"ma    "*  ^  parish  of  Cherry  fVilUngham,  arid  on  that  day  con-" 

of  28<.  and  the  tracted  to  become   the  sround-keeper  of  John  HilL  in 
joistand  whole    .  .         ,  •  **  '  .     .      . 

profiu  of  an-  respect  of  his  farm  at  Hougham,  on  the  following  terms: 
consideration  His  master  was  to  find  a  cottage  on  the  farm  for  the  paiH 
^j*^^^"5  per  to  reside  b,  with  his  wife  and  family,  to  give  90l. 
ingin  the  cot-  wages,  and  to  depasture  for  the  pauper  two  cows  up<m 
master's  la-  the  farm  at  Hougham  ;  the  whole  profits  of  which  cowk 
contract  b^g  ^^^  *^  *^  taken  by  the  pauper  (as  hereafter  explained), 

entire,  and  the  ^q    in  consideration  thereof,  and  of  28 A  per  annum, 

annual  yalae  ^  ••  -  »  • 

•f  Uie  lands  on  to  be  paid  to  him  by  the  master,  in  addition  to  the  above 

cows  were  de-  Wages  of  20/.,  was  to  maintain  two  servants  in  (he  cot- 
pastured  bring  j^g^  wherein  pauper  and  his  wife  and  family  resided  dur- 
Held,  that  he  ing  the  fliaid  year.  The  pauper  resided  under  these  terms 
meat  by  rent-  in  Hougham  during  the  year,  taking  the  M'hole  profits  of 
iinthin^tiSr^^  the  COWS,  receiving  his  wages,  the  allowance  of  28/.,  and 

meaning  of  the  maintaining  the  two  servants.  The  contract  was  an  en« 
ttatnjtgj  . 

tire  contract*    The  master  agreed  to  give  the  pauper  20/. 

a  year^  a  cojLtage  to  live  in,  and  the  joist  and  whole  profit 
of  one  cow,  for  his  own  services,  and  the  sum  of  28/. 
imd  the  Joist  apd  whole  profits  of  anoth^  cow,  in  con- 
sideration of  his  (the  pauper's)  lodging  and  maintaining 
in  the  cottage  two  of  his  (Hilfs)  labourers.    The  annual 
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Value  of  the  lands'  od  which  the  two  cbws  wer6  depaa-^        1823. 
timed  exceeded  lOZ.,  but  would  not  be   of  that  value  if        ^'"^^ 

one  cow  only  bad  been  kept;  that  is  to  say,  the  aiinual  '^^  fj^^ 

value  of  the  agistment  of  two  cows  upon  the  land  in  CnEitiiY    , 

wlr  ILL! MOBAW 

question  would  be  worth  10/.,  but  if  one  cow  not  worth 
%Ol,  a  year.  . 

The  case  was  argued  on  a  former  day,  when 

« 

S.  M.  Phillyfs,  in  support  of  the  order  of  Sessions, 
contended,  first,  that  it  was  apparent  upon  the  face  of  the 
case,,  that  the  pauper  had  no  interest  whatever  in  one  of 
idle :  eowa,  and  consequently  the  vahie  of  the  tenement^ 
even  if  this  could  be  considered  as  a  tenementv  was  inr* 
sufficient  to  confer  a  settlement.  It  was  quite  clear  that 
Ae 'produce  and  profit  of  one  of  the  cpws  was  expressly 
applied  to,  and  received  by  the  other  two  servants  of  the 
pauperis  master,  and  in  no  degree  concerned  tlie  pauper 
himaelf.  The  profit  indeed  passed  through  his  haitds, 
but  that  was  mevely  for  the  convenience  and  on  account 
of  bifr  master,  and  not  with  any  'vi^w  to  his  own  per^ 
■al  participation  or  benefit.  But  secondly,  this  was  no 
lenement  within  the  meaning  of  the  statute  13  &.  14 
Car.  £.  c.  !£•  It  was  veiy  dutinct .  in  its  nature  and 
character,  from  all  the  cases  of  this  kind,  and  the  Court 
would  not  strain  either  the  law  or  common  sense,  in  order 
•to  extend  this  principle  of  those  cases,  the  operation  bf 
which  had  been  already  more  than  sufficiently  extensive. 
.'.-.•.''...*         .  " 

Scarlett  and  Balguyf  contrd.  There  b  a  sufficient  rent* 
ing  of  a  tenement  to  confer  a  settlement  upon  this  pau- 
per, lK>th  as  respects  the  nature  and  the  value  of  the 
tenement  in  question.  There  is  one  entire  contract  here 
between  the  parties'    The  pauper  is  to  be  ground4eeper 
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lasa^        to  Mr.  Hia,  and  is  toduchai^  fhe  d«)iss  erf  ihad  nio^ 

^^"^^         aCioDy  and  to  miunlaiii  two  other  of  his  iiiasiaP«  lateuMcs } 

V,  and  in  payment,  he  is  to  receive  a  house  tp  live  in,  the 

W«uuNGHAv»  profits  of  two  cows,  and  so  mucih  yearly  wages.    How 

can  it  be  contended,  that  this  is  no4  taking  a  teneniei^ 
within  the  meaning  of  the  statute  ?  He  has  the  depasturing 
of  the  cows  in  propria  jure.  It  has  been  held,  that  the 
renting  a  dbry,  or  the  renting  a  riibbit««warren,  is  a  good 
tenement,  and  will  confer  a  settlement,  Rex  v.  Piddleirent^ 
hide  (a) ;  that  a  cattle^ate  is  a  tenement  within  the  meaning 
of  the  statute,  Rex  v.  WMxUy  (Jb) ;  and  that  oceapatioir, 
In  reward  of  service  as  a  herdsman  upqn  a  common^-  was 
a  good  renting  of  «  tenement.  Rex  v.  Melkridf^  ic} ;  all 
which  are  much  slighter  cases,  and  much  more  equiirocal 
in  their  nature  than  the  present ;  and  therefore,,  upon  aU 
these  authorities,  the  tenement  here  is  guite  safficieqt  in 
its  nature.  Then,  as  respects  the  Value,  the  case  is  equally 
dear  in  lavor  of  the  settlement.  There  is  no  distiiMptiof 
lietween  the  one  cow  and  the  other,  as  tQ  die  4ernis  upon 
arhich  they  were  taken  by  the  pauper^  or  the  manner  in 
whidi  the  produce  of  them  was  to  be  applied.  He  was 
to  receive  the  produce  of  both,  arising  in  loco  certo,.  and 
to  apply  it  as  he  thought  fit.  There  was  no  special  ap- 
plication of  any  part  to  the  maintenance  of  the  labourers ; 
and  the  pauper  had  precisely  die  same  interest  in  the  land 
in  respect  of  one  of  the  cows  as  hehad  in  respect  of'the 
other.  By  the  very  finding  of*  the  case,  therefore,  the 
value  is  more  than  sufficioit.  If  ai^  authority  were 
wanting  upon  this  point.  Rex  v.  Minster  (d),  is  precisely 
in  point,  and  is  conclusive  of  the  present  case  (^ 

(a)  3  T.  R.  772.  (f)  Vide  Hex  v.^^  &.  Bd>!^ 

(0)  1  T.  R.  137.  mwtdsj  2  Dowl.  &  Ry.  T.  R.  800, 

(c)  Id.  598.  and  Rex  v.  Twiwy,  2  Nol.  P.  t* 

id)  3  M.  6t  S.  27a.  17.  3d  edit. 
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..7%i^  <7(Wt  took  Vm^  (P  CQittider  qf  th^  M^e^   af)d       l?^^- 
judgmeat  was  now  delivered  by  «,.   „ 

Abbott,  C.  J. — We  have  considered  of  this  case,      CKtRKv 
and  we  are  all  of  opinion,  that  the  pauper  has  acquired 
a  settlement  in  the  parish  of  Hpughamj  and  therefore 
that  the  order  of  removal  was  wrong,  and  the  rule  for 
quashing  it  must  be  made  absolute.     The  tenement  iri 
queskibii  consisted  m  the  depasturing  of  two  cows.    The 
case  found  that  the  annual  value  of  the  land  upon  which 
the  cows  were  depastured  would  have  been  under  10/.^ 
if  only  one  of  the  cows  was  kept  upon  it^  but  that  it 
ekceeded  tliat  sum  if  both  cows  were  so  kept.     It  was 
therefore  contended  in  support  of  this  order,  that  though 
the  depasturing  of  one  of  the  cows  might  be  considered 
A  9,  tenement,  yet  that  that  of  the  other  could  not.    Kow 
it   is  found,  that  the  contract  between  the   parties  was 
cfn^  ehtn«  c6n tract.    The  master  agreed  to  give  the  pau« 
ptf^t,  a  year,' a  cottage  to  live  in,  and  the  joist  and 
^faole  profits  of  one  cow,  for  his  own  services ;  and  28/. 
sr-^ear,  and  Ae  joist  and  whole  profits   of  another  cow« 
ifa  considemtion   of  his  lodging  and  maintaining  in  his 
Cottage  t\i'd  of  liis  master's  labourers.    The  question  to 
be  determined  arises  in  relation  to  the  latter  cow.     By 
*e  t^rms  of  the  contract,  the  master  is  to  have  no  parj 
6f  the  produce  of  either  of  the  cows,  and  that  produce 
l^ierefbre  must  have  formed  a  part  of  the  value  which  was 
to  be  given  to  the  pauper  in  consideration  of  his  services, 
and  whether  the  pauper  was  to  be  paid  in  money,  or  in 
any  other  manner  beneficial  to  hhnself,  is  perfectly  imma- 
terial.    We  therefore  think,  that  the  diflference,  as  to  the 
depasturing  of   these  two  cows,   as  collected  from  the 
terms  of  the  contract,  does  not  amount  to  any  legal  -dis- 
tinction;  and  we  cannot  Uierefore  s^y,  that  the  agistment 
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1823.        of  the  htter  cow  was  not  a  tenement  within « (he  meaning 
JT^C'         <>f  *«  statute. 

Chcbrt  "'^'^  absolute,  for  quashing  the  Order  of  Sessions- 

Willi  noH  AM. 


FHtftfy,  1*be  King  v.  The  Inhabitants  of  Hagwobth^ 

^"^  ^'  INGHAM. 


The  lord  of  a  xSY  an  order  of  two  JusUces,  Edward  Turner  wad  Jane 
a^cenoe^in  '  **'*  ^*^®>  *"^  ^'^^"^  children,  were  removed  from  Stamton 
b"ud"*  h*^  ^"^  Langworth  to  Hagworthingham,  both  in  the  coonty 
on  the  waste,  of  Lincoln.  The  Sessions  on  appeal  confirmed  the  order, 
accordingly^'    subject  to  the  opinion  of  this  Court,  upon  the  following . 

and  sold  it  to  ^njg  . 
B.^  who  again 

sold  it  to7\        In  the  year  1798,  certain  commissioners^  in  pursuance, 
cnpied'  the       of  an  act  of  parliament  for  the  inclosure  of  the  paririi.pf 
J^n,  and*""*  Hagworthingham,  made   their  award,  and  allotted   the 
paid  annually  Earl  of  Manvers,  as  lord  of  the  manor  of  HaswortAinS' 

one  shilhng  to  ,  ,,  i-  n  ©  •©  ^ 

the  lord,  and  nam,  an  allotment  as  a  full  compensation  for  his  right 

for  34^  >1    '^  ^"^  interest  in  or  to  the  soil  of  the  open  fields  and  cofB- 

J^u'l!©?"*  ^'    ™^"®''?'®  ^^^  waste  lands  within  the  said  manor  of.  Hag-- 

chase  such  an  worthingham.    In  the  year  1809,  one  Thomas  Goodwm 

tcrest,  either    applied  to  Lord  Manvers,   through  Mr.  De  Brun,  hia^ 

Iwelastoffn  Lo'^^sbip's  agent,  for  leave  to  build  a  house  upon  the 

a  setUement    waste  in  the  parish  of  Hagworthingham,    Lord  Manven 

9  Geo.  1.  C.7.  gave  him  in  writing,  full  and  free  liberty  to  build  a  house 

*•  ^  on  the  place  in  question.    Goodwin  built  there,  on.  the 

wa^te  by  the  road  side,  in  the  same  year,  a  blacksmith's 

shop,  which,  two  years  afterwards,  he  sold  to  one  Baitqf^ 

who  sold  it  soon  afterwards  to  the  pauper  for  SO/.     No 

deed  of  conveyance  was  executed  to  the  pauper.     The 

pauper  converted  tlie  shop  into  a  dwelling-house,  where 
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lie  resided  during   five  years,   and  then  sold  it  to  one*       1823^ 

Wright  for  34/.    The  pauper  continued  to  live  therein, 

as  tenant  to  Wright,  for  two  years  longer.     During  the 

five  years  that  the  pauper  resided  as  owner  of  the  house.    Hag  worth* 

be  paid  one  shilling  a-year  to  Lord  Manvers,  as  lord  of 

the  manor.      The  surveyor  of  the  highways  once  de- 

ihanded  this  one  shilling  to  hi  psud  to  him,  but  it  never 

Was  so  paid.    On  the  pauper  quitting  the  house,  Wright 

went  to  live  there,  and  it  is  let  by  Wright  to  a  tenant  for' 

2/.  lOi.  a-year  at  the  present  time. 

♦■ 
'  The  case  was  argued  on  a  former  day,  by 

^  Noldn  and  Patterson,  who,  in  support  of  the  order  of 
Sessions,  contended,  that  the  pauper  was  the  purchaser 
of  an  interest  either  legal  or  equitable  for  30/.  in  the 
parish  t)f  Hagworthingham,  and  thereby  gained  a  settle- 
ment, within  the  meaning  of  9  Geo.  1.  c.  7-  s.  5.  They 
dted  Rex  v.  Butterlon  (a),  Rex  v.  Calow  (b),  Rex  v.  Gar^ 
^^y  (p)>  ■B>ex  V.  St.  Mary,  Whiteckapel  (rf),  and  R^x  v. 
Hcmchurch  (e). 

'  Balguy  and  Clinton j  contrl.  The  pauper  had  no  bet- 
ter title  than  Goodzmn,  and  if  the  latter  had  no  legal  or 
equitable  estate  in  the  parish,  no  setdement  was  gained. 
Originally  Goodwin  had  no  more  than  a  permissive  occu- 
pation/ XST  licence  to  build.  He  had  no  interest  in  the 
kind,  and  therefore  he  could  convey  nothing  to  a  ^tir- 
chmser.  The  pauper's  title  depends  entirely  upon  the 
interest  which  Goodzmn  had,  and  as  the  latter  bad  nothing 
but  a  bare  naked  possession,  without  title,  no  settlement 
conld  be  gained  by  the  pauper's  purchase.    They  relied 

■     (a)  6T.  R.  554.  (d)  Burr.  S.  C.  55. 

(r)  Burr.  S.  C.  632. 
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Upon  Rex  T.  Homdon^n-tke-HiU  ((^)t   ail  bei^   ei%»- 
pressly  in  point. 

The  Court  took  time  to  consider  the  case,  and 

Abbott,  C.  J.,;  now  gave  judgment.--- We  hatre  con-- 
sidered  of  this  case,  and  are  of  opkuon,  tb«|t  the  pao^, 
per  did  not  gain  a  settlement  in  the  patisb  ^af  Hagwortb^ 
ingham,   and   consequently  the    rule    for  quasbiiig    the 
order  of  Sessions  must  be  m^de  absolute*  .  It  iva8'Ooil«> 
tended  in  argument,  that  when  a  party  has  an  estate  m 
a  parish  for  which  be  has  paid  an  actual  constderaCion 
of  30/.  his  occupation  of  that  estate  enables  him  to  ac* 
quire  a  settlement ;  and  there  was  ^ome^  discussion  as'to 
the  nature  of  the  estate  by  the.  purchase  of  which  a  set'; 
tlement  could  be  thus  acquired •<    But  on  the  authonity  of 
Rex  V.  Horndon'On-ihe-Hillf  we  are  of  opinbn,  that  no 
estate  or  interest  in  the  land  was  purchased  by  the  paur, 
per  in  this  case.     It  appears  vppn  the  statement  of  the, 
facts  sent  us  by  the  Sessions^  that  the  pauper,  after  bis> 
purchase,  paid  one  shilling  per  annum  to  Lord  MamerSf 
as  lord  of  the  manor,  during  his  occupation :  but  it  does 
not  appear  that  any  sueh  payment  was  mode  by  the  per- 
son who  originally  erected  the  building  upon  the  waste. )« 
and  therefore,  though   the  pauper  may  possibly  have  ac^^ 
quired  the  character  of  tenant  from  year  to  year  to  Lor^h^ 
Manvers,  he  is  still  without  any  interest  i»  the   land, 
derived  either  from  Bailf^  or  Goodwin^  his  predecessors,; 
because  their  erection  and  occupation  of  the.hoose  under, 
a  licence  froip  the  lord,  does  not  amount  to  any  legale 
estate  whatever.    We  think  .the  present  case  is  precisely 
similar  to  that  of  Rex  v.  Horndon-on-the-Uill,  and  must, 
be  governed  in   principle   by  it';  and   that  case   clearly 
decided,  that  a  mere  licence  to  build  on  the  waste  dpes 
not  convey  a  grant  of  any  estate  in  the  aoii,  legal '  or 


(a)  4  M.  &  S.  562^ 
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«<tftU«blf.  TbeobaervaaooBof  Lordil/fen&omigAintbat        1823* 
case  are  very  decisive^     He  saysy  ''We  cannot  take  into         "^^ 

our  conaideratioti  wfaat  it  may  be  conjectured  a  court  of  T**«^'"® 

e%«mywotiki  deteroiine  in  this  case.    Perhaps  a  court  Hagworth- 

£••.,.  INGHAM* 

or  equity  migfat  interfere  but  can  we  say  with  certainty 
diat  it  wouU  ?  We  ought  Co  see  that  the  party  baa 
claaprfy  ^n  equitable  interest,  and  not  merely  such  a  dual 
aa  n^igbt  possibly  induce  »  court  of  equity  to  interpose  ia 
some  way  or  <)ther«  Tys  was  a  mere  personal  licence^ 
The. pauper  hcare  iieTer  had  s  more  perfect  estate  than  the 
^k»n^  f  a<ye  him,  ^t  is,  a  pennission  to  occupy."  Upon 
tkk  Mtbority^  therefore*  aoi^  upon  the  ground  that  there 
was  no  piifchase  in  this  case  of  any  estate  or  interest  ia 
tbela^dor  the  buildini^  we  are  of  opinion  that  no  set- 
tlemetit  iinas  acquiied  by  the  paiqper. 

Hule  absolute  for  quashing  the  Order  of  Sessions. 


The  King  v.  The  Company  of  Proprietors  of  the 
.  . Manchester  and  Salford  Water  Works. 

X  mS  was  an  appeal  against  a  rate  made  by  the  com«-  By  the  Mm-^ 
tnissioners  of  police  of  Manchester  and  Salford,    upon  /bS^Pa^nf"'* 
certain  water  pipes,  trunks^  and  other  apparatus  of  the  "f^i^S^Jting 
defeodants,  used  bj  them  for  supplying  those  towns  with  the  tenants 
water.     The  Sessions^^  on  appeal  confirmed  the  rate,  sub-  of  all  messu- 
J0ct  to  llie  opinion  of  the  Court,  upon  the  following  case :  ^/ehouser*' 
The  defendants  area  body  corporate  and  politic,  and  shops,  cellars^ 

'         ^  -  '    Tanlts,  stables^ 

Coach-houseSy 
brew-houses,  and  other  buddings,  gardens,  garden-ground,  and  other  tenements 
%ithift  the  laaie  towns,  are  liable  to  be  rated  for  the  purposes  .of  the  act.  Under 
this  act  the  ilfaAcA^jt^^r  and  tSfli^ord  Water  VV^orks  Company  are  not  rateable  as  oc-* 
cni^iet^s  of  a  tenemtnt,  in  respect  of  th^ir  water  pipes  carried  voder  ground,  for 
sapplyiog  tliose  t^wns  with  water. 
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1823.        by  8t9t.  49  Geo.  5.  c.  192.  s.  32.  are  empowered  to  mek^ 

^^^^^        and  maintain  the  necessary  works  and  apparatus  for  sop- 

9.  plying  the  towns  of  Manchester  and  Salford  with  water. 

^^wTtbr*^*  '^^y  ***^®  *"  ^®^®  ""^  y*"*  ^"  *®  ^^^'^^  ®'  Manche^er, 
Works.      ivhich  they  rent  from  the  owners  thereof;  and  theyiiave 

also  main  pipes  running  through  many  of  the  streets  oi 
Manchester^  from  which  service  jnpes  convey  the  water 
to  the  several  dwelling-houses  of  the  persons  whom  they 
supply.   By  sec.  55  of  the  same  statute^  inbabitaiiCs^  wish- 
ing to  have  water  from  the  defendants'  works,  are  autho- 
rized, with  the  consent  of  the  defendants,  and  with  the 
consent  of  the  owners  of  the  premises  through  which 
die   pipes  ^all  pass,  at  their  own  expence,  to  open  the 
ground  between  the  maiu  pipes  and  their  houses,  and  to 
lay  down  pipes   coipmunicating  from  one  to  the  other, 
upon  payment  of  certain  yearly  rates  to  be  agreed  on. 
And  in  default  of  payment  thereof,  the  defendants  arQ 
authorized  to  remove  the  pipes,  and  to  recover  the  ar- 
rears by  distress  and  sale,-  the  pipes  to  be  restored  to  the 
persons  who  originally  provided  them.    By  stat.  £  Geo*  4. 
the  defendants  are  compelled  to  furnish  a  sufficient  sup- 
ply of  water^  in  the  manner  directed  by  the  former  acts, 
to  every  inhabitant  occupying  a  private  dWelling-bouse,  or 
a  part  thereof,  in  any  part  of  the  said  towns,  for   the 
use  of  his  family,  at  certain  annual  rates  therein  specified, 
and  varying  in  proportion  to  the  rent  of  the  houses  of 
the  inhabitants,  XOt.  per  annum  being  the  maximum,  and 
12^.  per  annum  the  minimum  of  such  rates ;  and  when 
water  is  supplied  for  any  other  purpose  than  the  con- 
sumption of  private  families,  a  furthei;  rate  to  be  paid 
ac(:ording  to  agreement  between  the  parties.     In  practice, 
the  service  pipes  are  sometimes  put  in  by  the  company's 
plumber,  and  sometimes  by  the  persons  who  receive  the 
wajier.     Sometimes  the  tenant  bears  the  expence  of  the 
service  pipes  from  the  main  pipe  to  his  premises,  and 
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.foiAetimes'  the  Company  pay  it  for  him,  and  charge  him  1823^ 
a  per  ccntage  in  addition  to  his  water  rate  ;  but  die  tenant  ^^^^^ 
always  bears  the  expence  of  the  pipe  within  his  own  pre-  ^u/"* 
mises.  The  Company  have  stop  cocks  in  the  different  Makchmtbb 
streets^  to  regulate  the  .direction  of  the  water,  and  in  WoRxt. 
case  the  consumers  do  not  pay  their  water  rate,  the  Com* 
.  pany  may,  and  sometimes  do,  withdraw  the  supply,  by 
iMitting  off  die  service  pipes.  By  Sd  Geo.  3  (an  act  for 
cleansing,  lighting,  and  watching  the  streets  of  Manchet^ 
ter  and  Salford)  certain  commissioners  are  (by  sect.  39) 
.  authorisied  once'  in  *  every,  year  to  ascertain  the  sums  to 
.be  raised  by  rates  or  assessments  upon  the  inhabitants, 
^^  and  to  raise  such  sums  by  rates  or  assessments  upon 
all  the  tenants  or  occupiers  of  all  messuages,  houses, 
warehouses,  shops,  cellars,  vaults,  stables,  coach-houses, 
brew-houses,  and  other  buildings,  gardens,  garden-ground, 
and  other  tenements^ '  situate,  standing,  lying  and  being 
within  the  said  towns  respectively,  according  to  the  an- 
nual rent  or  value  of  the  same  respectively.''  In  pur* 
suante  of  this  clause,  the  Company  were  duly  rated  in 
respect  of  their  office  and  yard  in  Manchester^  in  which 
assessment  they  have  acquiesced;  they  were  also  further 
rated  ^^  in  respect  of  your  pipes,  trunks,  apparatus,  works 
and  tenements  in  the  township  o^  Manchester,  ioz  and 
concerning  the  conveyance  and  supply  of ,  water  in  that 
township,  and  the  profits  arising  therefrom  in  the  same 
township,  3SL  155."  The  Company  have  no  property 
in  the  XoytmYA^  oi  Manchester^  except  that  specified  in 
the  assessment:  their  reservoirs,  engines,  and  engine- 
bouses  being  in  the  township  of  Beswick*  Against  this 
latter  assessment  the  Company  appealed.  The  Sessions 
were  of  opinion,  that  the  defendants  were,  under  the 
above  circumstances,  to  be  considered  as  beneficial  oc- 
cupiers of  the  pipes,  8cc.  mentioned  in  the  assessment, 
and  confirmed  the  rate. 

VOL.    I.  'II 
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1823.  ^^  case  was  aigued  before  Baylejff  J*,  HolroyA,  J/, 

""^^^        and  Best,  J.,  at  the  Sittings  held  al  Westminster  after  last 

MAMCHnTBR 

WoRjEfl.  J.  WilUanu,  Starkie,  Armstrongs  and  Courtenagy  ar-' 

gtted  in  support  of  the  order  of  Sessions,  and  cited  Rex 
V.  2%«  Rochdale  Water  Works  (a),  Rex  ▼.  Maedonald  {b), 
Rex  V.  Nicholson  (c),  Jler  v.  Be//  (d),  and  Hex  V.  Jo*- 
/^e  (e). 


Coltman  argued  contrsl,  and  cited  2  ito/.  ^6.  57  •  !•  7* 
12.  Cow.  Dig.  tit.  Tenement  J  E.  2.  iJex  ▼.  Bell.  Rex  ▼. 
JolUffe.  Hollis  V.  Goldfinch  (/).  TAe  Dufte  of  Nemai- 
tie  V.  C/arA;  (g).  ui^Amj  v.  Davts  (A).  Stanley  v.  fFWfe  (i), 
and  Rex  v.  Ba^A  (X;). 

The  Court  took  time  to  consider  the  case,  and  the 
judgment  was  now  delivered  by 

Baylet,  J, — ^The  question  raised  for  the  opinion  ef 
the  Court  in  this  case  was,  whether  the  Company,  in 
respect  of  their  pipes,  trunks,  and  other  apparatus  for 
supplying  the  towns  of  Manchester  and  Salford  with 
water,  were  liable  to  the  payment  of  rates,  under  the 
49  Geo,  3.  as  the  occupiers  of  the  water-way ;  or,  in 
other  words,  whether  Aeir  occupation  of  that  water-way 
was  to  be  deemed  a  tenement  within  the  meaning  of  that 
act.  By  the  39th  section  of  that  act,  ''  the  tenants  and 
occupiers  of  all  messuages,  houses,  warehouses,  shops, 
cellars,  vaults,  stables,   coach*houses,    brew-4iouses,  and 

(a)  1  M.  &  S.  634.  (/  )  S  Dowl.  &  Ry.  T.  R.  91^ 

(6)  12  East,  324.  {g)  2  J.  B .  Moore,  666. 

(c)  Id.  330.  Ih)  Cald.  315. 

(d)  7  T.  R.  598.  (t)  14  East,  332. 
(02T.  R.90.  (*)Id.d09. 
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Other  buiidingS)  gardens^  garden-ground,  and  other  lene*  1823. 
ments,'^  are  made  liable  to  be  rated.  It  does  not  adopt  ^*^^^^ 
the  lai^pu^^e  of  the  43  Etiz.  c.  2,  '*  land  and  houses/'  „. 

but  it  confines  itself  to  the  various  kinds  of  property  ^^y^^^^^^ 
ivbich  I  have  specified  ;  the  word  ''  land''  is  no  where  to  Works. 
be  found;  but  the  word  ''  tenement"  is  used;  and  there* 
fcH'e  the  decisions  upon  the  statute  oflS&afte^A  will  not 
apply  to  the  present  case,  unless  the  word  '^  tenement '' 
here  used,  b  to  be  construed  as  equivalent  to,  or  com- 
prehended in,  the  word  ''  land/'  This  is  an  act  *^  for 
cleansing,  lighting,  watching,  and  regulating,  the  streets, 
lanes,  passages  and  places  within  the  towns  of  MancheS" 
ter  and  Salford,  and  for  widening  and  rendering  more 
commodious,  several  of  the  said  streets,"  &c.  One  of 
the  chief  objects  of  the  act,  therefore,  was  clearly  to 
provide  for  the  (Mroper  security,  peace,  and  accommoda- 
tion of  persons  dwelling  in  and  passing  along  these  towns, 
and  the  rate  is  to  be  made  upon  those  persons,  namely, 
upon  ^  the  tenants  or  occupiers  of  any  messuage,"  &c. 
there  situate.  It  is  observable,  that  wherever  the  word 
*'  tenement "  occurs  in  the  act,  it  is  invariably  associated 
'with  some  other  term  denoting  a  building  oi  some  kind 
or  other.  In  the  39th  section,  which  directs  the  commis* 
sioners  to  ascertain  the  sums  to  be  raised  by  rates  or  as* 
sessments,  and  enumerates  and  describes  the  persons  upon 
whom  these  rates  are  to  be  made,  the  word  **  tenement " 
occurs ;  but  in  what  connexion  }  ^'  Other  buildings, 
gardens,  or  garden-ground,  and  other  tenements."  By 
the  40th  section,  the  demand  of  the  rate  is  to  be  left  at 
^<  the  dwelling-house  Or  tenement"  occupied  by  the  per* 
son  rated.  Tlie  41M  section  recites,  that  ''  several  mes- 
suages, dwelling-houses,  &c.  in  die  town,  are  let  out  in 
lodgings  and  tenements  to  different  tenants,'*  and  provides, 
that  '^  every  such  messuage  and  dwelling-house,  or  tene* 
ment,"  shall  be  liable  to  a  rate.    These  are  the  principal 

I  1  2 
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1823.       itistances  in  which  the  word  *'  tenement"  is  used  in  the 
^^>^        course  of  the  act,  and  from  these  instances,  considering 
TheKiHG  ^|j^  manifest  object  of  the  act,    and  the  association  ill 
MANCHBSTEa  which  we  find  this  word,  we  are  to.  consider  in  what  sense 
TToaKs,      the  legislature  intended  to  use  it,  and  how  it  ou^t  pro^ 
perly  to  be  apj^Hed.   The  constant  omission  of  the  general 
ttid  obvious  word  '^  land,''  and  the  introduction   of  die 
terms   '*  gardens  or  garden^round/'  clearly  imply  that 
land  in  general  was  not  intended  to  be  made  the  sub- 
ject of  the  rate.    The  object  of  the  act  was  to  give  pro- 
tection and  security  to  the  inhabitants  in  their  persons 
and  their  property ;  and  therefore  houses,  and  any  species 
of  property  appertaining  to  residency  and  to  trade,  are 
carefully  emunerated,  and  are  reasonably  made  the  subject9 
of  the  rate,  because  they  partake  of  the  benefit  afibrd^* 
But  why  were  gardens  and  garden-ground  to  be  included, 
if  land  in  general  was  not  f    For  this  very  sensible  reason  ; 
garden-grounds  in  the  immediate  vicinity  of  a  large  and  po- 
pulous town  are  an  extremely  valuable  species  of  proper^, 
and  are  also  extremely  open  to  depredation  and  injury, 
and  the  improvement  in  lighting  and  watching  these  town^ 
would  be  the  means  of  affording  very  important  protec-* 
tion  to  property  of  that  nature  in  their  neighbourhood, 
and  would  therefore  properly  render  such  property  the 
subject  of  charge.     Gardens  and  garden-grounds,  there-^ 
fore;  with  reference  to  this  act  of  parliament,  are  pro-< 
perly  distinguishable   from  land;  v^bile  land  in  general, 
and  particularly  pasture  land,  and  other  species. of  real 
property,  such  as  are  included  under  that  general  denomi^ 
nation,  are  as  properly  comprehended  in  the  statute  of 
Eliiabethf  as  affording  large  incomes  to  the  proprietors^ 
and  consequently  supplying  the  .means   of  contribution 
towards  the  public  expenditure.     But  these  latter  Muds  of 
landed  property  are  omitted  in  this   act  of  parliament, 
because  they  can  derive  no  important  protection  or  equi« 


EASTER  TERM,  FOURTH  GEO.  IV.  4Sd 

i«Ient  advantage  from  the  improvements  which  it  is  the         182S«  ' 
ofeject  of  the  act  to  effect.    We  are  therefore  of  opinion^         ^^^^^ 
that  the  word  ''  tenement/'  as  used  in  this  statute,  b  not     "^^  ^"^ 
equivalent  to  the  word  *'  land  "  in  the  statute  of  Elizabeth^  ^^^"^*** 
and  that  the  property  in  question  is  not  a  'Menenienf      Worki. 
within  the  plain  and  fair  meaning  of  the  legislature  in 
this  statute,  and  consequently  is  not  liabb  to  the  pay- 
ment of  this  rate.     For  these  reasons  we  think  that  the 
order  of  Sessions  confirming  the  rate  iipoa  the  defien- 
4ant9^  must  be  quashed. 

Order  of  Sessions  quashed. 


The  Kino   v.  The  Justices  of  the  Hundred  of 

Cashiobubx. 

JD ROUGHjAM  moved  for  a  certiorari  te  remove  a  A  certiorari 
conviction  under  the  stat.  5  Anne  for  killing  game,  for  remove  pro-  ^ 
the  purpose  of  having  it  quashed  for  insufficiency,  there  codings  under 
being  no  appeal  given  by  the  statute  to  the  Sessions,  nnless  it  is  ex- 
He  admitted  that  the  objection  was  not  apparent  upon  away;  and  an 
the  face  of  the  conviction,  but  arose  upon  the  form  of  ueS^leM^A'is 

the  information.     Upon  which  expressly  giv- 

en by  the  8ta«. 
tute. 

The  Court  said,  on  the  authority  of  ttex  v.UstoHda),  ^^  not  takcf 

that  unless  the  objection  appeared  on  the  face  of  the  f*ll^*J/"f 

conviction  itself,  no  notice  could  be  taken  of  it.    And  in  the  proceed- 

referring  generally  to  penal  statutes,  they  observed  that  penal  statute, 

this  was  th^  govecniog  principle  with  respect  to  the  writ  ^^^^  ^^  *P|^ 

of  certiorari,  and  the  right  of  appealing  to  the  Sessions,  fiice  of  the 

-  .        .     ,  ,.  ,        .     .  convicUon  It, 

namely,   that  the  certiorari  always  lies,  unless  it  is  ex-  nelf. 

pressly  taken  away,   and  an  appeal  never  lies/  unless 

(«)  5  T.  R.  338. 
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ia2d»       it    is  expressly  given  by  the  statute ;  and  inasmuch  as 

^^^       die*  statute  5  jtffnie^  c.  14.  does  not  give  an  appeal  in 

'^^  ^'"®    termS)  there  is  no  mode  of  reconsidering  the  adjucUcatioa 

Tte  JusTicKs  of  the  Justices,  but  by  removing  the  proceedings  by  cer- 

BVRY.       tiongri,  but  with  this  restriction,   that  no  objection  can       { 

be  taken  unless  it  appears  upon  the  face  of  the  conviction 

itself,  and   not   upon   any  collateral  proceeding.     The 

Court  added,  that  if  there  was  any  substantial  ground  for 

complaint^  it  was  still  open  to  the  party  to  seek  redress- 

by  a  motion  for  a  criminal  information. 

Rule  dbchaiged. 


Tlie  KiNO  tu  Casson  and  Others. 

The  statute  xIlN  order  of  Sesaons  having  been   made  confirming 

R.  80.*  pro-     '  9P   order  of  two  Justices^   for  diverting^  and  turning  a 

moval  ?y  cer-  ^^^^^^  hi^way  in  the  county  of  Merioneth,  the  proceed- 

tiorari  into  tfafu  ipgs  w^re,  at  the  instance  of  the  defendants,  returned  by 

Court,   of  any  ...  ,  .    ^  ^       i  /.  ,      •        i 

proceedings  certioran  mto  this  Court  for  the,  purpose  of  havmg  tbeni 
aace  of^£^'  quashed  for  insufficiency.  After  the  proceedings  had 
act.  Where      been. SO  removed,  the  nrosecutors  obtained  a  rule,  call- 

an  order  was      ,  j  w"  *         ^ 

made  by  two    ing  on  the  defendants  to  shew  cause^ .  why  the  said  writ 

confirmed  by  ^^  certiorari  should  not  be  quashed  quia  improvide  ema- 
for  dlvCTt^'  navit,  and  a  writ  of  procedendo,  awarded.  On  shewing 
a  road,  pro-     cause  against  this  latter  rule,  and  a  peremptory  rule  for 

fessedly  under  ,  .         .  ,         .       j.  '    .  j   .       •  . 

the  authority  quashuig  the  orders  for  divertm^  and  tunung  the  roaq 
uieged)^riS-  ^  question,  two  points  were  raised.;  first,  whether  the 
^u^th"?^"^     order  for  diverting  the  road  was  a  proceeding  in  purjsu** 

lities  required 

by  the  act  :-^Held,  that  the  certiorari  was  still  taken  away ;  and  after  the  pro- 
ceedings had  been  in  fact  remoTed,x  the  Court  quashed  the  certiorari^  quia  impro'« 
Tide  emanavit,  and  refused  to  discuss  the  sufficiency  or  insufficiency  of  the  order, 
Qutfre,  whether  an  order  for  diverting  and  turifing  an  old  road,  need  set'  out  tha 
names  of  the  owners  of  the  land  through  which  Uie  new  road  is  proposed  to  he 
carried. 
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a0C9  of  13  Geo.  S.  c  78.  and,  second,  whether,  essum-       1829^ 
ing  it  not  to  be  such  a  proceeding,  a  certiorari  would  lie     xheK^H 

al  coinmoii  law.    On  the  face   of  the  proceedings  re-  «•. 

Casson 
tamed  under  the  certiorarii  the  order  of  the  two  Justices 

for  diverting  and  turning  the  old  road  in  question,  ^ter 
describing  the  old  road  according  to  a  plan  ann^Eed' 
thereto,  and  pointing  out  a  more  convenient  course,  als<> 
described  in  the  plan  (but  without  naming  the  owners  of 
I  the  lands  through  which  the  new  road  was  propoted  tb 
be  carried)  proceeded  to  order  as  follows :  *^  We  do 
hereby  order,  that  the  said  highway  be  directed  and 
turned  thcough  the  lands,  and  according  to  the  line 
marked  A.  in  the  plan  hereunto  annexed,  and  that  the 
surveyors  of  the  highways  for  the  said  parish  of  Fei^t- 
fijog,  where  the  old  road  lies,  do  forthwith  proceed  to 
treat  and  make  agreements  for  the  recompeuce  to  be 
made  for  the  said  ground,  and  for  the  forming  the  said 
new  road,  and  for  the  making  such  fences  and  ditches  as 
shall  be  necessary,  in  such  manner,  with  such  approba- 
tion, and  by  pursuing  such  measures  and  directions,  in  all 
respects,  as  are  warranted  and  prescribed  by  Jihe  statute 
made  in  the  ISth  year  of  the  reign  of  his  Majesty  King 
Geo.  5.  for  the  amendment  and  preservation  of  the  high- 
ways, and  every  subsequent  act  or  apts  relating  thereto; 
and  we  do  order  an  equal  assessment  riot  exceeding  the 
rate  of  sixpence  in  the  pound  to  be  made,  &c.  upon  all 
and  every  the  occupiers  of  lands,  &c.  in  the  said  partsb, 
«nd  that  the  mooiey  arising  therefrom  be  p^  imd  applied 
in  making  such  reoompence  and  satisfiMrtion  as  aforesaid^ 
pursuant  to  t|ie  directions  of  the  said  acts,  &c.'' 

r 

JF.  E.  Tmnton  and  B.  V.  Richard$,  for  the  defen- 
idants.  First ;  the  order  made  in  thisi»se,  though  it  pur- 
fiorts  to  be  a  pioceediog  in  pursuance  of  the  13  Geo.  3. 
«•  78;  s.  19.  b  not  so  in  fact,  and  th^efore  the  certiorari 
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iafi3«        is  not  taken  away  by  s.  SO,  but  lies  at  common  law.    S^ 
cond ;  supposing,  however^  the  certioiiari  to  have  issued 
improvidently,  st31^  the  objection  should  have  been  made 
Cabbon.    •  ^jj  shewing  cause  against  the  rule  nisi  for   the  writ,  and 
consequently  the  prosecutors  are  now  concluded,  and  the 
Court  are  bound  to  entertain  the  objections  for  insuffi- 
ciency appearing  on  the  face  of  the  proceedings  re- 
turned from  the  Sessions.    The  iSrst  question  is,  whe^ 
ther  this  be  a  proceeding  in  pursuance  of  this  act ;  for 
if  it  be  not^  the  certiorari  is  nbt  taken  away.  It  clearly 
is  not  a  proceeding  under  the  statute,  inasmuch  as  the 
statute  requires  that  the  names  of  the  owners  of  the  lands 
through  which 'the  new  road  is  to  be  carried  shall  be  set 
forth  in  the  order.     For  this  purpose  a  blank  is  left  in 
the  form  of  order  given  in  the  schedule  at  the  end  of 
the  statute.     Now  this  order  does  not  pursue  this  di- 
rection, for  it  omits  the  names  of  the   owners  of  the 
lands  and  grounds  through  which  the  new  road  is  to  be 
carried.    It  is  true,  it  describes  the  situation  of  the  place 
through  which  the  road  is  to  go,  and  it  also  directs 
the  surveyor  to  treat  with  the  owners  of  the  lands  and 
grounds  for  a  compensation ;  but  this  is  not  sufficient^ 
because  in  each  case  the  names  of  the  owners  should 
be  inserted,  and  for  this  obvious  reason,  namely,  that 
the  surveyor  and  the  owners  may  come  to  an  agreement 
for  thci  recompence  to  be  made,  in  order  that  the  Jus* 
tices  may  make  an  assessment  upon  the  rest  of  the  par- 
ties interested.    Hiis  is  an  absolute  order  made  for  an 
assessment,  whereas  the  statute  only  authorises  the  Jus- 
tices  to  make  a  conAtional  order,  and  consequently  th^ 
cannot  be  treated  as  a  proceeding  under  this  statute.    If 
this  be  so,  then  the  certiorari  is  not  taken  away,  but  will 
lie  at  common,  law.    The  defendants  are  not  bound  ta 
shew  upon  what  statute  the  order  is  founded ;'  the  onus 
proband!  lies  on  the  prosecutors.   It  is  sufficient  for  the 
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piresent  argument  that  it  is  not  a  proceeding  under  the 
statute  in  question ;  and  if  it  be  not,  then  the  order  must 
be  quashed  for  insufficiency.  In  Rex  v.  Crewe  (a)  de- 
cided the  other  day,  the  Court  quashed  the  order,  on 
the  ground  that  it  was  not  conformable  to  the  statute, 
and  was  null  and  void.  For  any  thing  that  appears,  tliis 
may  be  an  order  under  55  Geo*  3.  c.  68.  s.  2,  and  if  so, 
it  is  by  force  of  that  statute  removeable  into  this  Court, 
and  most  be  quashed  for  insufficiency.  But  supposing 
the  Court  will  treat  it  alB  a  proceeding  under  IS  Geo^.  3., 
still,  they  will  not  now  entertain  a  cross  motion  to  quash 
the  certiorari,  supposing  it  to  have  improperly  issued. 
The  usual  course  in  these  cases  is  to  move  for  a  cer- 
^orari  in  the  first  instance,  but  virith  a  view  to  give  the 
other  side  an  opportunity  of  shewing  cause,  a  rule  nisi 
only  is  granted;  and  if  there  be  no  opposition,  it  is 
afterwards  made  absolute.  That  was  the  case  in  the  pre- 
sent instance ;  no  cause  was  shewn  against  the  rule  for  a 
certiorari,  and  the  Court  will  not  now  act  upon  an  obr 
jection  which  ought  to  have  been  urged  against  the 
certiorari  in  the  first  instance.  They  cited  Rex  v.Shepf 
pardib). 

-    Scarlett    and  Patteson,  contrd,  were  stopped  by  the 
Comt. 

Abbott,  C  J.— If  this  were  a  case  in  which  we  had 
clearly  the  power  of  issuing  a  certiorari,  and  the  point 
for  consideration  was,'  whether  the  Court,  in  the  exei^ 
rise  of  the  discretion  which  is  ordinarily  vested  in  it  ia 
these  cases,  would  have  granted  the  writ,  I  should  have 
^ugbt  that  the  last  argument  urged  was  conclusive,  and 
that  we  ought  not  to  have  granted  a  rule  for  quariiing 
the  certiprari,  because  the  prosecutors  had  an  opportunity 


480 

1B23. 
The  KiMO. 

V. 


(<i)  Ante,  464. 


(6)  3  B.  &  A.  414* 


400 


».       I 


1B23. 


llie  Kino 

V, 


CASES   IK   THE    KINGS   BEKCH^ 

ahewiag  otiise  against  the  rale  originally  obtained.  Bat 
this  is  not  one  of  those  cases*  Hie  point,  here  is,  ^he« 
ther  the  Court  has  power  to  issue  the  writ ;  and  if  it  ap« 
pears  to  us,  at  any  time,  that  the  certiorari  has  issued  in 
a  case  in  which  we  had  no  authority »  it  becomea  our 
duty  to  undo  that  which  has  been  done,  and  quash  it. 
Tlie  question,  then,  is,  whether  this  be  a  proceeding  by 
the  Justices  under  the  13  Geo.  3.  c.  78.  for  if  it  be,  this 
Court  has  no  power  to  issue  the  certiorari.  Itmani*« 
festly  is  a  proceeding  under  that  statute,  and  though 
perhaps  it  may  be  somewhat  informal,  yet  it  is  in  feet 
such  a  proceeding.  The  13  Geo.  3.  appears  to  be  ex- 
pressly mentioned  by  the  very  words  of  the  Justices,  for 
they  direct  that  the  matter  shall  be  done  ^  by  pursuing 
such  measures  and  directions  in  all  respects,  as  are 
warranted  and  prescribed  by  the  statute  taade  in  the 
13th  year  of  the  reign  of  his  late  Majesty  King  George 
the  3d.,  for  the  amendment  and  preservation  of  the  high^ 
ways,  and  every  subsequent  act  or  acts  relating  thereto." 
They  profess,  therefore,  to  proceed  under  that  act,  or 
any  subsequent  act  or  acta  relating  to  the  subject  of  the 
order.  There  are  no  subsequent  acts  relating  to  the  same 
subject,  and  therefore  they  are  proceeding,  and  must  be 
4aken  to  be  proceeding,  under  the  13  Geo.  3.  Whe- 
ther they  have  proceeded  formally  or  informally,  is  a 
matter  into  which  this  Court  has  no  authority  to  inquire, 
because  the  writ  of  certiorari  is  taken  away.  I  am  there- 
fore of  opinion,  that  the  rule  for  quashing  the  writ  of 
certiorari,  and  awarding  a  procedendo/  inost  be  made 
absolute. 


Bayley,  J. — I  am  of  the  same  opinion.  I  thmk  that 
part  of  the  order  which  it  is  said,  does  not  pursue  the 
form  required  by  13  Geo.  3,  by  omitting  to  name  the 
owners  of  the  land  through  which  the  new  road  is  to  be 
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carried,  does  not  afford  any  foundation  on  which  the        1823, 

Court  is  at  liberty  to  grant  a  certiorari,  as  if  this  case        ^'^'^'^ 

•  «    «  rw%t  ^^  ^       The  Kmo 

were  out  of  that  statute.    The   13  Gto.  3.  c.  78.  s,  iQ.  «. 

is  the  only  act  which  gives  the  Justices  any  power  to . 
divert  and  turn  a  road  without  the  consent  of  the  pro- 
prietors of  the  land  through  which  the  new  road  is  to 
be  carried ;  and  if  that  be  so,  the  order  in  this  case  must 
be  a  proceeding  under  the  statute.  But  I  doubt  very 
much  whether,  under  that  act,  it  is  an  essential  part  of 
the  order,  that  the  Justices  should  specify  the  names  of 
the  owners  of  the  land  through  which  the  road  is  to  pass. 
Hie  sec.  16.  contains  no  intimation  whatever  in  that  re- 
spect. The  form  of  order  given  in  the  schedule  to  the 
act,  certainly  does  leaVe  a  blank  for  the  names  of  such 
individuals,  but  the  form  in  that  respect  is,  in  my  opi- 
nion, only  directory.  The  Justices  are  to  point  out  on  the 
plan,  as  they  have  done  in  this  case,  in  what  direction 
the  road  is  to  go.  They  may  not  know  at  the  time  when 
they  are  pointing  out  in  what  direction  the  road  is  to  go, 
who  may  be  the  different  proprietors  of  the  land ;  and 
if  it  were  essential  to  name  them  upon  the  face  of  the 
order,  any  mistake  in  that  respect  would  be  fatal ;  and 
therefore  I  do  not  go  along  with  the  argument,  that  if 
we  were  at  liberty  to  look  at  the  order  ia  question,  we 
should  be  warranted  in  saying  that  it  was  a  different  order 
from  that  which  the  13  Geo.  3.  prescribes.  There  might 
be  greater  weight  in  that  part  of  the  observation,  which 
says  that  the  statute  only  authorises  a  conditional  order 
for  levying  a  sixpenny  rate,  whereas  this  is  absolute  \  but 
that  would  make  that  part  only  of  the  order  void  ;  the 
rest  would  still  stand  good.  If  any  proceeding  had  been 
taken  upon  it,  and  any  part  of  the  rate  had  been  levied 
before  the  condition  was  performed,  the  order  might  not 
be-a  sufficient  answer  to  an  action  of  trespass  brought 
against  the  party  who  made  the  levy  ;  but  1  have  no  diffi- 
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culty  in  saying,  that  this  is  an  order  made  under  the 
13  Geo.  3.  and  the  certiorari  being  taken  away  by  sec. 
80.  of  that  statute,  we  cannot  enter  into  the  question 
of  its  sufficiency  or  insufficiency. 


HoLROYO,  J.,  concurred  (a). 

|lule  absolute  for  quaking  the  certiorari  an4 
awarding  a  procedendo. 

(a)  Beai,  J.  was  absent. 


The  King  v.  The  Mayor  and  Justices  of  No9« 

WICH. 

ByiOiljiiWy  XHISwasa  rule,  obtained  on  a  former  day^  calling 
Norwich  and  upon  the  defendants  to  shew  cause  why  a  writ  of  mandar 
hamlets  and  11-  mus  should  not  issue,  commanding  them  to  enter  conti? 

berties  of  the  .  ^  i       ^    . 

same,  were  in-  nuances  to  the  next  Sessions,  upon  the  appeal  of  the 
thepnrpose  of  churchwardens  and  overseers  of  the  poor  of  the  hamlet 
better  employ-  ^  Lakenham,  in  the  city  and  county  of  Nofwich,  against 
taining  the  a  certificate  of  the  guardians  of  the  poor  in  the  said  city 
and  the  gnu**  and  county,  certifying  that  the  sum  of  5005/.  ISs.  1  Id. 
^^ointedw^e  ^•^  needful  to  be  raised  for  the  maintenance  and  em- 

leropowered 

from  time  to  tinie  to  ascertain  vhat  aggregate  sums  would  be  necessary  for  that  pnr- 
pose,  and  ascertain  what  proportion  eaeb  parish,  &c.  should  contribute,  and.  then 
(Certify  the  same  to  the  Justices,  two  of  whom  were  to  issue  their  warrant,  requiring 
the  proper  officers  of  each  parish,  &c.  to  rate  and  assess  the  amount  on  the  respec- 
tive inhabitants ;  ^nd  it  was  provided,  th^t  if  any  person,  parish,  &e,  should  find 
himself  or  themselves  to  be  unequally  assessed,  he  or  they  might  appeal  at  the  next 
Sessions  held  alter  such  Msusmeut  made  and  demanded.  Where  under  this  act  the 
governors  certified  that  the  hamlet  of  jL.  ought  to  pay  a  certain  proportion  of  an 
assessment  made  upon  the  whole  city,  and  two  Justices  issued  tlieir  warrant,  re^ 
quiring  the  collectors  of  the  hamlet  to  assess  that  sum  upon  the  inhabitants,  and  the 
hamlet  being  aggrieved  by  such  assessment : — Held,  that  the  churchwardens  and 
overseers  might  appeal  against  both  the  certificate  and  the  warrant  thereon,  as  being 
ftM  M98^meHt  made  and  demanded,  within  the  meanlBg  of  the  appeal  claujie. 
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)>lo7tnent  of  tlie  poaf  ivithin  the  said  corporation,  and  1823. 
that  the  sum  of  286/.  65.  1  Id.  was  the  proportion,  part,  ^-^"^^^ 
and  share  thereof  set  on  the  said  hamlet ;  and  also  upon  ^^ 

die  appeal  of  the  said  churchwardens  and  overseers  The  Justices 
against,  a  warrant  under  the  hands  and  seals  of  the  Mayor, 
and  one  of  the  Justices  of  the  said  city,  dated  6th  Sejh* 
tember  last,  directed  to  the  assessors  and  collectors  of  the 
said  hamletj  requiring  them  to  assess  the  said  sum  of 
286/.  &•  lid.  upon  the  several  occupiers  of  lands,  and 
others  liable  in  the  said  btmlet;  and  to  hear  and  de« 
termine  the  merits  of  the  said  appeals. 
.  The  affidavit  in  support  of  the  rule  stated,  that  by  the 
statute  10  jlnne,  the  city  of  Norwich,  and  the  hamleta^ 
and  liberties  of  the  same,  were  incorporated  for  the  pur^ 
pose  of  better  employing  and  maintaining  the  poor  there^ 
and  that  by  the  said  act  it  was  provided,  that  the  M^yor, 
Recorder,  Steward,  Justices  of  the  Peace,  Sheriffs^  and 
Aldermen  for  the  time  being,  and  S2  other  persons,  to 
be  chosen  as  therein  mentioned,  should  be  constituted 
guardians  of  the  poor,  and  become  a  corporation  for  the 
purpose  of  carrying  the  provisions  of  the  act  into  effect^ 
by  the  name  of  **  The  Governor,  Deputy  Governor,  As^ 
sbtants,  and  Guardians  of  the  Poor  in  the  said  city  and 
county  of  Norwich,  and  liberties  of  the  same."  By  this 
act  the  guardians  were  empowered  from  time  to  time  to 
ascertain  what  sums  would  be  needful  for  the  mainte- 
nance and  employment  of  the  poof  within  the  care  of  the 
corporation,  and  also  what  proportion  each  parish,  town, 
hamlet,  precinct,  or  liberty,  should  raise  and  pay  for  those 
purposes,  and  to  certify  the  same  to  the  Mayor  and  Jus- 
tices for  the  time  being/  which  Mayor  and.  Justices,  or 
any  two  of  them,  were  empowered  to  issue  their  warrant, 
and.  require  the  churchwardens  and  overseers  of  the  poor 
of  every  parish,  &c.  to  rate  and  assess  the  amount  on  the 
respective  inhabitants,  and  on  every  parson  and  vicar,  and 
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1823J  ^  ^  ^^^  eret;  die  ocoipiei^  of  land^  houses^  lett^;;- 
"^^^^^  iilents,  tithes  impropriate,  approjHiatioii  of  tithes^  and  oo 
The  KtHO  3i[  peroons  haYiDg  and  usi^  stocks,  iin^?  personal  estatesp 
The  Justices  in  die  respective  parishes,  8tc.  in  equal  proportion,  aa 
oRwicH.  ^^^^  ^  might  be,  according  to  dneir  several  and  respective, 
values  and  estates.  And  it  vras  provided  by  the  same 
act,  that  if  any  person  or  persk>ns,  parish,  precinct,  or 
place,  should  find  him,  her>  or  themselves,  to  be  tin** 
equally  taxed  or  assessed,  he,  she,  or  they,  or  sttcfa'  pa<^ 
rish,  precinct,  or  place,  might  appeal  to  the  Justices  of 
the  Peace  at  the  Sessions  hdd  next  after  such  assess-» 
ment  made  abd  demanded.  On  the  6th  September  last, 
the  guardians  certified  to  the  Justices,  that  the  sum  of 
500d/.  13$.  \\d.  was  needful  to  be  raised  for  the  main* 
tenance  and  employment  of  the  pok>r  within  the  corpora* 
tion  from  Mu2sii77tf7ier-day  then  last  past,  to  Michaelmas^ 
day  then  ensuing,  and  required  that  that  sum  might  be 
assessed  and  levied  on  every  parish,  8cc.  in  such  pro« 
portion  as  therein  mentioned,  and  that  the  sum  of 
286/.  6s»  11  J.  was  the  proportion  set  on  the  hamlet 
of  Iddketiham ;  whereupon  the  Mayor  and  one  of  the 
Justices  issued  their  warrant,  directed  to  the  assessors 
and  collectors  for  the  said  hamlet,  and  required  them  to 
assess  and  rate  the  said  sum  upon  the  several  occupiers 
of  glands,  and  others  liable  in  the  hamlet,  which  they  did 
accordingly.  The  hamlet  of  Lakenham,  finding  itself 
unequally  assessed,  did  at  the  then  next  Sessions,  in  the 
names  of  the  churchwardens  and  overseers,  enter  two 
appeals,  one  s^ainst  the  certificate  of  the  guardians,  and 
the  other  agaiiist  the  warrant  founded  thereon.  The 
grounds  of  the  appeals  were,  that  the  guardians,  in  as- 
certainmg  the  sum  of  5O05L  13s.  lid.  to  be  raised  on 
the  several  parishes  in  the  city,  had  not  assessed  the  per^ 
sonal  property  belonging  to  the  inhabitants  of  the  dif- 
ferent parishes  according  to  the  value  thereof,  wh«reby 
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the  hamlet  of  Lakenham  was  rated  mote  than  it  ought  ^^23. 
to  be^  and  the  occapiers  of  the  hamlet  were  unequally  f^^^ 
ttkd  uiQiistlj  assessed  and  rated.    At  the  same  Sessions  v. 

another  af^^al  was  entered,  by  an  individual  owner  ami   of  ^Nm|wic«^ 
occupi^  of  lands  in  the  hamlet^  against  the  rate  made 
by  the  assessors  and  collectors,  and  the  grounds  of  the  ^> 

appeal  were  substantially  the  same  as  those  in  the  ap* 
peals  entered  in .  the  name  of  the  churchwardens  and 
OYerseers.  These  appeals  came  on  to  b^  heard  on  the 
9th  December  last,  when  the  Sessions  refused  to  hear  the 
merits  of  the  two  former  appeab,  on  the  groimd  tliat 
no  appeal  would  lie  against  the  certificate  and  warrant, 
but  as  to  the  other  appeal|  they  entered,  into  the  merits 
thereof,  but  in  the  result  confirmed  the  rate  and  dis?- 
missed  the  appeal.  The  affidavit  stated  that  this  rule 
would  have  been  applied  for  in  Hilary  Term  last,  but 
the  application  was  deUyed  in  consequence  of  informa- 
tion from  the  clerk  of  the  corporation  of  guardians, 
'that  a  committee  had  been  appointed  to  revise  the  as- 
sessment, which,  however,  never  in  fact  took  place. 

4 

\ 

Marryat  and  E.  Aldenon  now  shewed  cause,  and  coi»- 
tended,  that  this  rule  must  be  discharged  on  three 
■jgrounds ;  first,  that  no  appeal  was  given  by  the  statute 
•to  the  churchwardens  and  overseers  against  the  certificate 
of  the  corporation,  or  the  warrant  of  the  Justices,,  but 
was  confined  solely  to  the  rate  upon .  the  inhabitants 
when  made  and  demanded,  under  the  authority  of  the 
Justices  warrant ;  second,  that  supposing  the  appeal  to 
lie>  the  prosecutors  had  had  all  the  benefit  of  the  ap* 
peal  by  the  individual  inhabitant  of  the  hamlet,  and  con- 
sequently the  Sessions  ought  not  to  be  called  upon  to 
hear  the  appeal  over  again ;  and  third,  that  the  prose- 
cutors had  now  come  too  late  in  their  application  for  a 
mandamus.    As  to  the  first  point,  it  was  obvious  from 
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1823.       the  terms  of   the   appeal  clause,  that  the  appeal  MFsOl 

^^^^^        only  iDtended  to  be   given  .  to  the   inhabitants,  against 

9.  the  rate  assessed  by  the  collectors  and.  assesisors  of  the 

Xt^Norwich!  P*"^'*'  and  that  no.  appeal  lay  at  the  instance  of  the 

churchwardens  and  overseers  against  the  certificate  ,of 
the  corporation,  or  the  .warrant  of  the  Justices.  The 
words  of.  the  appeal  clause  were,  ''And  it  is  provided 
that  if  any  person  or  persons^  parish,  precinct^ .  or  place^. 
shall  find  him,  her,  or  themselves^  to  be  unequally  taxed 
or  assessed,  he,  she,  or  they,  or  such  parish,  precinct^ 
or  place  may  appeal  to  the  Justices  of  the  Peace,  at  the 
Session  to  be  holden  next. after  such  assessment  made 
afid  demanded.^*  The  words  '' made,  and  demanded/' 
manifestly  shewed  that  the  appeal  was  given  only  against 
the  parish  rate  when  imposed  under  the  authority  of  the 
Justices  warranty  and  could,  not  be  construed  to .  apply 
to  the  certificate  or  the  warrant,  because  neither  of  them 
by  itself  could  be  called  a  rate  or  assessment. .  The 
words  '' made  and  demanded"  had  no  sensible  ineaning 
with  reference  to  the  certificate  and  warrant,  whi^  could 
have  no  operation  until  a  rate  was  afterwards  made  on 
each  parish.  The  natural  construction  of  the  clause  was 
to  confine  it  entirely  to  the  rate  made  on  the  parish,  and 
unless  this  interpretation  was  given  to  the  appeal  clause^ 
the  most  inconvenient  consequences  might  ensue ;  for  if 
it  were  competent  for  any  of  the  numerous  parishes  in  the 
city  of  Nonpich,  to  appeal  against  the  certificate,  it  might 
have  the  e6fect  of  quashing  the  assessment  for  the  whole 
of  the  city,  and  the  poor  would  be  left  wholly  unpro- 
vided for,  until  a  new  rate  could  be  made.  This  case 
was  not  within  the  49  Geo.  3,  which  authorizes  the  Ses- 
sions to  amend  the  rate,  and  as  the  corporation  had  no 
power  to  collect  a  rate,  de  bene  esse,  the  poor  of  the 
whole  city  would  be .  left  without  relief,  if  the  objection 
to  the  rate  in  question  were  valid.    The  objection  to  the 


lite  wot,  that  ift  the  otifgaiA  tsitfiteent  0IL  tbe^  |ierMiftl       IpO. 
^pettj  m  the  diffisretit  pMi^hftB  ifeee  iM  ificl4idfd4    So?      ^^^^ 
that  as  hmg  aer  th«  ciiaaUeat;  pwtiui  of  |MiflOiml  pfoptrty^    ^^  ^.^^ 

^•hing'  the  vhok  aaaHyBHuaiit,  upon  all  :tlie  paiAshcs,  aod^ 
the  poor  would  .be.  abaoUifidf  i|«tl»uit  laKef .  uiilH  .th§  'n9n 
ambiept  was  fraBfrnon  sucfti  an  cbiteKiM^  all  objacl»9if 
n^iioh  wodd  ho  €QnlninaHjr'asi(iii%?  irofn  Iho  ^gtfXIiiwt 
of  pibperitj lof  lUfttcbaeripttonu  -^-^tm  Qdt  of  forijr 4^*74 
fenot  panihei'  Happened  to  be'^xbarged  loo  Ugb,  Ibaff 
vdoldbe  a  gtoitod  for  setting'aaidrthe  nie  fortber^ibokf 
tify'and  icbnntjr  6f  OMornaci/  whidi:  ma  a  proposition  dwl 
eoiiMli^^Tdl)^  be  maintaiiied.  Hhe  ikmokt  aaitent  to  Ivbidhf 
Ike  right  id#  appeal'  given  fay  this  dftaie'i^odU  fee  caned^ 
tiraUd  be'  toholditbat  Ae  .apped  ;hiy  diflp  ftom  one  fMr* 
risb,  against  the  rate  of  another^  and 'qot  ^to.  carry  it  :td 
the  mischievous  extent  suggested.  This  construction  would 
giife  eabh  pfiish  all.  the  advantage  to  ^hicb  it  was  j^aifon- 
ably  entitled.  The  Court  must  be  satisfied  that  the  wocdl 
''  made  and  demanded,"  applied  equally  to  the  certificate 
lad  ttarrimt^'  as  to  the'  riite  asaeasdd  upon  Hl^e  .individual 
panishes.  lu  the  firat  place,  Ibe  xertificiile  jcould.not.bf 
called  ao  osieasaienl,  aiad  io  the  steond  the  jnece  iaoning 
^[mwarraht,  eould  not  be  oonaideredilfta.adbvHodt  and 
therefore*  thjatev^aa  nothing  ib  aatisfy  those  voiSda. of  thf 
iippeal  clauaeiy  but  the  fate  made  .hy. the  asaauKv'a  immI 
coUectors  .under  the  authority  of  Jhe  Jilatie/^  w4trraiiM» 
At  aH  Bvenle  th^  jrate  ia  ^tetiim  ootid  not  Ve.qUft^h^ 
ivdeto  it  was  w^equal  upon,  the  £uieo(iti;J|tf|?  n^Bm^Xp^ 
UMiJBeas  9.  J;4ak€nham  {6).  ThjBn,<aec6ndiyi  JthesetNirlkp 
Wfhad.all:  Ihe  bdnefit  of  an  sppetf  npon  diia.i»eri^  ^ 
Ae'  rate,  because  the  individual  occupier  ikijNi^oncfd  In 
&a  affidavit;  has  been'  heaid  upon  the  merits  bf  his  apf 
t»eal;  the  grounds  of  which  were  the  Isame  as  tbosie  upA 

(a)  Cowp.57*^  W  1  Coast.  116, >t't40.'« 
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1823.        which  Ae  two  appeals  of  the  bamkt  wfcre  founded^  vii-^ 

^^"^^        no  advantage  could  be  gained  in  callii^  upon  the  Sesm» 

TheKiHo     ^^  jj^^  ^^  g^ij^  question  discussed  over  agun.    But; 

Tbe  Justices  thirdly,  this  application  for  a  mandamus^  was  at  all  evente 

of  Norwich.  ......  .«_  .    ^.j 

too  late  m  point  of  time,  nor  was  uie  reason  siq;gesi0» 

in  the  affidavit  for  a  delay,  sirfBcient  to  remove  the  ob-' 

jection.    To  allow  ihe  appeals  at  so  advanced  a  periodir 

would  be  productive  of  great  inconvenience,  and  pevhafar 

ha^shipi  for  the  money  collected  under  the  rate  had  beeo^ 

ki  the  necessary  course  of  things,  expended,  and  it  woiM 

be  difficult  to  say  in  case  the  appeals  were  aUowe^  v^ 

Ijirere  the  persons  re^onsiUe  for  any  surplus  winch'  might 

have  been  assessed*    Besides  which  it  was  contrary  to  the 

practice  of  the  Court,  to  entertain  this  appUcatiod,  inasi- 

moch  as  it  diould  have  been  made  in  the  Term  next  aftet 

the  cause  of  complaint  arose* 

•  •     .  .      . 

-   Nolan  and  H.  Cooper^  coatrd,  weris  stoj^d  hy  1b» 
Court* 

Abbott,  C.  J. — If  an  appeal  be  given  by  the  act^ 
]>arliament  to  the  parish  in  die  instances  in  which  Aese 
appeals  were  made,  we  are  bound  to  give  efiect  ta  the 
act,  notwithstanding  the  meonvehiences  which  maysarise 
from  such  a  proceedings  It  is  for  the  legMatnre  tofe^ 
medy  those  inconveniencies  if  they  eatist*  I  am  of  <^iniott 
that  die  appeal  is  given  in  this  case.  The  governors  and 
guardians^  are  in  the  fint  place,  to  see  how  tmieh  money 
imm  be  wanted  for  the  maintenance  of  the  poor-^  et  At 
several  untied  parishes  of  the  city,  Havii^  ascertaiaed 
to  a  certaitt  extent  the  sum  which  will  be  wanted  smeng- 
all  the  parishes,  they  are  in  the  next  place  to  ascertaiit 
how  much  the  aggregate  sum  is  to  be  raised  oa  each,  »id 
Ibey  are  to  certify  the  share  of  each,  to  the  Justices,  wd 
the  Justices  are  to  bsue  their  warrant  to  raise  the  sum 
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ni|iiii«d.  Assooiias.lfaatlw.lNsndoM,  AeM8«ipon«^  IBSSt 
coUeotoni  of  each  niriflh  are  to  raue  dw  anm  bf  ^  x«to  ^"^"^ 
among  all  the  inbabtfanto,  m  the  aaoie  aaamier  as  a  foox  «. 

Hie  is  usually  faiaedi  r  This  is  tho  ^pF^ss  pr/cumioa  of  "^yoawiw* 
tkslaUile*  Then  comes  the  appeal  clausejiivhich  de« 
dares^  '^  that  if  any  persoo  or  persOTS^  parish,  precincl^ 
or  fkicBf  ahall  fiod  Jiim,  ber^  or  then^sdve^b  to  be  oa* 
aqiiaUy  taxed  or  assessed^  he,  she,  or  they,  or  such  pa« 
lisb,  preeiDct,  or  phice^  may  appeal,  to  lAie  Justices  oC 
the  Peace  at  the  Sessions  to  be  holden  next  after  such 
assessadent  made  and  demanded."  That  clause,  in  ex- 
press terms,  gives  an  appeal  not  only  to  any  indifidaat 
«bo  may  be  agpieved  by  being  nUed  more  than  bis.neigb^ 
hour,  but  also  to  any  parish,  precinct,  or  place,  vrbicb 
may  be  unequally  taxed  or  ass^sed  by  comparison  with 
other  parishes.  Now,  although  the  words  '<  assessmeaV^ 
made  and  demanded/  taken  by  themselves,  more  naturally 
apply  to  the  appeiA  by  particular  individuals,  after  the^ 
assessment  made  and  demanded,  yet  in  order  to  give  effiecl 
to  the  plain  language  of  the  legislature,  the  parish,  pre* 
cinc[^  or  (dace,  .may  also  appeal.  We  must  give  eSkct 
to  the  dause,  by  considering  the  mann^  in  which  the 
apportifmment  of  the. sum  is  to  be  made  upon  eachl 
pansb,  and  treat  the  certificate,  of  the.  guardians,  and 
Justices  waRTMit  thereon,  as  in  law  an  assessment  made 
and  demanded  upon  the  parish.  I  am  of  opinion,  there?* 
fore,  that  by  this  clause  an  appeal  is  f^ven  to  this  haodt^, 
and  I  lh]id(. it.would.be  most  unjust  if  an  appeal  were  not 
given.tcii  any  parish,  precinct,  or. place,  under  the  circum* 
stances  of  tUs  case.  The  next  objection  is,  that  tho 
foerits  of.  .these  appeals  hate  already  been  heard  and  doii^ 
^ided.lhrou^  the  medium  of  the  appeal  of  an  individual 
iahahitant  of  the  hamlet;  but  I  do  not  think  that  a  suffi* 
ctent  ground  for  refusing  the  mandamus.  >  If  it  is  const** 
deced  a  st^cient  answer  to  the  mandamus  it  may  be  made 

K  K  i 


>^       ike  ttfe  <qn<i«iauii  iwaW  hiwt  htmtmuim  tadM  CSaw» 
^«.K»^     ilMMei<.    U|M»«=«otifi»hig;  die OMiinto  o»iii«  wHiridi 

of  Norwich,  ^gi^^i^f ..%«,,««  di«^  iMftiw,^  i»  ttMSfl^MM  rf 


:«M  pr6Mo«ot'tad«nrlMn*:t9apri^«iiitil«itey 
T^MI^'^iluall^llasf^MiU  taawedoaey  «iidii.iflmlk  dMt « 

itodst -bifr ttftd*  HbftfliMe. .  . :  --": 

.•■'  .  ■  '.-->  .'J' 

-  Saitlsy,  J>*Mlaiii  of  Ah  time  opbimi.  Wlittf«t 
]m&  ti»  ^  net  cf  fiBittsmetit  ^  Aid  4hsfc  «tm>  aaseMi^ 
mddfi  dn^  ti^  li0  iDiide,  iHsdi  ik^vfitoW  hi]mf  of  itm^aigi^ 
mm'iwmB  upon.'ibut  drciMmtapce*  «lti<liie  MifdMi 
Ito  guitt^iiHiti  iif 0  !<»•  indce  sn  aneisiMiit  of  aii:  mggfiejgm 
nHm  for^fiie  \rlNdt  cil^  ml  Am .  mibdivide  it  «i»<Nig|t 
dM4iitiiettty«Firii6ii>  .ind;wbeii.lii«ybK«e'domflni^.liMy 
iNi  to  cdike  «  ooimtnttQicBdoii  i«f  the  mag^  tad  J)i8|p€^ 
lrti#iMiii#it  ID  oftU^ilpon  ditt  piop^«ffio«ft  lansiMia 
8#Qqnd^iiMM|Biaiisnt  iip^n  each  pariidr  That  ass^aMbeiit 
k  itttfde  ilpoti'iffae  'differ^t  individiiabfvho  vHMde  ia^dia 
fafish,  fifedticty  orplme  en. which  the  i>atttoidar'4lioti 
i»  1»>be  ifvied.  iGraai  irijiMftioe^nii^  ba  done^ky^tlir^^ 
hg  as^gniatir  j>ropoiiioa  ef  the  t>urflieil  ^cm.«>iie  4liaf- 
trim?  than  npcm  another^  or  by  thnnviag  lif^oo  aa  inAvi- 
dtand'tiaveithqn  his  aelghboan  .  Now  l^  iapipeal  4daMa 
Cijiwi  IntPiedtetdy  a£tef  that  claute: which  authbriaea  iM»lh 
tha  auiBsfaBnoti:  iitiqajeltion*  if  then,  ifaa  appeal  icIaiM^ 
wUcfa  icoitteB  hy  way  ^ofpKOym.iqiiiiediately- after  that 
whidt  r^feiv'  to  both  aescaasienbi  the  vjperatioti  of  it  nwat 
bb'cinmteneenvilh  Aft  ^acting  iobHiae  to  which  itap*- 
i/ib».  IThe  tetms  of  the 'appeal  chmse  canaol  be  aatiafiec^ 
lokesnM  hold  llitft  it  gi^d:the:power  to  Aeparidi,  pm- 
dnct^  or  place^  of  appeaiii^  againk  the  first  asseesmeot 
made  by  the  gtiardians,  in  case  they  Aall  be  a^ieVed  bgr 
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a  gmto  portion  of  die  rate  than  iheyare  entided  to        ^M% 

bear.    As  to  the  mischiefr  that  woald  be  likely  to  result 

from  Ibis  construction  of  the  appeal  clause^. J  think  they 

need  not  necessarily  arise,  because^  if  ihe  Sessions  are  "^k^^^^^^ 

itf  opiniqn.  that  a particiilai: polish baaniQre  ^  Jcps  ihin      .  . 

itr  due  faoportfon  pf.buiBthap,  tbcgr  i^viy  x0«  thftgroiii)4  .' 

prder  llie  pbjectioaaMa  part.of  4^riiite  to^  W^asbe^ 

9nd4irect  the' proper  j»riO(K>i1i<vi'tpb|eJk«i€d    fort^tes^  ' 

are  words  in  tiii3  act  c^  parliaipen^  whicb  gif as,  a- 4iff: 

Hainiog  power  to  the  ^Qp^artor  Sesaioo/i.    Tboivh  ;^bey  a^e 

not Audiorised. to  qiiaih  tbe  jateb^ anjr specific 4iiWtk>iif    ... 

givea  to  tbem  for  that  purpose^  j^  th;qf  havfe  fifU  power 

iSf^'  a|it)iQrity  ^  g^'  anch  redress,  apd  make  nxf^  orden^ 

jiaC9llien%  shall  seepicea^raabLi^    If  l^peyfind-lha^  thecf        

^  bepn.abiQa^r'por4ioB'of  the  i;^^«.  tbravm  iippn  <on^ 
yurisbiniooiisefu^ncfe  pf  itfiotber  ^m^ (|iotha¥i«ig  beef 
#aie4to.the.fxt^nt  'th%t  ft  p^ghtto  be,  th^qeia-QOidon^t 
^^  wiy^ko-  relief.'  For  4faese  r^aiMOS  ft  seavi^  to  m^ 
fro^i  Ibf  piaip  n^qx^^  4he  :af;t,  it  is  ioipoB9ible  l;^  dpobjt 
'#bat  this  appeal  rcli^ase  applies  ti>  both  ^s^^sspienUu.*  • 

'  lfoiiBOY0,  J»*^J^d^k  the*  appeab  in^estioiMi  ai^ 
jwMiili  tite  vords-  a^d  ,apirit  of.  t|^  .^pp^al  claupe,  iQrhicb 
fDarniot^owstmed  to  exclude  the  g^peial  asseasnie^^ 
r^t  Bnuat  include  die  parish,  preci9^^>  or  place,  tys^rieyed 
4iy  tha$ asB^meKt.  Xhe  queslipu  ia  iiot w|ieUieriibe  Seik 
sions  may  quash  the  rate,  but  if  they  have  aiithority  so^to 
do,  that  is  no  reason  for  excluding  the  right  of  appeal. 

■  '  Rule  absolute  \q)» 

■■■•  ••  •»"  _ 

•  .  ...  -  «.        *  ,         . 

.      .  (49  B««^i.  J 'J  was  aba^nt^ 


i02  CABEi  IK  mt  KIKG^S  BiSKCtf^ 

•  '  »  •    • 

192SL 


3P&B8TIDOE  r.  Wobj>KAN^  £s^. 

"Wliere  a  Jos-  X  HIS  was  an  action  of  trespass  and  hiie  imprison* 
Peiice  dow  an  ^^^^*  Vle^,  Not  Guilty.  At  the  trial  before  Garrow,  B-j 
l!rar^«fhit^.  at  the  last  Amazed  for  the  county  of  Oxford,  it  appeared 
fice»tiioaglilie  that  the  plaintiff  had  been  convicted  by  the  defendant^  ii 
jQiiBdictiooylie  Justice  of  the  Peace  for  the  borough  of  Chipping  Ndr^ 
flie^otiM  is.  ^^^»  *°^  acgudgcd  to  pay  a  sum  of"  11.178.  6d.,  under  the 
omred  by  S4  statute  1  Geo.  4.  c.  54,  for  a  wilfol  and  malicious  tres* 
B.  LbefoK  the  pass ;  and  the  defendant  having  issued  his  warrant,  thd 
JS'^^if'^J*  plaintiff  was  taken  up  and  committed  to  prison  for  a  time 
his  action.        limited,  or  until  the  money  was  paid.    It  was  olj^&i, 

tiiat  the  action  would  not  lie,  inasmuch  as  the  defendant 
liad  not  received  the  notice  required  to  be  given  to  Jnsr 
-dees  of  the  Peace  by  24  Geo.  2.  c.  44.  s.  I.  To  Ais  it 
was  answered,  that  the  defendant,  being  a  locd  ra^i^gts* 
trate,  had  no  jurisdiction  to  issue  die  warrant  m  Question, 
inasmuch  as  it  was  directed  generally  to  the  constables  of 
the  county,  and  executed  out  of  the  borough ;  and  there- 
fore  it  vras  contended  that  the  case  was  taken  oiit  of  the 
statute,  which  required  notice  of  actioii,  and,  cdns^ 
quently,  that  there  was  no  necessity  to  prove  notice.  The 
learned  Judge,  however,  was  of  opinion  that  th^  objection 
was  fatal^  and  therefore  directed .  the  plaintiff  to  be  non^ 
suited. 

Jercis  now 'moved  for  a  rule  to  shew  cause  why  the 
nonsuit  should  not  be  set  aside,  and  a  new  trial  granted, 
and  contended,  (hat  as  he  was  in  a  situation  to  prove  that 
the  defendant  was  a  local  magistrate  only,  and  had  no 
jurisdiction  in  the  place  in  which  his  warrant  was  executed, 
he  was  not  entitled  to  notice  of  action,  and  relied  upon 
the  case  of  BlcUcher  v.  Kemp  (a),  and  upon  the  words  of 

(a)  1H.B1.  I5>n.(a). 
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tbe  statute,  **  for  any  Aing  by  him  done  in  execMon  of       JLSM. 
'hh  cfficeV    In  the  present  case^  the  act  of  the  magistrate 
ivas.a  wrongful  act  from  beginning  to  end;  for  it  was  an    **"''J*' 
act  done  dut  of  his  jurisdiction,  and  could  not  possibly    y^^^^^^^* 
be  construed  to  be  done  ''  in  execution  of  his  office/'  be- 
cause his  office  was  limited  to  his  jurisdiction*    Beside 
this,  he  had  an  affidavit,  shewing  that  the  place  in  which 
the  plaintiff  was  alleged  to  have  comautted  the  trespass 
'was  not  locally  within  the  borough  of  Chipping  Jiorton. 
'Upon  these  grounds,  he  contended^  that  the  nonsuit  ought 
to  b^  set  aside. 

'  Abbott,  C.  J.—- I  am  of  opinion  that  the  nonsuit  in 
i1ib  case  ought  not  to  be  set  aside.  The  case  cited  is 
widely  distinguishable  from  the  present.  That  was  an 
taction  against  a  constable,  for  acting  under  a  warrant  which 
was  not  directed  to  him,  and  in  which  he  was  vnot  darned^  . 
and  the  distinction  taken  by  Lord  Mansfield,  in  the  case 
of  Money  v.  Leach  (a),  applied  diere,  namely,  that  where 
the  magistrate  cannot  be  liable,  Ae<:onstable  is  not  within 
Ibe.  protection  of  the  statute ;  but  this  is  an  action  against 
the  magistrate.  Then,  as  to  the  language  of  the.  statute, 
I  am  of  opinion  that  the  defendant  has  not  excluded  him- 
self from  its  operation.  He  was  acting  qui  magistrate, 
and  though  he  made  a  mistake  in  the  warrant,  still  he  was 
^acting  in  f^xecution  of  his  officcu  But  it  has  been  ex* 
pressly  decided,  in  a  case  precisely  similar  in  principle  to 
.this,  that  a  notice  was  still  necessary,  although  the  ma- 
gistrate had  acted  erroneously.  Weller  v.  Tookeifi)^  Therp 
is,  the/efore,  no  ground  for  the  present  application* 

^  B ATLBT,  J. — I  am  of  the  same  opinion.  It  has  beea 
>^cided  Over  and  over  again,  that  notice  of  action  is  not 
Jiecessary,  unless  the  Justice  has  exceeded  his  jurisdiction^ 

(a)  3  Bnrr.  176^  8.  (h)  9  East,  364. 
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4mi  the  ficl  tolltplaipedpf  oo^er  colour  of  (lU  office^  and 
IkiA  iiriflgs,  biquwilMp  tfej?  protectioo  of  the  stattij^j^  ey^ 
thtiegblif  had  no  jiurbdictioQ  in  the  place,  \yfaere  his  war- 
Mhf^mM  esecutedi  it  i^  Md^  that  ther  place  where.  \bf 
pliaiiltff  commilAed  ihe^cK  imiputed  to  him  wa^  nof  bcallj 
4rithin:  the  borodgk:;  hut  :the  defendant  might  not  acciir 
rately  kncrir  flie  enact  bwndary  of  the^  local  Jurisdiction. 
It  is  des^r,  that  if  he  kept  within  the  line  of  his  acuho- 
tity,  thttre  vroold  faai^e  ^Iteen  no  ocqasipii  4o  give  him  xkh 
tice ;  but  it  is  because  he  is  supposed  to^lia[ve  es&ceede^ 
his  authority^that  notice  becomes  necessary.  Many  cases 
hate  decided^  that  though  ib^  Justice. exceeds  hi^powers^ 
jfiet; tf  he  kaditig  bou^fidQ and  an^^r  |he supposition  th^ 
hs  is;rit;ht,/he.its  entitled  tp  qotice^  the  objeqt  .of  the 
notice  iMivg^  that  if  he  be  wroqg,  be  ^ay.  set  himself 
light  liy  tendenng  dmenda*  In  fi  Qiyse  ;deqded  in  the  ii)^ 
ierval  ^.hfiiyvikenJJougliuisRq^rts  %nd^^e  Term  R^porti, 
9t  Jwaffi  disitiiictiur  Ud  dowa  by  the  Ctoulrt^  tl|at.  it  is  imma- 
teriaiAthether itbe  Justice  bald  d  light  tP  act  or  not;  fof 
if.:he  dioogbtlnc  kaddi:  right  to  act  h^  was  entitled  to  po- 


t    .     r    \. 


Hoi>WiOYSDyJ^  and  Bi»83^»  J.^concufred* 

'  •         »  

Rule  nefiued. 

'  (a)  iird  v.  CohktdhUy'  Mich.  25  Geo.  $,  !fiiat  was  the  case  of  a 
"plsrtda  eim^WA  f€i  tiiitgifi^.oM  the  shafb  of  his  cart  on  th«  K'mg'i 
jHgi^waj)  jit  ai^pearedthat  at  the  time  the  man  was  on  the  shafts, 
his  cart  was  standing  still,  and  consequently  the  ca^e  Was  not  within 
the  statute,  itrasmiich'as  thte  cart'wsis'tedt  Ikmoii^ii,  bbt  lie  was  ce- 
verthelfias'cim.viicted:  ^  ^  Jnstioe  ;^  ^d  the  qnestioa  was,  whether 
the  Justice  was  entitled  to  notice  of  action.  The  Court  said,  it  i^as 
immaterial  whether  the  Justice  had  a  right  or  not  to  act  in- the  way 
^oiB^lftined^of;.rfbr.if  he  thoBghit'  he  hitd  C-ng^t  t^  aqt,  he  wa^ 
5;)ear4y  entitled  to  notice^ 
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ABATEMENT. , 

'Where  «  defendant  mu  indKried 
:    miA  ab  alia*  iictut,  nd  fileaded   in 

irtuitenieni  tfcrt  be  w«  not  knowD  by ; 

inch  name  :— H«ld,  tfaat  tbc  pies 
>    matt  be  demamd  tat,  and  eootd  aot . 

be   qnashed    on  mo^i 

Ct«rk,  3  G,  4. 

'     ACCOUSTS. 

ACQUITTAL. 

ACTION.  I 

r  -  Stt  JutncB  OF  Peace,  3,  4- 

AMBASSADOR, 

j^,  Privilege. 

APPEAL. 

A  poor  rale  ItBTlng  been  made  on  the 

9fli,  aHowed  oD  Ibe  lltli,  pubUsbed 

onthe14tfa,  and  llie  SessioD*  c«m- 

■  inenciDgOD  tlie  15th  ^|<rii ;— Held, 
that  an  appeitl  agalntt  tbe  rate  need 
Dot  be  entered  until    the  SeaEiona 

■  heit  but  one  afler  the  publication 
of  tbe  rate.  lUxv-Tlu  Inkabit- 
anti  «/ Henion,  S  G.  4.  ,     5*5 

SeiBA8TABDy,S.-CBOHCHWASnBN8, 
COMMITMSNT. — MaN  UAMUS,  1,  J- 

OvEKSEEits,  a.— Poor  Ratf,  T.— 

APPBEHENSION. 
Sec  EXMtNCEs. 
APPRENTICE. 

JDeclaration  npon  an  indenture  of  ap- 
prenticeship, whereby  a  master  co- 
venanted, in  couflide.ration  of  a  pre- 


minm  of  SOL,  to  Instrnct  hii  «pp*f»* 
lice  in  ihe  business  of  a  lobacconi»^ 
for   four  years,  and  to   board  ftn* 
lodge  him  during  that  Hme,  allege*. 
1.  A  general  breach  in  Oxe.  te"^ 
of  thi  covenant  ;    S.  A  partic^" 
breach  on  the  13lh  July,  nteitvm  ^^ 
refunl  t«  imtractom  th»t  d»y  »*.jas 
any  other  ti]ae;.Bnd,  3-   A.  "'*%i»tf 
breach  as  to  boarding  and  lodg^^.» 
otttlie  same  day,  tt&d  alWgitlg 'JJ^^* 
on   that  day  the  master  comliP  :<;*'i 
the  apprenUee  to  quit   the  sctv      €^^, 
and  refused  to  maintain   fc<id  Ij*^**^ 
him,  contrary  to  the   effect    o'  .,^. 
covenant,    Pleas,    1.  Terforioa*  i^.j/  . 
of  the  covenant  until  lh«  lOtli  ^^^^^i 
a.  Willingness  to  maintain   aQiik"^* 
the    apprentice  d«rwK     tlie    «''-♦' 
term,  but  ttiat  from  U»e  rtiile  ol   i,#^ 
indentaie  nnlil  tlie    lOtli      Jul')    ^^ 
Bpprenlicc   would    not      tiuly    *^» ' 
ftithfully  serve  defendaiit,  nor    =^ 
tend  to  his  busincsa,   but  refiise4^_- 
to  do,  and  geUiuf  forth  Taj-ioul  ^_^^ 
of  raiaconduct  on   faia     part  dnr»«" 
the  interval  mentioned,      and  ciC»* 
eluding,  that,  on  the  lOtta  Jvls,  ^ij 
apprentice,    against    tbe    .orders         « 
defendant,  quitted  the    service,  ^3« 
daring  that  he  would   never  retv^-^ 
again,  wlierehy  defendant  was  I::*^^^ 
dered  and  ptevented  from  P^^o^r-^-^ 
ing  his  covenant;    3.   Readineaa, 
instruct  and  maintain  according      ^ 
the  effect  of  the  covenant,  hnl  a^^^ 
ing  neglect  and  lefnsal  of  "Pp^^^™ 
lice  to  obev  defcbianfa  iBvifnl  <s.^^3 
manaa    on    i-he  tOth  Jtily,  and  ^■■'»^ 
fuaal   any  \on«et  to  '«"^.'"n>,     ^,3*- 

abnet»ee    of   tVie  aV*!''"'^?.  ^^  ^-2 


BASTARDY. 


5.  A  denial  Aat  defendant  bad 
vonnpeUed  the  apprentice  to  quit 
Intferrice.  Replkatioii  took  issoe 
on  the  first  and  fifth  pleas,  «nd  as  to 
the  other  pleas  there  was  ^  cofifiss- 
•ion  of  the  breaches  of  duty  men- 
tioned therein;  bnt  replying,  that 
pn  the  I3tii  Jubf  the  apprentice 
returned  to  defendant,  and  ten- 
dered and  ofiered  hiiaself  to  serre 
.and  obey  him  according  to  the  in- 
doitnae,  but  tluit  defendant  upon 
request  refused  to  take  him  back, 
^c.  Demurrer  to  the  replication 
to   tiie  second,  third,   and  fourth 

, .  j[»leas, '  and  joinder  therein :— Held, 
•that  coTCoant  would  lie  upon  the 

'  Indenture,  notwithstanding  the  mis- 
conduct of  the  apprentice :— Held 
also,  Uiat  there  was  no  departure  or 
discontinuance  in  the  pleadings. 
mMsUme  ^.Lhbn^  4G.4.    PmgeSVt 

ASSAULT. 
fiu  Justice  of  Peace^  t* 

ASSESSMENT. 
See  Poor  Rate,  7. 

ATTORNEY, 
See  Prisoner. 

AWARD. 

^jpaoA  Court  will  not  entertain  an  appli- 
cation for  setting  aside  an  award, 
founded  upon  an  indictment  at  the 
Assizes  for  not  repairing  a   road, 

*  tboagh  the  question  in.dispute  be  of 
a  civil  nature.  Rex  v.  The  Inhabit- 
cnts  of  Cotesffach,  .3  <x.  4.  to5 

BASTARDY. 

}«  An  order  of  basUrdy  not  made  un- 
til twelve  years  after  tlie  death  of 
.   the  child,  whereby  the  putative  fa- 
ther (wbio  bttd  in  the  mean  time  ab- 
sconded) is  adjudeed  to  pay  two 
several  sums,  one  jor  jhe  bye-gone 
.  jnaintenaoce,  and  the  ether  for  the 
.  costs,  is  void ;  and  though  the  fili- 
.  jilting  Justices   comuiit  the  father 
.  .upon  an  illegal  warrant,  .from  which 
he  is  discharged  at  the  next  Sessions, 
still  they  may  afterwards   issue  a 
fresh  warrant,  founded  on  the  origi-  | 
nal  order ;  but  if  the  case  falls  witii- 
in  49  Geo,  3.  c.  68.  s.  3,  as  an  order 
unappealed  from,  the  commitment 
Vl^r  non-payment    of   maintenance 


BTELAirS. 

amst  be  for  three  noitfas,  onleM  the 
money  is  sooner  paid.  A  geaend 
commitment  ontfl  tiie  putative  father 
pays  tmfo  eeverai  swas,  one  for  main- 
tenaRce,  and  the  other  for  coats,  is 
bad  in  toto.  /»  re  J^ufk  AiUiis, 
3  6.  4.  Page  196 

S.  By  statute  49  Ges.  3.  e.  d8.  a.  5. 
the  notice  of  appeal,  in  a  matter  of 
bastardy,  must  spediy  the  canse  and 
matter  thereof.  Where  a  notice  given 
by  the  reputed  father  of  a  bastard 
child  of  hu  intention  to  appeal 
against  an  order  of  filiation,  merely 
stated  that  he  intended  to  prosecute 
an  appeal  against  an  order  of  fili- 
ation, whereby  iie  was  adjudged  tp 
be  the  father  of  a  fem^  Imstnd 
child,  bom  of  the  bodjr  of  E,  H^  and 
chargeable  to ihe  parishof  SLX^  pur- 
auing  the  words  of  the  order  without 
specifying  jQie  particnlar  grounds 
of  appeal ; — Held,  that  the-  notice 
•f  appeal  was  insufllcient.  JZp»  t. 
The  Jmeticee  rf  Qrfwdekire^  4  G.  4. 

S81 

Su  6BTTLBWEaT,  3.  5» 

BATH. 
See  CorRTT  Rate,  1. 

BENEFIT  SOCIETY. 

A  bond  given  to  -the  Treatkter  4/  « 
Benefit  Society j  for  the  use  of  the 
Society,  is  an  available  security  at 
common  .law,  though  jtbie  rules  and 
regulations  of  the  Society  have  not 
been  exhibited,  confirmed  and  filed, 
lit  the  Quarter  Sessions,  in  purs«- 
ance  of  the  statute  33  Geo*  3.  c.  54. 
s.  2.  Jwes  V.  kVoollame,  3  G.  4. 

lOt 

BIRMINGHAM. 

See  QvERSEERB^  J.*-PooR  Rate^3. 

BRISTOL. 

See  CofjRT  OF  Requests. 

BYE  LAWS. 

The  words  ^  shall  be  lawful,"  when 
found  in  the  bye  law  of  a  corpora- 
tion, arc  net  to  be  construed  as  ob- 
lif^atory  to  do  what  the  Jlaw  ordains. 
Therefore  where  a  bye  law  of  the 
borough . of  J^«  Ordaiqed^  that,  upon 
the  happening  of  any  vacancy  in  th^ 
Dumber  of  twenty-four  common 
councilmcn,  such  vacancies  should 
be  filled  by  the  freemen  inhabiting 


csimoiiAiti. 

'  'tte  iown^  and  that  a  great 

*  iftoald  be  liolden  once  every  qaar- 

*  ter,  at  wbicli  it  ^should  belawfal*' 
'  ibr  the  bailiffk  to  admit  to  tlie  free- 
'  tfom  of  the  town  such  p^ersoos  as  bad 

*  been  resident  therein  for  one  whole 

*  ;Srear:««-HeId,  that  this  bye  law  was; 
'  only  optional,  and  conid  not  be  en-. 
-  forced  by  mandamns  to  compel  the 

;  admission  of  qnalified  inhabitants  to 
the  freedom  of  the  -  boroogh.  Rex 
y«  The  B&nmt^h  qf  Eye,  S  G.  4. 

Pa^e  101 

See  Charter^ 

pASEp 

i.  Tals^y,  malictoaslyy  and  without 
any  probable  canse,  proenring  the 
warrant  of  a  Justice,  to  search  the 
premises,  and  apprehend  the  person 
.of  A,f  on  suspicion  of  felony,  and 
thereby  caasing  his  premises  to  ha 
searched,  and  his  person  imprisoned^ 
is  properly  tbe  subject  of  an  action 
o;d  the  case,  and  not  trespass!  El$ee 
T.  Smifk.  3  G.  4.  38 

'%  A  posiuve  oath,  that  a  felony  is 

' '  actually  compgiitted,  is  not  necessary 
to  justify  a  magistrate  in  granting 
bis  warrant  to  search  the  pre- 
mises, and  apprehend  the  person  of 
a  party  suspected  of  felony;  and 
tiiough  it  may  be  trespaai  in  the  ma- 
j^istrate,  to  grant  an  illegal  warrant, 
yet  it  ^s  cose,  in  the  person  who 
causes  and  procures  such  warrant 
to  issue,  if  it  is  done  maliciously, 
and  witliont  reasonable  or  probable 
cause.  Id. 

j3.  If  A,,  under  pretence  of  a  purchase, 
obtains  possession  of  £/s  goods,  with 
a  pre-concerved  design  not  to  pay 
for  them,  ^nd  absconds  to  avoid 
suit  for  Uie  value,  and  the  sheriff 
seizes  such  goods  in  execution  im<> 
mediately  after  the  delivery  to  J., 
it  seems  tliatJS.  may  lawfully  rescue 
them  out  of  the  bauds  of  the  sheriff 
even  by  stratagem,  but  the  validity 
of  the  purchaie  by  A,  is  a  question 
for  the  jnry.  Earl  qfBrifi^l  v^  fVile* 
mofe,4iG.4.  407 

CERTIORARI. 

%,  The  court  will  not  grant  a  certiorari, 
in  the  first  instance,  to  reqiove  the 
order  for  the  appointment  of  over- 
seers, for  the  purpose  of  having  it 
Gnashed,  on  a  suggestion  that  the 
ustices  made  the  appointment  froip 


iCHAtn&t. 


mir 


eontipt  a^id.fflnproperniotives-^i-the 
propriety  pf 'the  appointment  being 
matter  of  appeal  to  the  Sessions; 
but  they  will  grant  a  criminal  in«* 
formation  acainst  the  Justice,  if  the 
corrupt  and  improper  motive  for 
making  the  appointment  be  satisfac* 
torily  established.  Rex  v.  The  Jus* 
tices  <if  Somersetshire^  3  G.  4. 

Page  llfi 

2.  The  statute  13  Gev.  1.  c.  34.  i^.  3. 
mak^s  it  an  offence  for  clffthiers  and 
other    manufacturers   to   pay  the 
wages  of  their  workmen  in  goods 
instead  of  money ;  the  stat.  22  G.  3. 
C.  37.  creates  several  new  offence^^ 
and  extends  the  provisions  of  the 
preceding  statute  to  sUk  mannfac' 
turers ;  and  the  17  Geo,  3.  e.  56.  s.  23, 
takes  away  the  ceitiorari,  upon  con- 
victions under  the  23  Gep.  3.    A  siMs 
numnfacttierer  having  been  convicted 
under  12  Geo.  l.    c.34*    s- 3,  an«* 
22  Geo.  2.  c.  27 :— Held,  that  he  v?a» 
not  deprived  of  tlie  certiorari  by 
force  of  thel7  Gtfo.  3.  c.  ^--^^f^l 
also,  that  the  six  months  limited^ 
the  statute  for  bringing  ^^^^\Se 
orari,  was  to  be  conapntedJ^^A  by 
timte  the  conviction  was  **^^e  ^ni 
the  Sessions,  and  not  frcfO^  jrtsiiccs 
of  the  conviction   by  tfe©   ^      ^^4 
below..  In  re  Kaye,  »p- ^^-mcut  at 

3.  After  conviction  and  j^**»^|»t  not 
the  Sessions,  the  Coort  ^L  pro- 
grant  a  certiorari  to  ^^^^^^e\.Ja\x\Si 
ceedings  for  the  purpose  «*  "*  fjj 
an  indictment  quaslicd  on  «»<*^!S"  t,. 
error  on  the  record.  Rear  ^-JT*;^ 
habitanis  of  Penggae^  «piditf«kyntt«^ 

4.  A  eer'tiorari  alwayjs  li^s  t:o  rem^^ 
proceedings  under  penal,  statutes, 
unless  it  IS  expressly  talcenaway; 
and  an  appeal  never  li^s  unless  it  is 
expressly  given  by  ^*"®  statute.  Rex 
V.  The  Hundred  v  \  Cashiolmrif^ 
4G.  4.  „  435 

^  HlGHWAr,  ^--^TiTW^ 

CHALr-ENOB^^ 

See  JPRV. 

CHARGEABIttx-Y;, 

See  Settlbmej^.,,  ^ 

CHARTEH. 

If  there  are  words  of  pe'rmiss.on  in  a 
charter,  to  do   an   act     «,ii!!!k   • 
cleariy  for  the  pobUc  5,;n^;tey 


^m 


qoBwm^NT. 


are  obligatory ;  tbercfore^  wliei::^  a 
charter  declared^  tint  the  mayor  ( 
and  jaraU  of  aa  ancient  town  nughi , 
bold  a  conrt  of  record,  for  tbe  hold- 
ing of  pleag,  bat  which  had  been 
long  disused^  tbe  Court  granted  a 
mandamus,  to  compel  socb  eonrt  to 
be  beld».  at  the  instance,  of  an  in- 
babitant  of  the  town,  though  he 
was  not  a  'corporator.  Rex  V.  mayor 
and  Jaratt  iff-  Ua8ling$f  3  (?•  4% 

Pag&  53 
See  Bye  Laws. 

CHt7ltCRWARDENS    AND 
OVERSEERS. 

The  statute  18  Geo.  3.  c.  25.  s.  5,  i^vea 
an  appeal  to  the  Sessions  against  the 
allowance  by  two  Justices,  of  con- 
stables* accouBts,  '^  in  case  tbe  aoer-i 
seer  or  wereeers  shall  Jind  that,  the 
parish  or  towaship  is  amrieved'* 
thereby;  but  the  right  oi  appeal 
cannot  be  exercised  by  one  ovenseet 
without  the  consent  At  tbe  majority < 
Therefore,  where  a  township  had 
four  overseers  and  four  church* 
wardens,  and  seven  were  for  allowing 
the  constable's  acco^Bts,  against  the 
aenseof  the  eighth,  and  a  majority 
of  the  lay-payers^  and  two  Jusjtice$ 
afterwaras  allowed  the  accounts  :— 
Held,  that  the  single  overseer  qould 
not  appeal  against  the  allbwaoce,  ia 
bis  owa  name,  and  this  Court  re- 
fused a  mandamus  to  the  Sessioqs,  t0 
bear  the  appeal.  Rex  v.  The  Ju4tica 
of  Matuihetiery  3  G.  4.  117 

See  CBttttORARi,  1.— CosTs.-^InFOR- 

MATM>N>-*ifATfMiMU9,   1.  — OVER* 

8EER8.<— Poor,  2.*— Poor  Ratb^  7» 
Sessions,' 1?. 

COMBINATIONS. 
See  SESfMRs,  4. 

I 

COMMITMENT. 

t»  By  statute  l  Si  t  Geo.  4.  c.  118* 
s.  40,  the  penalties  imposed  by  the 
same,  are  directed  to  be  distrit 
buted,  •  one  half  to  the  receiver 
therein  m^ntioaed,  and  the  other  t6 
such  persons  as  the  convicting  Jus-* 
tices*  sbaU  direct,  aad  it  gives  no 
appeal  to  the  3essions.  Where  a 
prisoner  was  committecl,  under  a 
warrant. of  execotioD,  (which  rel. 
cited  that  he  had  been  convicted^ 
for  two  months,  or  until  he  had  paid 
a  pejxalty  of  5U  for  an  oflfence  un- 


.DOSmftBLC^ 

> ,  dar  the.334  sedm  ol^  theaoty  «M- 

^  out  atating  bow  tbe  penalty  mat  to 
be  distrtaatedy  aad  to  whom  pa^d ; 
the  Coairt  refused-  to  discharge  .him 
out  of  custody  ibr  this  oligectiQo, 
holding  that  toe  warrant  did  jpet 
require  the  sameuertaioty  as  a  <:oo« 
viption,  and  thuX  they  men^  4HHMBd 
to  presume  there  had.  be^a  a  Xtigtl 
conyictian  to  found  ,tbe  wavrapt. 
Rex  V.  RogerMf  3  G.  4«        Page  59 

2.  It  ia  BO  offence  yritbin  tlie  vt^t^te 
1  Geo;  4/c:  56.^  <*  wilfully  and  ma- 
liciously to  carry  away"  a  post  or 
pale,  unless  the-  party  t^iar^ed,  has 
wilfully  or  maliciously  committed  the 
damage,  injary,  ot  spoil  alleged. 
Therefore,  •  where  ja  .  defeadant 
charged  wjlh  cutting,  8(>oiIing,  and 
taking  and  'carrying  away,  a  post 
out  of  a  fence,  was  committed  for 
tmifuUy  and  malicioualy  carrying  the 
same  away^  only  :•— Ueld|  that  the 
commitment  wa^  bad,  and  the  de* 
fendant  entitled  to  be  discharged* 
Rex  V.  HarpwTp  S  G.  4.  67 

3.  Justices,  under,  tbe  same  statute, 
may  award  .satisfaction  for  a  ma* 
licions  ii\jnry,  to  the  amoant  of  51., 
but  in  each  case  Ihe  extent  of  tbe 
injncyis  to  be  ascertained  by  the 

,  Justice,  and  compensation  awarded 

oi\Iy  ia  proportion  to    the  iiynrv 

'  proved.  Id. 

4.  A  commitment  in  execution  need 
,  not  recite  the  title  of  the  statute  on 

which  the  proceedings  are  founded. 

Id. 

5.  A  commiJaaeot  for  paiushment, 
must  be  for  a  time  certain ;  there- 
fore, where  a  defendant  was  com- 
mitted by  two  Justices,  for  a  con* 
tempt  towards  them  in*  their, office 
'*  until  discharged  by  due  course ,of 
law  :"^-Held,  that  the  commitihent 
was  bad.  Rex  y»  Th/omae  James, 
SG.4.  131 

CONDITION. 

See  SETTLSBf EMI^. 

CONSPIRACY. 

See  Evidence.— Witness^  U 

CONSTABU^. 

1.  The  office  of  constable  being,  a 
burthensome  office,  this  Court. will 
not  put  a  person  d^  facto  elected, 
and  sworn  in  by  the  court<leet,  to 
the  expence  of  shewing  by.:  what 
autbprlty  he  holds  the  o^ce,  at  the 


"  HMiofl  of  •  diifercwt  b&if  0t  wer- 
i  «4iB»»  lAaiflteg  tfie  riflif  of  €Ae«tUn, 
t»li«iietlMMe  perMii#  do  tf#t  SlKW.an 
'  4iiniKnorMM»tomtetbetrhed)rto 
'  ^leot.  Jtat^.l4Me,  SO. 4.  Pt^iiH 
m.  If  A  wamot  be  directed  to  a  eon- 
'   itable  t»y  nawe,  he  imy  eseente  it 
'   any  whcM  wiihia  the  jnriadiettOM  of 
'   Hms  aMigistrate ;  bat  if  tt  is  Erected 
'   aohimlyf  Uiteineofoftoe,  he^an 
OEecQle  it  OBly  iajtbe  i>afiikit  dee.  of 
which  he  is  a  constable.    Therefore 
where  arwarraat-fot  levying  a  rate 
wasdijrealed  <^4othecoiiptables  of 
the  parish  of  IV^  and  to  all  others 
his  M^itety*s  orocert  whom  these 
■Day  concern/'  ujod  a  constable  of 
fV.f  in  atteinpting  to  execute  it  in 
the  paHih  or  !>.,  was  assaulted  :— 
Held,  that  tlie  assault  was  justifi- 
able.' Rex  y.  ff  etr  and  OiherSf  4  G.  4. 

•  319 

See  CftuucHWARi>fiNs  and  Otkr* 

,  »«ERS« 

CONVICTION. 

9 

Ybis  Court  wiU  not  take  Botice.  of 
any  formal  defect  in  the  pro^eed^gs 
aader  a  penal  statute,  unless  it.  ap^ 
pears  on  the  ^e  of  the  conviction 
Itself.  ^Rex  v.TkeJBuMilred  rf  C4i^io- 

i    /»Mry,  41G.4.  485 

•fifcGaMtt.— ^omcB  or  Peacc^  f . — 
PRitW]rvR.-*-8Ke8<oii8^  2,  5.  5.-— 
'•     SatOdOBRRS.  '  ' 

,  CORPORATION. 

'Mandaanis  wfil  not  lie  to  admit  an, 

•  inhabitant  of  a  t>oroa'gh  by  prescrip- 
'    tion  to  be  a  Aree  bvtgen,  mnlett  it 

appear  first,  that  he  has  airineboate 
'     right  to  be  aiVee  bnrgess ;  and,  se- 

•  eond,  that  the  office  of  free  bnrftess 
IS  a  corporate  office  by  prescription. 
Rex  ▼.  fVeei  Looe^  S  O.  4.  S06. 

See  Poor  Ratk,  ft» 

COSTS. 

'Where  Jasdces  liad  amde  a  false' re- 
turn to  amandamns  to  appoint  o?er- 
seers  for  a  township,  and  ttie  Court 
had  -thereupop  granted  a  rule  nisi 
for  a  criminal  information ;  and  ou 

-  shewing^  cause  against  that  rule, 
tfmtradietory  facts  were  disclosed, 
'Wfaidi  were  directed  to  be  tried  by 
an  issue,  and  after  an  issue  *had 
been  pi^pared  and  delivered,  the 
dfutjees  ..had  abandoned  the  iisne, 


CdtJNTY  liATE.       5W 

«nd  obtarlied  a  Judge's  order  for 
•tayhig  proceedings,  without  pre- 
Judice  to  the  question  of  costs,  w 
Court  ordered  the  Justices  to  pay 
•  the- prosecutor  the  costs  of  pr^l^;' 
ing  and  delivering  the  Imuc  iw« 
V.  the  Juetieeaqf  lojlciwftirf,  5  ^- *• 

Euge  vSf 

COUNSEL. 

If  the  counsel  for  the  dc^'^o^Jj^]? 
an  indietment  for  a  rd^^^^l^'x^ 
opens  new  facts  iR  bi»  f^fJuoes 
the  Jury,  and  afterwards  ^fi^^te 

CRflfaig  witnesses  to  pr<>J,tXV<>- 
flo  opened,  the  counsel  «>r  «^  *^^. 
secttUoo  is^  notwithstatimiiB»^  ^. 
titled  to  a  general  reply-  556 

Bignotd,  S  G.  4. 

See  Prisomb** 


1. 


COUNTY  RA'*^^-      c.  t?' 

The  proviso  in  55  ^^ItUaU^'^^r- 
5. 1.  exempting  placeo  *t^«vvT^^. J^t- 


ipting  places  *\.evv«^,Iwt 
Uberties  or  franchisef »  1^  co1»\*;^^^ 
parate  jurisdicUoB,  ^^^yiX^'^l^'do^ 
ing  to  the  county  «a*^»      y^^s/^^'^^^ 
to  places  which  hav^  ^^'we  co^^^f 
separate    from,    «»*  i^    *^  cvVf   '^^ 
with,  the  jurisdiction  «\^ie        \>s»^*at- 
Justices;    tberefotc,    \^%^^i»f^^^ 
Baik,  in  whicli  tlwB  3«^<  ^^o  ^^^^ 
separatejurisdicttoti,^     a         ^^^y 
poses,  but  not  Cor  ^XUJ^'^J^     t^^^e 
mit  felo^  to    *lte   c<*^^^^  at^^. 

trial  at  the    «•»»*«»»..  ri^oT^^^ii 
burthen  the  county,  ^  ^^^^  «• 

or  franchise  1»»'V"»«  *    ^^Si*^^ 

«sdictio«,a«*<l«o»f?^[^c?^^I?^    *^* 
to   the  Som«*-««*«'»*rf  *   ^^T  ^^ 

2.  An  order  ^  ?^2^a^^.^^ 
and  levying;  ^  »1P^^^^  e^^^^d 
to  ena^e    tl^Jf^  ^j'U^c^ 


J^^pa^  pen**'"*'    Iir.*««-oC» 
credit  of  "^^^^2^  inasnf^ 


on  the  face  .:^^li;''wUl^ 
a  r^te  *o^^*^^thori*r 

3  G.  4.  -*^«-«r.  autho«^ 

order  of  ^'^*5*!rte  county 
the  credit    <^^^  fyoni  tinrm 
taioed  aava^ti^^*  '   ^„j  ^i^ 

from  bis^acwKcr  j^^^  ^^^.^ 

debt.  X^^  ^/v  so  adva. 
that  the  •"^^ae  approjp 
been  boi3^  J^  „,ade  aM 
county  pt»rp»»     » 


Alb 


CUSTOMS. 


Mseeaiog  and  l«Yyiiig  a  mm  of 
sey  towards  the  re-payment  of  the 
debt,  bat  thU  Coort  qnashed  the 
order.  Rex  v.  The  Justices  qf 
FihUskire,  4  G.  4.  Page  451 

COUNTY  TREASURER. 
JSet  County  Rate. — Expbhcbs. 

COURT   LEET. 

See  COHtTABLEyt. 

COURT  OF  REQUESTS. 

The  Courts  of  Requests  Act,  S3  6m*  S. 
.  €.  38*  s.  8.  declares,  that  no  person 
.  shall  be  cafMible  of  acting  as  a  com- 
missioner m  the  execution  of  any  of 
the  acts  for  constitatingsncbcoorts, 
unless  soch  person  shall  be  a  house- 
holder within  the  county,  &c.  for 
which  he  shaU  act.  The  word 
**  householder^,  in  this  act  does.not 
mean  a  personally  resident  house- 
keeper, and  therefore  where  a  per- 
son lud  been  elected  to  the  office 
of  registrar  and  clerk  of  the  Court 
of  Requests  of  the  city  of  Bristol, 
by  a  majority  of  householders,  pay- 
ing rent,  rates,  and  taxes,  and  re- 
sident by  their  partners  in  trade  or 
their  servants  only:— Held,  that 
the  election  was  valid.  Rex  ▼• 
Bait,  3  G.  4.  t32 

See  OVBRSBERS. 

COURT  ROLLS. 
JSee  Mandamus. 

CRIMINAL  INFORMATION. 

JSke  Certiorari,  1.— Costs.— In- 
formation. 

CUSTOMS. 

By  statute  57  Geo,  3.  c.  87.  s.  6.,  per- 
sons liable  to  be  arrested  under  the 
acts  for  the  prevention  of  smuggling, 
and  who  are  fit  and  able  to  serve 
on  board  a  King's  ship,  shall  be 
taken  before  a  Justice,  and  upon 
doe  proof,  be  committed,  further 
to  answer,  &c.,  and  after  being  so 
committed,  the  gaoler  in  whose  cus- 
tody they  are  kept,  is  authorised, 
on  the  order  qf  the  Commissioners  ojf 
Customs  or  Excise  respectively*  to 
convey  them  on  board  a  ship  of  war, 
in  order  to  their  being  impressed. 
Where  persons  were  impressed  un- 
der the  authority  of  this  act,  by  vir- 
tue of  an  order  signed  only  by  four 


ff  CmstmMp  jmt'M 

the  nine  nominalnd  and  appoioled 
by  the  Ring's  patent  s— Held,  Aat 
such  order  was  yalid  and  effectoal^ 
it  appearing  by  the  patent  that  four 
of  the  Commissioiiers  might  act  for 
the  whole  body,*  and  therefore  the 
Court  refused  to  discharge  the  prt« 
sooefB  out  of  custody.  £x  parte 
WUUundmioiherfSG.^    PugeSS 

See  Constabu.— Habeas  CoBftu 

PEAP  BODIES. 
Mudbmbanor* 


DEFENDANT. 
See  CouNSEt. 

EMANCIPATION. 
See  Settlement,  1.  3.7. 

EMBEZZLEMENT. 

1.  A  person  employed  as  a  joumey'- 
man  m  the  trade  of  a  miller,  and  io 
the  habit  of  receiving  money  on  his 
master's  account,  comes  within  th^ 
embezzlement  ac^  59  Gw,  3.  c.  85. 
Rex  v.  Barker,  S  6.  4.  569 

2.  Where  a  defendant  bad  established 
a  saving  bank  consisting  of  ISO 
members,  each  of  whom  paid  a 
weekly  subscription  of  2s.  id.,  the 
<Kld  penny  being  paid  to- the  defends 
ant  tor  the  trouble  of  manacinc  the 
affairs  of  the  bank,  ■  the  luncb:  of 
wjiich  were  to  be  disposed  of  once 
a  week  by  lottery,  consistSng  of  129 
blanks  and  one  prise  amounting  tp 
131.,  which  was  to  go  to  the  holder 
of  ^e  ibrtanate  ticket ;  and  the  de- 
fendant having  absconded,  after  re* 
ceiving  from  one  of  the  subscribers 
deposits  to  the  amount  of  tOU  8s., 
without  receiving  any  benefit  there* 
from:— Held,  &at  the  defendant 
was  not  indictable  under  the  52G.3. 
c.  63,  for  embezzling  the  money  as 
an  *^  agent,"  or  as  a  person  having 
the  possession  of  money  **for  safe 
custody  f  and  held  that,  as  the  de- 
fendant had  never  at  any  one  time 
more  than  2s.  id.  in  her  possession 
belonging  to  the  prosecutrix,  tho|igh 
she  had  receivea  in  the  aggregate, 
the  whole  sum  of  102.  8s.,  the  in- 
dictment charging  her  with  receiv- 
ing that  sum  generally,  could  not 
be  supported. 

Quaere,   whether    mmey  can    he 
considered  as  fersonol  effet^s^  within 


EXTRA  PAROCHIAL. 

i^e  tteaniiig  of  the  52  Ge^  3.  c  6S. 
Rex  T.  Maam,  3  6. 4.         P<v«  362 

See  CouRtEL. 

ESTATE. 
jSS^  Settlement,  7. 15. 

EVIDENCE. 

Where  two  defendants  were  indicted 
for  a  conspiracy  to  conunit  a  frand, 
and  the  defence  of  one  was,  that  he 
himself  had  been  deceived  by  the 
representations  of  his  co-defendant, 
and  part  of  a  written  correspond- 
ence between  the  defendants  hav- 
ing been  received  in  evidence  for 
the  crowns— Held,  that  the  whole 
of  the  correspondence  between  the 
defendants  up  to  the  time  of  the 
overt  act  of  the  conspiracy  was  ad- 
missible in  evidence  for  the  de- 
fence.     Rex  V.  Whiteheadj  SG,  4. 

367 

See  Counsel*— Ex PENCES.o-HiGU- 

VTAY.— -InCLOSURE    ACT.r-*Ml8DB- 

MBANOR,  -*  Prisoner.  —Tithes. 
Witness. 

E^tAMINATIOK^ 
See  Prison  ER, 

EXPENCES. 

The  statute  58  Geo,  3.  c.  70.  s.  4.,  au- 
thorises the  Court  to  order  the 
county  treasurer  to  pay  to  the  pro- 
secutor or  witnesses  who  shall  ap- 
peiM^^  to  have  been  active  in  the  appre- 
kenaum  of  any  person^  and  who 
shall  give  evidence  against  any  per- 
son accused  of  grand  or  petit  lar- 
ceny, &c.,  the  costs  of  prosecotins 
and  appearing  before  the  Grand 
Jury ;  and  also  to  compensate  them 

'  Jwr  their  lose  of  time  md  trouble  in. 
such  appreheneion.    Where  a  person 

.  had  travelled  300  miles  and  incur- 
red an  expence  of  171,  in  tracing 
and  endeavouring  to  bring  two 
horse  stealers  to  justice,  and  had 
suceeeded  in  apprehending  tibem  :— 

'  Held,  by  Parkf  J.  that  under  this 
statute  he  was  not  entitled  to  any 
compensation  for  the  money  so  ex- 
pended. Rex  ▼.  AusieHf  3  6. 4»     364 

See  Prisoner. 
EXTRA  PAROCHIAL. 

i&fi  SfiTTLEBIENT,  5.. 


HIGHWAY. 


5M 


FELON. 

See  ExpENCEs.— Habeas  Corpus.— 
Misdemeanor.— Pbisonbiu 

GAME. 

A  conviction  on  the  statute  5  Ann, 
c.  14.  s.  4,  for  keeping  and  using 
a  gun  to  kill  and  destroy  game 
without  being  qualified,  must  be 
made  within  three  lunar  months 
after  the  offence  is  committed,  fiejc 
▼.  BeUmny^  4  G.  4.  Page  375 ' 

See  Conviction. 

GAMING  HOUSE. 

Keeping  and  maintaining  a  common 
gaming  house,  and  for  lucre  and 
gain,  cansing  and  procuring  idle 
and  evil-disposed  persons  to  come 
there  to  play  together,  at  ^*  rouge 
et  noir,"  and  permitting  such  per* 
sons  to  play  at  such  game  for  largi: 
sums  of  money,  is  an  offence  in- 
dictable at  common  law.  Jtex  v* 
Rogier  and  another,  4  G,  4«  281 
See  Sessions^  5» 

GAS. 

SS^tf  Poor  RATBy  3. 

HABEAS  CORPUS. 

Where  prisoners  taken  into  cnstod^r 
after  an  engagement  at  sea  between ; 
a  revenue  cutter  and  a  vessel  sas- 
pected  to  be  a  smuggler,  of  which 
the  prisoners  were  the  crew,  were 
delivered  on  board  aKing^s  sliip, 
and  detained  for  fourteen  days  with- 
out any  warrant,  and  -were  after- 
wards bronght  up  by  habeas  corpus, 
to  be  discharged,  and  it  avv«»^^£, 
from    the  return,  that     ^^^^^/^e 
cause  to  suspect  them  ox  ^^*"^i^  ^v- 
Conrt  refused  a  dvscharjR*^^  ^^^  ^jja© 

rected  them  to  be  coi»<**^  ^^yve"^*-^* 
custody  of  the  Marshal^  ts^^S^'^^^ 
shalsea,  in  order  that  <^^x.  vxvV^w 
taken  before  a.   compet^- ^^]^%  ^** 
to  be  dealt  Viritb  acco^ 
Ex  parte  Kra.nSy  4  G.  4»* 


1.  Where  a  "wsty  Iiaa  hee^ 


^\ 


public  for   a  svea.t  n^it***"^^'       ^^ 
over  a  close ,     lea^Vn^    ^^^^^^^ 
houses    of    lesaees,    \t»^^  ^^r^5 
thorongbfare,      tixci     pt^^^^-^— ' 
landlord,   atoA     a.   <3leAiC^  ^ 
to  the    piAl>lio,    la    es>e^^^ 
stitute*  it    »     i^i]i^Ue  hV^*^ 


-Bo"! ; 

COURT  ROLLS, 

,.    .  •CUSTOMS. 

"" '»<•!.  1.C     ■"■••« 
■nd  who  are  fir"*"  "f  mm 

"■^  Proo/;   L*  ■'"s'iwj,  , 

•».«,«,";*«■.  ..d  is* 


JVaitfCE  OP  PfiACE. 

deep  tntctt  :-*-'HeKry  tfiatthis  wa^  a 
tnflicfeBt  fence  witikib  Die  meaidng 
of  the  statute.  £Ul8  t.  Amt^f 
3G.  4.  Pli^el93 

IKmCTBIENT. 
See    Gaxino     Hoiffsv.  —  HotmE* 

h6lI>BR.— MAlf  0AHC8,  9,  5.— Mis- 
DBMEANOR* 

IK  FORMAIf  ON. 

t^ikere,  H^ether  a  criminal  infonna- 
tion  will    lie  against  Justices  for 

.  making  a  false  return  (oamanda- 
mnsy  unless  the  return  is  corruptly 
and  wilfully  false.  Re:6  v.  The  Jas- 
tues  ^  Zjaeashire^  S  G.  4.       '    127 

See  CamriowLARtf  i.— *Coit8« 

IRISH. 
See  SsTT|iSM&]iT,  3. 

JURISDICTION. 

Si$  CovNTY  Rate.— Habeas  Cqr- 
rus>-Jusncfi  of  Peacb,  s,  4*— 
SMU60LEar.F— Tithes. 

JURY. 

Where  npoa  a  challenge  to  the  array 
for  unindifferency^in  the  sheriff,  the 
Jury  panel  is  ^UMhed  r^— Held,  that 
the  proper  course  to  olKaia  a  trial  of 
the  cause,  is  to  direct  new  Jury  pro- 
cess to  the  coroners  of  the  county, 
at  the  instance  of  the  prosecutor, 
but  not  without  applying  to  the 
Court  specially  for  that  purpose. 
Rex  V.  Dolby  J,  3  6. 4.  49 

JUSTICE   OF   PEACE. 

1.  The  Court  will  not  direct  in  what 
manner  Justices  shall  make  their 
return  to  a  manduans,  but  if  the 
return  made  to  a  mandamus  be  in- 
•ufficieit  to  rane  the  question  in- 
tended to  be  agitated,  the  Court 
will,  at  the  instance  of  the  party 
interested,,  make  a  rule,  siving.th^ 
JPustices  liberty  to  amena  it  in  the 
manner  recj^ired;  if  they  shall  be  so 

'  minded.  fSbx  y.  Marriott  and atsother^ 
30.4.  62 

t*  The  statute  13  Geo.  3.  c.  78.  s.  60, 
imposing  a  penalty  on  the  driver  of 

-  a  cart,  &c.  for  riding  thereon  under 
the  circumstances  therein  mention- 
ed, authorises  a  Justice  on  his  own 
view^  or  upon  the  oath  of  one  wit- 
ness, to  convict  tlie  offender,  and  in 
case  the  ofiender  refuses  to  discover 

Vol.  I. 


BIANDAMUB. 


I5tt 


his  nantfe,  or  ^e  name  of  tlVe  oivtaer 
of  the  cart,  Ac.  iie  b  subjected  to  a 
Ufce  penalty^  an<|  may,  without  war- 
rant, be  apprehended  forthwith  by 
the  person  ^c^g  the  offence  com- 
mitted. Where  tie  driver  of  a 
waggon  committed  an  offence  with* 
in  this  act,  hi  the  view  4f  a  Justice* 
and  havinqs  placed  himself  befbre 
the  board  on  which  his  master's 
name  was  painted,  so  as  to  prevent 
the  diJMrovery  of  the  owner,  and  the 
Justice,  in  order  to  ascertahi  the 
name,  stopped  Hie  honetf,  and  hid 
hands  on  the  driver,  and  removed 
him  from  his  position  before  the 
board,  and  tbereby  informed  him- 
self of  the  ownership:—- HeM,  OQ 
demurrer,  that  this  was  a  tre^ass, 
and  gave  the  driver  a  right  of  ac- 
tion. Jones  y.  Owen,  46.4.  Paget^ 

3.  In  a  case  where  Justices  have  rea* 
sonable  ground  for  doubting  their 
jurisdiction,  the  Orart  will  not  com- 
pel them  to  do  an  act  which  niay 
snbjisct  them  to  an  action.  Rex  ▼• 
TIU  Jmetieee  qf  Buekinghanukire, 
4  G,  4.  S69 

4.  Where  a  Justice  of  the  Peace  does 
an  act  under  coldur  of  his  office, 
though  he  exceeds  his  Jurisdiction, 
he  is  entitled  to  the  notice  re- 
craired  by  t^Geo,  2.  e.  44*  s.  1,  hBr 

.  n>re  the  party  aggrieved  can  bring 
his  actiout  PresOdge  v.  fV^odsmm, 
SG.4.  60» 

See  Case,  1,  2.— Certiobars,  l* — 
Churchwardens     and     Over- 
seers.—Costs.— Count*  Bate. 
CusToais. — Information.-- SES- 
SIONS. —  Settlement.  —  S^^^* 

teLERS.— XtTHBB* 

LIGHTING. 
i8»  Ratr. 
L01II>  OF  Mi^t5^>^' 

See  M  AU  i> A.-MT3S  9  ^^^^^-^ 
I^ALICIOXJa    1^>^ 

.  See  COMBftXTM-R^Tf  ^  ^ 

1.  Mandamus  issxi^d  t.o  tc^ 
peal  against      overseer*  - 
though  tlie  allowanced*  .J 
previously  in€t<le  ^lX  a.  aipeC^ 


e^ 


.  aiteaunK  and  levying  a  sum  of  no- 
ne; toward*  tUe  rc-payment  oftlic 
debt,  bnt  Ibis  Court  quashed  the 
order.  B*x  v.  The  Justices  qf 
niattiire,  4G.4.  Page4bl 

COUNTY  TKEASUKER. 

&(  County  Kate.— Expences. 

COURT    LEET. 

Sle  Con 

COURT  OF  REQOESTS. 

TheConrt*  of  Requests  Act,  S3Geo.  S. 

.    c  38. 1.  8.  declares,  that  no  person 

.    (hall  be  cabbie  of  acting  as  a  com- 

nisBioner  in  tlic  exeeation  of  any  of 

^e  acta  for  constituting  such  courts, 

nnleu  such  person  shall  bcauousE- 

HOLDCRwitllin  the  county,  &c.  for 

which   he    sball   act.      The   word 

."  householder"  in  thia  act  does  not 

mnn  a  perionaliy  residetit  hoase- 

keeper,  and  therefore  where  a  per- 

loa  bad  been  elected  to  the  office 

of  registrar  and  clerk  of  the  Court 

of  Requests  of  the  city  of  Bri»(o(, 

by  ■  majority  of  householdr—  

ing  rent,  rates,  and  taxes. 
nideni  by  tbeir  pai 
their   (ervauts    only:— Held,    that 
the   election   was   valid.      R(x   v. 
Baff,  SG.i.  S32 

Set  O' 
COURT   ROLLS. 
£tiM 


Contmistioners  <if  Custom*,  oot  of 
the  nine  nominated  and  appoioled 
by  the  King^s  patent  i— Held,  that 
sucli  order  was  valid  and  effectual, 
it  appearing  by  the  patent  that  four 
of  the  CommiKsiaDers  might  act  for 
the  whole  body,  and  therefore  the 
Court  refused  to  discharge  the  pri- 
soners out  of  cnstody.  Ex  parte 
yVkile  and  anuther,  3  G.  4.  Page  55 
See  Constable. — Habeas  Coepd*. 
DEAD  BODIES. 
See  Misheh 
DEFENDANT. 
See  Counsel. 
EMANCIPATION. 
See  Settlement,  1.  3. 7. 


CRIMINAL  INFORMATION. 
JSee  Cbbtioraui,  i.  — Costs.— Ii 

CUSTOMS. 
By  statute  51  Geo.  n.  c.  87.  a,  6.,  pe 
sons  liable  to  be  arrested  under  the 
acts  for  the  prevention  of  smugglinE, 
and  vrbo  are  fit  a    '  "'"'■  " 
on   board  a  King' 
taken  before  a  J 
due  proof, 
to  answer, 

committed,  tbe  gaoler 
tody  they  are  kept,  i 
pn  the  order  qf  the  Conim 
Gataau  «r  Excise   respei 
con»ey  them  on  bt     "      '" 
In  order  to  their 
Where  persons 
dec  the  authority  of  thii 
tue  of  an  oriif  signed 


EXTRA  PAROCHIAL. 

-^e  iliettiiiig  of  the  52  Gf.  3.  c  63.  | 
Bbx  ▼•  M^avn^  3  6. 4.         Page  S6t  I 


See  CouRffEU 


HIGHWAY. 
FELON. 
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ESTATE. 

See  SETTLEMENTy  7.  15* 

EVIDENCE. 

Where  two  defendants  were  indicted 
for  a  conspiracy  to  commit  a  frand, 
and  the  defence  of  one  was,  that  he 
himself  had  been  deceived  by  the 
representations  of  his  co-defendant, 
and  part  of  a  written  correspond- 
ence between  the  defendants  hav- 
ing been  received  in  evidence  for 
the  crown  s— Held,  that  the  whole 
of  the  correspondence  between  the 
defendants  up  to  tJie  time  of  the 
overt  act  of  the  coospiracy  was  ad- 
missible in  evidence,  for  the  de- 
fence.     Rex  V.  Whiteheady  3  Gf.  4. 

367 

See  Counsel*— Ex  FENCES.-.- HiGU- 

WAY.— InCLOSURE    ACT.r^MlSDB- 

MBANOR,  .*  Prisoner*— Tithes. 
Witness. 

E^tAMINATIOK^ 
See  Prisoner* 

EXPENCES. 

^CM  jitatate  58  Geo.  3.  c.  70.  s.  4.,  an- 

mii^  the  Court  to    order    the 

'  &nfy  treasdrer  to  pay  to  the  pro- 

tWQator  or  witnesses  who  shall  ap. 

Vjf^  if^have  been  aciive  in  the  appre- 

•HflUfOg    of  any  person^  and  who 

■  -^te  evidence  aEainst  any  per- 

■      "  of  iiraRd  or  petit  lar- 

^^Odts'  of  prosecuting 

^ire  the.  Grand 

ipensate  tiiem 

'  trouble  m 

a  person 

incur- 

traeing 

two 

had 


See  ExpENCEs.— Habeas  Corpus.— 
Misdemeanor.— Pbisonbr. 

GAME. 

A  conviction  on  the  statute  SAnn. 
c.  14.  s.  4f  for  keeping  and  using 
a  gun  to  kill  and  destroy  game 
without  being  qualified^  must  be 
made  within  three  lunar  months 
after  the  offence  is  committed,  fiec 
V.  BeUmnyy  4  G.  4.  Page  S7& ' 

See  Conviction. 

GAMING  HOUSE. 

Keeping  and  maintaining  a  common 
gaining  house,  and  for  lucre  and 
gain,  causing  and  procuring  idle 
and  evil-disposed  persons  to  come 
there  to  play  together,  at  "rouge 
et  noir/'  and  permitting  such  per* 

^  sons  to  play  at  such  game  for  large 
sums  of  money,  is  an  offence  in- 
dictable at  common  law.  Rev  v, 
Rogier  and  another^  4  G.  4,  $8A 
See  Sessions^  5. 

GAS. 

Sp^PoorRatbi  3. 

HABEAS  CORPtJ5. 
Where  prisoners  taken  into  cnstod^r 
after  an  engagement  at  sea  between ; 
a  revenue  cutter  and  a  vessel  sas* ' 
pected  to  be  a  smuggler,  of  which 
the  prisoners  were  the  crew,  were 
delivered  on  board  a  King*8  sUipy 
and  detained  for  fourteen  days  with* 
out  any  warrant,   and  were  aft^- 
wards  brought  up  by  habeas  corpn»» 
to  be  discharged,  and  it  apv««'^^ 
from    the  return,    that^  J^f  J^v'X 
cause  to  suspect  them  of  »^^*^?Ia  ^ 
Court  refused  a  dUc\iarg®»Xto^*- 
rectedthem  to  be  commit«pSacttA.«s- 
custody  of  the  IMarahal  o«   !Sife^^^ 
shalsea,  in  order  that  they  VrV%>**^^ 
taken  before  a.   con^petef^^  ^   it^  ^\ 
to  be  dealt  wi^U  accotdi**^ 
Ex  parte  Krems,  ^  G.  4. 


1.  Where  a  i«ray  Iiaa  been  ^t^  ^^  ^ 
public  for  a  s^^^tt.  numh^'-^  ^ 
over  a  elose,  lead.\ng  o^^'^^f^^ 
houses   ©r    lessees,    thet^^^  -^ 

thoronghfaure,      tixe     privi*^5^ 
'indlordy  and.     a.   dedicati^^  ^ 

'  tfa«    p«.l>lio^    is    essenti^^^.;^ ' 
it    »     i^i]itaic  high^ 


$16 


POOR  RAI^. 


rateaMe  to  tlie'  fefief  of  (be  poor. 
Qk.  Whether  nnder  any  circam- 
staoces,   firs    and  larches  can  be 

*  considered  nnderwood  ^  Bex  ▼.  The 
Inhabitant  of  Ftrrybndge^  4  6. 4. 

Page  301 

S.  Where  a  corporation,  consisting  of 

a  mayor,  aldermen,  and  twent^jr-tonr 

•  capitel  burgesses,  was  seised  in  fee 

*  of  certain  pasture  lands,-  and  ap- 
pointed a  ranger  to  keq>  the  keys 
of  the  gates,  cleanse  the  ditches, 
preserve  the  fences,  impound  cattle 
trespassing,  &c. ;  and  by  acoort  of 
orders  and  decrees,  regulations 
were  annually  made  concerning  the 
right  of  common  to  be  exercised  by 
the  freemen  as  to  the  number  of 
their  cattle  to  be  turned  on,  the 
time  to  be  turned  on,  and  the  price 

'  to  be  paid  for  each  head,  which 

'  price  was  always  paid  by  the  free- 
men exercising  the    right,   to  the 

-  treasurer  of  Ae  corporation,  and 
which  money,  after  deducting  the 

*'  expence  of  management,  was  dis- 
tributed among  tiie  poorer  bur- 
gesses, who  hsM  no  cattle,  to  depas- 
ture : — Held,  that  Uie  corporation 
were  liable  to  be  rated  to  the  poor, 
as  occupiers  of  the  land  in  question, 
within  the  meaning  o^^'EHz:  c.2. 

'  Rex    V.   The  Borough  of  Sudbury^ 

•  4  Gf.  4.  343 
3^  The  profits  arising  from  the  sale  of 

gas  manufactured  froin  cosd,  and 
conveyed  through  pipes  and  trunks 
under  the  pavement,  for  the  purpose 
of  lighting  a  town,  are  not  rateable 
to  the  relief  of  the  poor  under  the 
43  Eliz,  c.  2.  Rex  v.  The  Birntit^- 
ham  Gas  Light  ani'  Coke  Comjiany, 
4'G.  4.  386 

4,  A  Canal  Companjr  are  tateable  to 
.  *  "die  relief  of  the  poor  in  each  and 

every  parifb  through^  which  their 
canal  passes,  as  occupiers  of  land 
covered  wi;l:h  water*  Rex  v.  The 
Trent  and  Mersey  Canal  Company^ 
4  'O.  4.  *403 

5,  Where  the  own^r  of  a  river  navi- 
gation,  running  through  fourteen 

-different  parishes,'  was  rated  to  the 
'poor  of  the  fourteenth  j^ish  {m 
whidi,  the  profits  arising  from  rae 
whole  navigation  were  received)  ito 
respect  of  the  whole  amount  of  the 
prents  :-^Held,  that  the-  rate  was 
too  high,  and  ought  to  have  be^ 
apportioned  among  edi  the  parish^ 
through  which'  the  navigation  pMs-. 
•d.    Rex  v.  Palmer,  4  G.  4.      >  4^ 


PRIBOKER. 

^-ne  proprietors  of  a  river  nnig** 
tion  are  rateable  to  the  relief  of  die 
poor  in  a  pariah  through  wfaioh  the 
navigation  passes  (though  no  ^er- 
age  dues  are  received  in  tmh  pa- 
rub)  in  proportion  to  their  'profits 
apon  tiie  whole  liae  of  navigatioii. 
Rex  V.  The  Earl  ^Portmorey  4  6.4'. 

Page  4SS 

r.  By  lOilxa.  the  dty  of  Norwieky  and 
hamlets  and  liberties  of  the  sane, 
were  incorporated  ibr  the  piirp4iie 
of  better  employing  and  maintain- 
ing the  poor  thereof,  and  the 
diant  thereby  appointed  were 
powered  from  thne  to  tittft  to  ascer- 
tain what  aggregate  smns  woold  be 
necessary  for  that  purpose,  and 
ascertain  what  proportion  each  pft^ 
rish,  Stc.  should  contribute,  and 
certify  the  same  to  the  Justices,  two 
of  whom  were  to  issue  their  warrant, 
requiring  the  proper  officers  of  each* 
parish,  Sc.  to  rate  and  assess  the 
amount  on  the  respective  inhabi- 
tants ;  and  it  was  provided,  that  i# 
any  persop,  parish,  &c«  should  find 
himself  or  themselves  to  be  un- 
equally assessed,  he  or  they  might 
appeal  at  the  next  Sessions  hM 
after  such  assessment  ma^e  and  de^ 
manded*  Where  under  this  act  the 
governors  certified  that  the  hamlet 
of  L.  ought  to  pay  a  certain  propor- 
tion of  an  assessment  made  upon 
t^e  whole  city,  and  two  Justices 
issued  tbelr  warrant,  requiring  the 
collectors  of  the  hamlet  to  assess 
that  sum  upiDa  tiie  inhgbitants,  and 
the  hamlet  being  aggrieved  by  sucUr 

,  assessment : — Held,  that  the  church* 
wardens  and  overseers  might  appeal 
against  both  ti\e  certificate  and  tbe 
warrant  thereon,  as  being  an  assess^ 

.  meni  made  and  demanded,  within  tbe 
meaning  of  the  appeal  clause.  Rfx 
V,  The  Slayor  and  Justujes  of  Norwichy 

•    4G..4.     .  49JI 

Sae  Apvba&.^-Piu'viusoe^ 

PRACTICE. 

.  See  Counsel 

PRISONER. 

A'  person  under  examination  before 
Justices  of  tiie  Peace,  on  a  charge 
of  felony,  has.  no  right .  to  have,  a 

.    legal  adviser  attending  on  his  fte*^ 
balf^  stiH  less  to  cross-examine  the 
witnesses  Ibr  the  prosecution^  )bid 
to  examine  opposing  testimony  to 


.pfOTB  hid  iniMceiice.  The  privilege, 
when  allowed,  is  entirely  a  matter 
of  discretion  in  the  Justices, 

Where  an  attorney  of  this  Court 
was  retained  by  a  prisoner,  charsed 
with  felony,  to  attend  and  give  him 
liis  advice  and  assistance  daring  his 
examination  before  Justices,  and 
after  notice  to  the  latter  that  he 
attended  upon  such  retainer  for 
that  purpose : — Held,  that  the  Jns- 
*tices  might  forcibly  turn  him  out  of 
the  Justice-room,  and  exclude  his 
presence  daring  the  investigation  of 
the  case.  Qtuere,  whether  this  rale 
applies  where  the  decision  of  the 
Justices  is  final,  as  on  conviction 
onder  penal  statutes,  no  appeal^ 
l^iug  given  ?  Cox  v.  Coleridge,  3  6. 4. 

Pfige  142 

PRIVILEGE. 

^.  Where  a  BHHah-hom  subject,  em*' 
ployed  as  first  chorister  at  the  Per 
iufuese  Ambassador's  chapel,  with  a  < 
salary,  rented  and  occupied  a  house, 
and  let  part  of  it  in  lodgings,  amd  a 
distress  was  levied  on  his  goods  for 

ja  poor  rate  :-»Held,  that  bis  goods 
were  not  protected  byr^an.  c«  12, 
assuming  him  to  be-  a  domestic  ser- 
vant of  the  ambassador.    NoveUo  v. 

^9og09dy4G.4L.  441 

PROSECUTOR. 
See  ExPENCEs. 

PURCHASE. 
See  SSTTLBHeUT,  15. 

RATE. 

IBy  the  Manchester  and  Sa\ford  Paving 
and  Lighting  Act,  32  Geo,  S.  the 
tenants  aind  occupiers  of  all  messua- 
ges, houses,  warehouses,  shops,  cel- 
lars, vaults,  stables,  coach-houiies, 
brew-houses,  and  other  buildings, 
gardens,  garden-ground,  and  oflier 
4enemadB  witliin  the  sam6  towns,  are 
liable  to  be  rated  for  the  purposes 
4>f  the  act.  Under  this  act  the  itfem- 
cheiter  and  St^ord  Water  Works 
Company  are  not  rateable  as  occu- 
piers of  ^  tenetnent^  in  respect  of 
their  water  pipes  carried  under 
ground,  for  supplying  those  toi^ns 
with  water.  Rex  v.  The  Manchekter 
sand  Sal/ord  Wafer  Works  Company, 
4i  G.  4.  479 

See  County  Rate. 


SESSIONS.  5ir 

REMOVEABILITY.    . 
See  Settlement,  $• 

REPLY. 
See  Counsel. 

REVENUE. 
Sei  Habeas  Corpim. 

ROUGE  ET  NOIR. 
See  Gaming  Hovv^e. 

SERVICE. 

See  Settlement,  4.  10. 13. 

SESSIONS. 

1.  Justices  may  supersede  their  own 
order,  when  improvidently  malde. 
On  the  20th  August,  two  Justices 
removed  a  pauper  from  the  parisn 
of  ^.,  to  the  parish  of  B.— On  tiie 
5th  September  the  churchwardens  of 
p,  gave  notice  of  appeal  to  the  Ses- 
sions, to  be  hcAden  on  the  I7th  of 
October ;  on  the  10th  of  October^  the 
Justices  made  an  order,  superseding 
their  former  order  of  remoTal^  upon 

'  doubts  of  its  Yaltdity,  which  super- 
sedeas was  served  on  the  parish  ofil« 
cersofB.,  who  treated  it  as  a  nul- 
lity, 9nd  went  to  tiie  Sessions,  where 
the  Justices  refused  to  hear  the  ap« 
peal;  and  now  this  Court  refused  to 
grant  a  mandamns  to  the  Sessions,  to 
enter,  hear,  and  determine  it.  ,Rc^  . 
▼.  The  Justices  of  Norfolk,    3  G.  4. 

2.  Quashlns  a  conviction  on  a  penal 
statute,  for  mere  matter  of  ^^IJ^?'^ 
Sessions,  is  not  an  acquittal  of  the  de- 
fendant, concluding  the  case  ag®"*'!*  ^ 
any  further  eiiquiry  in  t\iia  ^-otuj^ 
Rex  Y,,Ridgway,  3  G.  .4.^ 

3.  Where  the  Quarter  Sesaiona,  »n  »j^ 
peal,  qnanhed  a  convi^^^^Q.s. 
defendant,  on  the  stat*  ^^J^-.wiect  to 
c.  102.,  for  want  of  ^^'^l^  \Ji  -pttiii* 


the  optniw,  0/  K.  B.,  •*^rZUeT  ^^^^^ 
of  farm.  Held,  that  th^/^^^^i^YieA, 


10  ^^ 

o«^>* 
t\ve 


coi 


'arm.  Held,  that  tli^J^ 

ing  tlie  conviction  mig«»* 

and    tKe   appeal  sent 

tried    on   the  merits, 

there  vras  nothing  on 

proceedings  shewing  ^   ^     « ^       ^ 

viction  M^as  quashed  »^  ,el^e  ov^ 

that  tbe  Sessions  desire^^j^^t. 

of  tUe  Court  upon  the  .1^^  ^  .3..C. 
4.Xlie    statute  39  &  4^^  ^ardopa 

s.  4,   enacts,  <that  ^^^K^9&9 
.  shall    attend  any  mee^-"^ 


M8 


SESSIONS. 


held  '<  for  the  purpose"  of  makiag 
or  enterinf!  into  any  contract,  &c., 
by  this  act  declared  to  be  iUegalf  or 
of  entering  into,  ^c,  any  combina- 
tion for  any  jwrpMe,  declared  by  this 
act  to  be  illegal,  Sec. :— Held,  that  a 
conviction  for  attisnding  a  meeting 
**  for.tbe.parpose"  of  carrjung  on  a 
combination  **  for  the  purpose''  of 
obtaining  an  advance  of  ivages,  cor- 
rectly described,  the  offence  by  the 
words  *'  for  the  purpose, '  though 
the  description  of  offence  referred 
to  in  the  4th  section  was  described 
in  the  3d  section  to  be  '*  any  com- 
bination tif  obtain,*'  the  words  *'  for 
.  the  pHrpPt^e/'  and,  <^  tp  obtain// 
being  synonymous.  Rex  v.Ridgway, 
'    3  G.  4.  *  Page  38 

5.  The  statute  12  Geo*  2.  c.  ^8.  s.  5, 
against  deceitful  gaming,  requires 
reasonable  notice  of  appeal  to  the 
Sessions  against  a  conviction,  but 
the  notice  raa^f  be  by  parol,  or  in 
writing ;  its  reasonableness,  in  point 
of  time,  is  for  the  Justices  at  Ses- 
i^ipns  to  determine.  Rex  v.  The  Jus- 
tices </  Surrey  y  3  G.  4.  46 

See  Certiorari,  1 .  3.-Chi7Rchwar- 

DBNS    AND     OvERSBfeRS. — CoUNTY 

Rate,  2. — Mandamus,  l.  2. — Poor 
Kate,  7.-^Settlement,  i. 

SEtTLEMENT. 

%,  On  a  Question  of  emancipation,  the 
Court  laid  down  this  general  rule, 
in  order  to  exclnde  discussions  in 
particular  cases  in  futiire,  ^*  that  no 
emancipation  is  effected,  during  mi- 
nority, excepting  by  marriage,  be- 
coming the  head  of  another  family, 
or  contracting  a  relation,  such  as 
wlioUy  and  permanently  to  exclude 

;  the  lather's  control."  Rex  v.  fFfl- 
tt^ington,  3  G.  4.  64 

'^,  Pauper  took  a  tenement  on  2 1st 
Mayr  under  a  written  agreement, 
and  did  not  actually  take  possession 
until  4th  June,  but  paid  rent  from . 
the  date  of  the  agreement :— Held, 
tiiat  he  did  not  come  to  settle  until 
the  iiih  June,  and  consequently  that 
the  settlement  was  concluded  by 
i»9  Gett,  3.  c.  50,  which  passed  on 
2d  July,  although  he  afterwards  re- 
sidi'd  more  than  forty  days.  Rex 
y.  Brighthehnstoney  3  G.  4.  74 

3.  The  daughter  of  Irish  parents, 
pregnant  of  a  child  likely  to  be  born 
a  bastard,    and-therefoi^  aotnaHy 


SEtTLEMENT. 

diargcable  by  35  Geo.  3.  c.  lOS. 
s.  6,  may  be  removed  to  her  birth 
settlement  in  Englandy  though  mi- 
emancipated,  and  the  head  of  the 
family  does  not,  through  her,  be- 
come cliargeable  by  force  of  59  G.  3. 
c.  12.  s.  33,  so  as  to  render  the 
whole  family  removeable  to  Jretiaml. 
Rex  Y.Whitehaceny  3  G.  4.  Page  97 

4.  A  parish  apprentice  as8igned.(b^« 
fore  the  passing  of  56  Geo*  3.  c.  139) 
by  an  old  to  a  new  master,  by  con- 
sent in  writing,  but'withont  the  con- 
sent Of  two  Justices,  9fi  required  by 
32  Geo,  3.  c,  57,  gsiins  a  settlement 
by  service  with  the  second  master, 
under  the  contract  with  the  original 

.  master.    Rex  y»  Barlestone,  SG.  4. 

.    103 

5.  An  extra  parochial  district  having 
been  erected  by  a  local  act  of  par- 
liament, into  a  new  township,  and 
it  was  declared  that  it  should  from 
thenceforth  provide  for  its  own 
poor,  and  be  subject  to  the  same 
regulations  as  were  incident  to  other 
townships  in  tiie  same  coiraty:— 
Held,  that  a  pauper  bastard,  born 
within  tile  district,  before  it  was 
erected  into  a  township,  was  not 
removeable  to  the  new  township,  as 
the  place  of  his  birth  setUena^int. 
Rex  V.  Oakmere,  3  G.  4.  -    i09 

6.  Where  a  person  rented  and  resided 
on  a  tenement  of  9f.  lOs.  a-year, 
and  during  the  same  time  contract- 
ed by  the  year  for  two  ponds,  or  for 
the  rushes  and  fiags  growing  therein 
(he  being  by  btisiaess  a  chair  bot- 
tomer),  the  owner  of  the  pond  re* 
serving  to  himself  the  use  of  the 
water  aS'  he  thought  proper,^  U)e 
rent  agreed  for  being  5s.  a^year  for 
one  pondt  s^nd  5s.  and  two  dqor 
mats,  of  the  value  of  2«.,  for  the 
other : — Held,  that  he  thereby  in- 
quired a  settlement.  Rex  v.  The 
Inhabitants  of  All  Saints  in  ■  Cam- 
bridge^ 3  G,  4.  133 

7.  An  intestate  dies  seised  of  a  leiuse« 
hold  cottage,  leaving  his  wife  i^nd 
three. daughters  him  surviving.  The 
wife  obtains  letters  of  administra- 
tion, but  makes  no  distribution .  of 
her  husband*s  effects.  The  husband 
of  one  of  the  daughters  is,  with 
permission  of  the  administratrix,  let 
into  possession  of  the  cottage,  and 
he  and  his  wife  reside  therein  for 
some  years,  until  they  .  become 
chargeable  to  the  parish,   without 


'  Biy'mg  any  rent,  wMcb  durinc  tint 
'  Cme  wU  paid  bj  the  adminlilfa- 
trfx ;— Held,  that  the  pauper  had 
'  not  tiich  HD  eilate  in  tbe  premiieii  . 
■  that  a  court  of  equity  wonid  haVe 
'  decreed  «  conTeyance,  and  clothed 

•  him  with  ibe  legal  title,  lo  ai  to 
.  cflnTer  a  -letflement  by  an  irremoVe- 
'  aMe  rmldence  of  forty  dayi 

•  T.   7»e    InhabitoMli    af   Bn 
4  G.  4.  ^-O'^  '^' 

8.  Where  a  minor  erilialrd  into  the 

,   Royal   Mariaea,    and  having;  biren 

diacbiirged   from  the  lervice  at  the 

ead  ofthf!  war,  before  he  atlainfed 

•  twenty-one,  retnmed  lo  hi«  falher'i 

-  family  1— Held,    that    he   ' 
emancipated.    Rtx  v.  Tht  /nkiitf- 
<mti  t/  RutAer/leU  Grryi,  4  (, 

9>  Renting  »  house,  and  letting  part 
of  it  off  to  a  lodger,  is  holding'  a 

'  separate  and  diitinct  d  welling- Eioiise 
wiibin  the  statnte  b^  *iei>.  3,  c.  sn, 

'  to  as  to  confer  B  settlement.  A 
tcunoit,  within  tlie  meaaing  of  tifal 

-  >tat4ite,  may  consist  of  hoaie  and 
land  taken  at  dUterent  tifnes,  and 
of  different  pcrsoas,  provided  the 
whole  annual  rent  amouota  to  1U(., 
WJ  the  ladd  and  tiouae  he  in  the 
Hune  pariah.  Rex  v.  The  /iiAatif- 
a^tafNorthCoUmgham,  4C.  4. 

SK 

10. ;  At  the  end  of  a  year's  lervice  ir 
the  parish  of  N.,  a  master  being 
abont  to  reipovp  into  the  parish  of 
B.,  iiaid  lo  hii  servant,  "  )innld  you 

.  like  to  go  with  me  thither?"'  Set 
vant  said,  "  lie  had  no  objection.'' 
Master  trplied,  "  I  fear  yon  arc 
(carcely  strong  enough  for  the  WQrk 

.  (here,  bnt  try."  Tbe  tervaj 
iDto  il.,  and  afler  serving  bis  master 
for  six  weeks,  the  latter  asked  him 
what  wages  he  expected  ;  to  which 

'  be  answered,  ".what  yon 
The  master  then  said  lie  would  give 
him  the  same  as  the  year  before  ; 
with  which  he.was  ^tislied,  and  re 

.  m^aed  in  tbe  service  nntil  Mfehful- 
mat,  minas  ten  days ;  for  which' pe- 
riod the  master  dedncted  a  propor- 
tionate omoiiiit  of  wages: — Held, 
that  this  was  aconditibnal  birinf, 

.  and  eonrefred  a  setttemenl  on  the 
servant.  Rex  v.  Tht  Iiilidntmls  ^ 
JVortl^ieaU,  4  C.  4.  413 

II.  A  pauper  was  hired   as  a  labourer 

in  linsbandrj',   to  aerv^   a  -  farmer 

'  mder  au  agreement  that  lie ' 


have  yeariy  vragu 
either  to  find  him 
vide  hinucir  villi 
thmonldi  matte'' 
^T  booght  01 


.ud  his  master 
cows,  or  pro- 
0,  ond  to  feed 
rm.  The  pao- 
T«r  noogn.  o»e  i:uv. ,  anrt  bis  master 
f^nd  him  another,  bolh  of  whi^ 
were  fed  dnrlng  ihc  suinmer  in  nw 
master's  pastib-e,  and,  in  the  """"  ' 
were  kept  In  his  »»""*""„ 
yard,  aoSftd  with  hay  8^*"Xy 
the  farm.  Tte  pasture  and  tbe  baj 
feeding  were  JMPf-^X  ^...fp;;- 
year:— Held,  "'"^  "'  f  i,v 
i^t  gain  a  scttl.'.nenl  by 


:l  liad  b 


■e  fed. 


.      be  P-'^-'Jjt^™ 

Rra    V.   The  fiha'iUanli'  <a        ^^i 
Saia*  Edtnmtiis,  i  (•■  +-.   „„««'  =""* 


IS.  A  testator  chaigci 


oity 


■.-"'TV- 
"f  «lt;chooi- 

ttie  per- 


paid  by  trnstees  ti.  "  ■     ,,y  tne  v— 
master;  to  be  oominate.l  WJ^^^  d^B 
son  or   persons  who,     j.ovbeV"*" 
being,  shonld  bo  enlill^  *  „rsoaM« 
session  of  tbe  mnnoT.     *,„r  vias  »v 
of  the  will,  n  sclioo\rta»*4e   a""?l^e 
pointed,  and   rpceive"  '^\Vic\»  "  ,,. 
for  seven  yeftra.  during  ;;o««<' "-^.ch 
he  hadpoBsession  ot  "  ^e»'^',Aelwe 
free,  but  worth   io(.  a-y«   res^ew- 
wa*  assigned  to  him  «»*■,' ooI"«^'^d 
in  trie  cbaract.ji-   of   »p"  cC     ^  i* 
Held,  that  -  audi    resid^'      ^-^    »  ^^^ 
him  a  setaetnciit   with"       ^     o>     ^ 
Cur.  J,  thoiiRh  l;y  the  t     ti.-s*  *^ool. 
will  hewaslialilcatany    ^^   e'^,„of 
dismissed  from   "'P  office  ^gU" 

master,   at  thr  WM  amj  f^/i^/.''-^ 
the  donor.      Hex  y-  W  '  ,   ^r 

nimt  years,  .'■"""S  'a^e  t'*  ^  co"" 
asked  l«»  «"?"«''  'Xcl'  st—^^^i„« 
seniod,   sayios  she  wa«  not  v^ 

it  if  he  could  b"^  '", 'rvfa'-'-^--it' 
then  hired  1"""*^!'  ^^oUiei-  t*^  t 
vant  to    *  '"^!'^'".    '    ;,.ri's3      '='*  _— i-t 

»..  "»« ■""' ■ '°°tio..i<i  Sir's. 

Senfare  m  tin  jmristt  * 


n^ 


SiroOOLERS. 


■iMter  resided.    Rm  ▼.  The  /afco- 

Page  462 
t4*  A  fftoper  was  bUed  «»  growid- 

•  iLoeper,  and  hU  OMtler  agreed  to 
give  hiai  fOL  a-yeer  wages^  a  cottage 

i  to  live  w,  and  ibe  joist  and  whole 

,  pvofits  of  one  oow,  for  his  own  ser- 
▼icesy  and  the  sum  of  (8Z^ ;  and  the 

.  joist  and  whole  profits  of  another 
«ow,  in  consideration  of  his  lodging 
«nd  maintaining  in  the  cottage  two 
«f  his  master's  labonrers.  The  con- 
tract being  entire,  and  the  aimaal 

.  Talaeof  the  lands  on  which  the  two 
eowswere  depastured  being  more 

.  than  101. :— Held,  that  he  gained  a 

•  aetHemeiit  by  renting  a  tenement 
.  within  the  meaning  of  the  statnte. 

Mex  V.  The  JnkabiianU   ff  Ckerrti 

WmnglMtm,  4  G.  4.  472 

t5*  The  lord  of  a  manor  gare  G..  a 

licence  in  writing  to  bnild  a  honse 

'  en  the  waste,  which  he  built  accord - 

.  ii^dbr*  and  sold  it  to  B*t  who  again 

.  aold  it  to  T.  for  SOf.    T.  occupied 

.  the  house  for  five  years,  and  paid 

«  annually  oue  shilling   to  the  lord, 

'  and'  then  re-sold  it  for  542. :— Held, 

that  7.  did  not  purchase  such  an 

estate  or  interest,  either  legal  or 

.  suitable,  as  to  gain  a  settlement  by 

:  Jvirtne  of  9  Gc^  l.  c.  7.  s.  5.    Uea 

T.  The  InhabiUmta  ^  Hugworthmg- 

Aam,  4G.  4.  ^6 

SHERIFF. 

^6  Court  will  not  give  a  siieriif  direc*, 

-  tions  how  he  shall  dispose  of  pro- 
perty remaining  in  his  brads,  whicb 

-  jhaa  been  seised  in  execution  towards 
the  payment  of  a  fine  upon  a  de- 

•  Pendant  convicted  of  a  blasphemous 

•  libel ;    but  if  tiie  sheriff  has  made 
-.  flU    improper    return,    it  .may   be 

•  ^aashecb    Rex  v.  CarUle,  3  G.  4* 

1«9 
See  Jury. 

SMUGGLERS. 

Vhe  statnte  57  Geo,  S.  e.  87.  s.  5. 
enacts,  that  when  any  person  of- 
fending against  the  same,  or  any 
^her  act  relating  to  the  customs  or 
excise,  shall  be  arrested,  he  is  to  be 
conveyed  before  one  or  more  Jus- 
tices of  the  Peace,  «*  reMing  near 
jiothe  pori  nr  pUue  inio  tchicH  $he 
^muggUAg  teseel  is  carried  or  near  to 


I. 


STATUTES. 

ike  fimee  -where  atn/'eitek  pisremt  eikali 
he  to  takefi^  arretteiL**  Where  two 
persons  were  apprehended  in  a 
smuggling  boat^  under  this  act, 
whilst  afloat  in  the  port  of  F.,  which 
had  an  exclusive  local  jurisdiction, 
and  after  being  taken  on  shore  and 
detained  two  days  there,  were  car- 
ried on  board  again  and  conveyed 
into  another  port,  where  they  were 
convicted  by  Justices  of  another  ju- 
risdiction. SenMe,  that^such  con- 
viction was  illegal. 

If  by  Ae  same  statute  Justices  of 
one  iocal  jurisdiction  have  aiflhority 
to  convict  for  an  offence  committed 
within  another,  such  authority  must 
appear  upon  the  face  of  the  convic- 
tion. Therefore,  where  Justices  of 
the  port  of  D.  convicted  for  an  of- 
fence committed  in  the  port  of  F.^ 
which  had  an  exclusive  jurisdiction, 
without  shewing  on  the  face  of  the 
conviction  that  they  had  authority 
to  do  so,  the  conviction  was  quash- 
ed.   Ex  parU  Ki^,  3  G.  4. 

Page  tt% 

See  Habeas  Coiipus. 


STATUTES—eiTEB  OR  COM- 
MENTED ON. 


1.  c.d. 


J^hard  3. 
Prisoner^ 


15*.  17« 


Henry  T. 

3.  c.  3.    Prisoner. 

Philip  and  Harif, 

ISct,  e.  13.    Prisoner. 
2  &  3.  c.  10.    Prisoner. 

EUxabeth* 

31.  c.  4.    Prisoner. 

43.  c.  2.    Poor,  301. 

James  \. 

4.  c  !•    prisoner. 

CkmrUe  2. 

13  &  14^    Justices. 

■  III  I  !■   c*  19.    Settlement* 

JVmUim. 

3&4.  ell.  Justices, 
7^Q.  a  6.    Tithes. 


1|»0.  189 


150.  174 
190 


153.  S91 
343.  385 


<5S 


426«433 


2a 
455 


.« 


WUUamS. 
9  tc  10.  e.il.    Settlement.    PagtlOS 
c.  IS.    Indictment.  1^5 


I.  M.  1.  c.  9.  Piiioner.  173.  191 
5.  c.  14.  1.  i.  Game.  376 
7,  c.  II.  AmbaHador.  411 
9.  c.  SO. '«.  9.    CoMTt  of  K«^eite.  t59 

—  &  95.     ConTiction.  379 

Geargel. 

9.  c.  7.  1.5.    Settlement.  476 

II.  c.  34.  t.  3.    Mauafactnren.     114 

IS.  c.  to.  s.  5.    Gaming.  64 

—  CSl-s.  3.  MaDuractnren.  114 
at.  c.  97.  s.  It-    M>Du&ctnren.   114 

14.  c.  44.  1. 1.    Justice  of  Peace. 

501 

—  c.  44.  «.  6.    TreipaM.  30.  31 

Gearge  3. 

10.  c.  16.  s.  13.  Efeclion.  8 
13.  C.  78.  a.  34.     Highway.             369 

—  c.  78.  ■.  60.    Justice  of  Peaee. 

190 
-^— —  ■.  80.     Highway.  486 

1^.  c.  56.  k  SI.  Manufacnirera.  114 
18.  c.  S5.  B.  S.    Constables  Acconnti. 

118 

15.  c  83.  B.  41.    Poor.  113 

—  G.  38.  Court  of  Reqoeati.  I3t 
33.  C.  44.  Poor.  356 
36.  c.  38.  1.  8.      Court  of  ReiinestB. 

S3t 
8b.  c.  S4.    Sheriff.  413 

31.  C.  57.     Ssttleweiit.  103 

33.  c.  54.^8.  3.  Benefit  Societies.  101 
35.  c.  101,  8.  6.    SettleiPUt.  97 

39.  c.  85.    Embezzle  meat.  359 

39  &  40.  c.  99.    Pawnbroker.  l 

c.  loa.  106.    Conviction.  38 

41.  c.  109.    Inijasnre.  Act.  193 

49..C.  68.  B.  3.    bastardy.  196 

--    c  68.  B.  5.     Baatardy.  j'si 

60,  c.  49.    Oreraeert.-  SI.  S56 

5t.  c.  63.    EmbezzlemenL  361 

53.  c.  137.  a.  3.    Tithes.  455 

55.  c.  51.  a.  1.    CoBnty  Rate.  77 

—  c.  68.  a.  3.     Highway.      139.  464 

—  c.  137.  B.  6.     Poor.  113 

56.  c,  139.     Settlemeol.     ,  103 

57.  c.  87.  a.  5.     Smugglers.  33£ 

53.  c.  70.  8.  4.    Etpencea.  364 

£9.  c.  13.  B.  S3.    SeltlemeaL  37 

—  c.  30.    Settlemeot.-  433 

—  c.  M.    Settlcmenl,  74.  393 
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SUPERSEDEAS. 

SnSBSBlOKI,  1. 

TBNKMEST.  ^4. 

SM  SBTTUUfCNT,  2.  6.  9.  H-  **' 

TITHES.  ,e- 

By7&tir.  a.   c.    6.   a   """^^t**^* 
medy  ••  »'*ii  before   two   ^   ^_^    "*" 
for  the  recQverv  of  aiiiall  tit"^    J    ^ 
der  lb*  Ml»e    of  40..  [incre**^  -     M 
lOi.   by  S3  Geo-  3.   c.  137.  ^-^'iip    *"!: 
B.7,  whicl.   givos  an   appeal      ,a.*^„ 
SeaaiMB,    the      ecvliorari    i»     tim.*^% 
away,  "  nulesR  tlie  title  at  <"?,  Tr*»-   "^ 
ahottld  ba  in  qiiestion  -,■'  and  °y^i  «- 
if   any   persuii    complained   *».,_«»' 
forBubtrae^iiK   tithes,  should    »»^: 

fcefo«,  two  ■'-s^';r_^-y*'^ 

ment,  or  title,  >*?  ^»_ 
liim'ieJf  from  the  txM^" 
ctaimed,"  aiid    deliver  *t>.b»^rft»- 
wrilinK    to    the  Josticea.  «Bb»<:ri»^^ 

byhina,  ami  shou\d  s'J^  \^^^  ss**' 
complaining    BecatHS.^J  y     m 

faeUon  of  ilie  •'""'a^'upon  a  •-■•a 
costs  an4  tlamages,  i'  nurc»*>^ 
at  taw,  to  bo  tod  »'  '""iif^  K 
i.   any     .oporlor   """^'..flhs  V 

trial  be     allowed,  m  sue  ^^ 

yittice.  .l.o,.l<l   ft'""  "  lid     t» 

berty  to  inosecote  u i"'  ■  j,icU  ■ 
traction  i-  «"?  ^''"J^.fore  *«  ''^ 
iaight  bavo  sited  ^^T^'tttbeJ"' 
S^r^s-     -^vhether  bythi=^\       ,  ni. 

.fter  .„m.v.on.  and  «PP»';„jsV  tb 
Justices     iiiaae   an   oru  j, 

iatote  ..po..  •  dele..d.jt  to  P  '  ^ 

?  ,?ed  ■•— H.i;r??.tib"s».ij"  a 

Sm         t.rtd     1!'"     if     '•'i'^'i 
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TRSSPAdg. 


as  gronnd  of  defence^  he  was  bound 
to  sublimit  his  evidence  to  the  two. 
Jasttoes  m  the  first  instance,  l^x 
T.  Jeffery,  4  G.  4.  Page  455 

SeeHiQUvrxVy  S. 

TOLL. 

To  snpport  a  claim  of  toll  traverse,  a 
special  consideration  need  not  be 
shewn.  Where  to  trespass  for  dis- 
training goods  brought  to  the  mar- 
ket ofF..  for  tolls  due  in  respect 
thereof,  the  defendant  justified  the 
distress  by  shewing  a  prescriptive 
rifflit  as  lord  of  the  manor  of  F.,  of 

-  wlteh  the  town  of  F.  formed  a  part, 
to  take  a  certain  reasonable  toll  for 
goods  brought  within  the  town  for 
the  purpose  of  being  there  deli- 
vered, and  in '  fact  delivered,-  and 
averred  certain  special  considera- 
tions for  taking  the  toll,  towbith 
the  plaintiff  was  no  party :— Held, 
after  verdict,  that  the  prescriptive 
right  of  soil  in  the  manor  (the  toll 
being  coeval  therewitli)  was  a  suffi- 
cient general .  consideration  for  the 
toll,  as  a  toil  traverse, -the  plaintifi^ 
bating  brought  and  delivered  goods 
within  the  manor.   Rkkards^.  JSm- 

See  Mandamus,  ?. 

TRESPASS. 

"Where  the  plaintiffs,  who  were  em- 
ployed as  contractors,  to  complete  a 
navigable  canal,  had  erected  a  dam 
composed  '  of  piles  of  earth,  with 
tlie  consent  [  of  the  owner  of  the 
soil ;— 'Held,  that  they  might  main- 
tain trespass  against  the  defendant 
for  breaking  and  destroying  the 
same,  and  ttiat  case  would  not  lie. 
Dyson  and  another  v.  CoHick  and 
others,  3  G.  4*  7 

Sm  Justicb  of  Pbacb,  2. — Mandil- 
MU6|  S.— 'Priiombb.— Tou.*    - 


WORKMEN. 
TROVER. 

See  PAWNBROKIpfl. 

TURNPIKE.  * 

See  Mandamus,  2. 

UNDERWOOD. 
See  Poor  Rate^i... 

WAGES. 
See  Certiorari,  8. — Sb^iqns,  4.  • 

warrant; 

See  Habeas  Corpus. — Justice  of 
Peui^ce,  2.— Poor  Rate,  7. 

WATER.' 
See  Rate. 

WITNESS. 

1.  Whether  a  conviction  for  a  conspi- 
racy to  commit  a  fraud,  disqoalines 
the  convict  from  giving  evidence  in 
a  court  of  justice  F  ISuch  a  witness' 
received,  per  Abbott^  C  J.  at  Nisi 
Prins,  donbtingly.  Crowther  v. 
Hopwood  and  others,   3  G.  4« 

Page  344 

2.  A  witness  attending  to  give  evi- 
dence in  a  court  of  justice,  who  ab- 
sconded from  his  bail,  may  be  re- 
taken by  the  bail  in  court,  and  he 
IS  not  protected  by  his  subpoena. 
Bom  V.  Swif^ford,  3  G.  4.  351 

See  CouMSiiL. — Expencbs.-  > 

WORKHOUSE.* 
See  Poor,  2. 

WORKMEN.    . 
See  Certiorari,  2»— Sessions,  4*  . 


END  OF  THE  FIRST  VOLUME. 


S.  Brooke,  Printer, 
35,  Paternoster  Row,  London. 


\ 


■iiiiTiilUHir^ 


.^  ■,/!■:■  ^       3  1.10S  DtS  710  37*, 

^  y^  ^ — 


^ 


J  bios  Obi  710  378      


